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JUDGES  AND  OFFICERS  OF  THE  SUPREME  COURT. 


Hon.  JOSEPH  HENRY  LUMPKIN,  Athene, 
Hon.  HIRAM  WARNER ,♦  Greenville. 
Hon.  EUGENIUS  A.  NISBET,  Macon. 
THOMAS  R.  R.  COBB,  Reporter,  Athens. 
ROBERT  E.  MARTIN,  Clerk,  Milledgeville, 


Judges  of  the  Superior  Courts,  presiding  during  the  period  of  these 

Reports^ 
Eastern  District,  Hon.  Henry  R.  Jackson,  Savannah. 

Middle  District,  Hon.  E.  Starnes,  Augusta. 

Northern  District,  Hon.  E.  Baxter,  Sparta. 

Western  District,  Hon.  James  Jackson,  Monroe. 

Ocmulgee  District,  Hon.  H.  V.  Johnson,  Midway. 

Southern  District,  Hon.  A.  H.  Hansell,  Hawkinsville. 

Flint  District,  Hon.  James  H.  Stark,  Griffin. 

Coweta  District,  Hon.  E.  Y.  Hill,  LaGrange. 

Chattahoochee  District,  Hon.  Robert  B.  Alexander,  Columbus. 
Cherokee  District,  Hon.  John  B.  Hooper,|  Rome. 

Southwestern  District,    Hon.  Lott  Warren,  Albany. 

'Re-elected  for  fix  yean  by  General  Assembly  of  1849. 

f There  were  several  changes  bv  the  last  Legislature  in  the  Oircmt  Bench, 
BO  that  many  of  the  decisions  of  toe  late  Judges  are  reviewed  in  this  volume. 

tBy  Executive  appointment,  in  place  of  Hon.  A.  R.  Wrioht,  resigned.-— 
[B.r.] 
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CASES 


AEGUED  AND  DETERMINED 

IN  THB 

SUPREME  COURT  OF  THE  STATE  OP  GEORGIA, 

AT  SAYANNAH, 
JANUARY    TERM,    1860. 


No.  1.— Edwin  M.  PsNOXReBAsr  and  others,  plaintiffs  in  error,  |ji6. 
vs.  O.  Foley,  administrator  of  F.  Foley,  deceased. 

[1.]  In  a  Goort  of  Law,  the  general  rule  is,  that  when  the  Statate  of  Limita- 
tioufl  begini  to  ran,  it  continnet  to  nm,  onleM  ita  progresa  is  arrestod  by 
some  positive  legislative  enactment. 

[2.]  In  Conrts  of  Eqoity,  fretud  has  been  held  to  be  an  exception  to  the  operation 
of  the  Statnto,  nntil  the  dUeovery  of  the  fraud. 

[3.]  The  interest  of  infants,  as  contemplated  by  the  Act  of  1817,  against  which 
the  Statate  of  Limitations  does  not  ran,  most  be  such  an  interest,  as  will  ena* 
Ue  Ihem  to  maintain  an  action  in  their  own  name  by  their  guardian ;  as, 
wher%  the  legal  tide  to  the  property  is  vested  in  them. 

[4.]  Where  the  title  topermmal  property  of  a  testator  or  intestate,  vests  in  his 
ezecntor  or  administrator,  and  the  Statate  of  Limitations  has  operated  as  a 
bar  to  the  right  of  soch  executor  or  administrator  to  maintain  an  action 
therefor  against  one  who  has  converted  it,  the  right  of  the  infant  cethd  qne 
1rutt$  of  such  executor  or  administrator,  will  be  also  barred  by  the  Statate. 

In  Equity,  in  Chatham  Superior  Court.     Tried  before  Judg6 
Flemino,  February,  1849. 

Patrick  Pendergrast,  a  citizen  of  Savannah,  being  in  bad  health, 
left  this  State  in  1830,  for  Ireland,  leaving  Daniel  Foley  as  his 
general  agent  to  manage  his  property,  consisting  of  several  ne- 
VOL.  vm  1 
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gToes,  drays,  and  some  real  estate.     The  immediate  management 
of  the  drays  was  under  the  control  of  Andrew  Dixon.    On  the 
Ist  November,  1830,  all  the  negroes  and  drays  of  Pendergras^ 
were  sold  at  public  auction  by  Daniel  Foley,  and  the  negroes 
were  all  purchased  by  him. 

In  1832,  the  last  will  and  testament  of  Patrick  Pendergrast  was 
admitted  to  probate,  and  the  executors  qualified  under  the  same. 
The  executors  had  a  settlement  with  Daniel  Foley,  and  received 
from  him  the  amount  of  the  auction  salesJ  Foley  failed  to  pay 
over  the  amount  received  from  Dixon  for  profits  <^  drays  previ- 
ous to  sale  at  auction.  Andrew  Dixon  intermarried  with  the  on- 
ly daughter  of  Daniel  Foley,  and  after  his  death,  on  18th  April, 
1842,  Dixon  and  wife  mortgaged  two  of  these  negroes,  Sam  and 
George,  to  Ebenezer  Jenckes,  for  the  payment  of  $600.  Subse- 
quently, the  mortgage  was  foreclosed,  and  the  negroes  sold  by  the 
SheriiT,  and  bought  by  Francis  Foley,  September,  1842. 

In  1845,  Edward  Pendergrast  and  Philip  Reily  and  Wife,  (for- 
merly Julia  Ann  Pendergrast)  the  legatees  under  the  will  of  Pat- 
rick Pendergrast,  brought  an  action  of  trover  against  Francis 
Foley  for  the  two  negroes,  Sam  and  George.  There  was  a  ver» 
diet  for  the  plaintiffs,  and  an  appeal  entered. 

Pending  the  appeal,  Francis  Foley  filed  his  bill  on  the  Equity 
side  of  Court,  setting  forth  that  he  was  a  purchaser  for  value  with- 
out notice,  and  those  under  whom  he  claimed  had  been  in  adverse 
possession  for  more  than  four  years.  The  bill  prayed  a  perpetu- 
al injunction. 

The  answer  of  Pendergrast  and  Heily  and  Wife,  set  forth  the 
fbregung  facts ;  and  farther,  that  the  purchase  by  Daniel  Foley 
was  fraudulent  and  void ;  that  Dixon  had  full  knowledge  of  the 
^ud ;  that  defendants  were  minors  at  the  time  of  the  sale,  and 
but  lately  came  of  age,  and  had  no  knowledge  of  the  fraud' until 
within  the  last  few  years ;  that  the  executors  assented  to  the  lega- 
cy to  them  before  the  settlement,  and  that  so  soon  as  their  asseni 
was  given,  the  Statute  of  Limitations  ceased  to  run.  The  assent 
set  up  by  the  defendants,  was  the  payment  for  board  and  clothing 
of  the  minors  shortly  afler  the  qualification  of  the  executors. 

Upon  the  trial,  much  testimony  was  introduced,  not  necessary 
to  be  here  inserted. 

The  Court  charged  the  Jury  at  some  length,  to  which  charge, 
the  following  errors  are  assigned! 
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IsL  Because  the  Court  charged  the  Jury,  that  when  Bodce  of 
the  auction  sale,  in  1830,  of  said  slaves  was  brought  home  to  the 
executors,  that  inasmuch  as  that  sale  was  the  fraud,  the  firaud  be- 
ing thus  discovered  to  the  executors,  that  the  bar  of  the  Statut^ 
commenced. 

2d.  Because  the  Court  charged  the  Jury,  that  the  possession 
of  Andrew  Dixon  (whether  he  had  or  had  not  knowledge  of  the 
fraud)  of  these  slaves,  had  barred  the  right  of  the  defendants 
thereto. 

3d.  Because  the  Court  charged,  that  the  Act  of  1817  did  not 
protect  the  interest  of  the  minor  legatees  of  Patrick  Pendergrast, 
but  that  the  exocutoi*s  being  barred,  the  6»d  interest  of  the  mi- 
nors was  also  barred. 

4th.  Because  the  Court  charged,  that  the  appropriation  of  the 
profits  and  income  of  the  estate  of  Pendergrast,  to  the  mainten- 
ance and  support  of  the  defendants,  (who  were  sole  legatees  un- 
der said  will,)  did  not,  in  law,  constitute  such  an  assent  on  the  part 
of  the  executors,  as  to  vest  the  legal  title  to  the  slaves  in  the  lega- 
tees, so  as  to  bring  them  under  the  provision  of  the  Act  of  18tfa 
December,  1817. 

6th.  Because  the  Court  charged,  that  the  defendants  were  bar- 
red by  the  Statute  of  Limitations  from  any  claim  to  said  slaves, 
when  neither  D.  Foley,  Dixon,  or  F.  Foley,  had  separately  had 
possession  for  the  length  of  time  prescribed  by  the  Statute. 

H.  M.  Charlton  and  John  E.  Ward,  for  plaintifi  error,  cited 
the  following  authorities : 

Michoud  vs.  Oirod,  4  Howard's  Sup.  Ct.  Rep.  661.  4  Black/. 
84.  5  Oa.  Rep.  212.  Ward  on  Leg.  364,  "7.  .2  Williams  on 
Extrs.  984.  Matthetps  on  Extrs.  176,  177.  Oomyn's  Big.  title 
Administration^  c.  6.  Paramour  vs.  Yardlej/,  Plowden,  639,  644. 
Prince,  227, 229.  McLeod  vs.  Rogers,  2  Richardson,  20,  22.  1 
HaWs  Jurisprudence,  226. 226.     TiUinghasfs  Adams,  491. 

Wm.  Law,  for  defendant  in  error,  cited  the  follovring  author- 
ities: 

Harpending  vs.  The  Dutch  Cliurch,  16  Peters,  456,  493.  Pas- 
chal,  adm'r  vs.  Davis,  3  KeUy,  262.    Hovenden  vs.  Annesley,  2  Sch. 
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^  Ltf.  630.  3  Prt.  52.  10  Fet.  223.  17  Fet.  97.  1  Kdlyy  388, 
538,  379.  4  McCord,  423.  J>aM»  on  TriMlt,  24  I^w  I»t&.  604. 
MePhersom  on  Infants,  41  Law  Lib,  540.  3  P.  Wmt.  309.  8 
;Bfl«  ^  BeaUy,  71.  20  Pidfc.  2.  1  McLean,  633.  PrMCf,  678. 
2  2V«iJttwy'^  OwM/.  i2/p.  549.  I  N.  if  McC.  296.  3  IfcCbr^ 
451.     1  BaUey,  504.     1  Bailey,  506. 

By  /Ae  Ctmr^. — ^Warnke,  J.  delivering  the  opinion* 

[1.]  The  main  qaestion  involved  in  this  case  is,  whether  Fran- 
cis Foley,  the  original  defendant  in  the  action  of  trover»  was  pro* 
tected  by  the  Statute  of  Limitations  from  a  recovery  of  the  two 
slaves,  Sam  and  Greorge,  in  a  suit  instituted  by  the  legatees  of 
Patrick  Pendergrast,  deceased.      In  November,  1830,  the  ne- 
groes were  sold  by  D.  Foley,  at  auction,  as  the  property  of  Pat- 
rick Pendergrast,  and  purchased  by  D.  Foley,  who  was  the  ogeiU 
of  Pendergrast.     The  negroes  passed  from  D.  Foley  into  the  pos- 
session of  one  Andrew  Dixon,  and  were  mortgaged  by  Dixon  to 
Jenckes,  and  subsequently  sold,  on  the  foreclosure  of  the  mort- 
gage, at  Sheriff's  sale,  and  purchased  by  Francis  Foley,  in  1842. 
Patrick  Pendergrast  died,  leaving  a  will,  by  which  H.  Caasidy  and 
L.  0*Byme  were  appointed  his  executors.     In  January,  1832, 
the  executors  of  Pati-ick  Pendergrast  were  qualified  to  execute 
his  wilL    In  March,  1832,  the  executors  of  Pendergrast  had  a  seU 
tlement  with  D.  Foley,  the  agent  of  Pendergrast,  who  sold  the 
negroes  at  auction,  in  1830,  for  the  proceeds  of  the  sale  of  the  ne- 
groes, and  received  from  said  agent  the  amount  of  the  salethereoC 
In  June,  1845,  the  legatees,  unc'er  the  will  of  P.  Pendergrast,  in- 
stituted their  action  of  trover  against  the  present  defendant's  in- 
testate, Francis  Foley,  who  was  the  purchaser  of  the  negroes  at 
the  Sheriff's  sale.     Pending  the  action  of  trover,  a  bill  was  filed 
by  the  defendant  in  that  action  against  the  plaintifEj  therein,  pray- 
ing for  a  perpetual  injunction;  and  upon  the  trial  of  that  bill  in 
the  Court  below,  the  question  in  regard  to  the  Statute  of  Limita- 
tions was  made.     From  the  time  of  the  qualification  of  the  exec- 
utors  of  Pendergrast,  and  the  settlement  by  them  with  D.  Foley, 
in  1832,  to  the  time  of  the  commencement  of  the  action  of  trover 
against  Francis  Foley,  who  claimed,  under  the  title  derived  from 
Daniel  Foley,  morethan  twelve  years  had  elapsed.     The  plaintiffs 


Digitized  by  VjOOQIC 


SAVANNAH,  JANUARY  TERM,  1850. 6 

PendergrMt  and  oUi«n  v#.  Folej. 

in  the  action  of  trover  were  therefore  barred  by  the  Statute  of 
Limitationa,  provided  the  Statute  run  agaioat  them. 

The  Court  below  decided  that  the  legatees,  under  the  will  of 
Pendergrasft,  were  barred  by  the  Statute,  and  there  waa  a  decree 
rendered,  making  the  injunction  perpetual ;  whereupon,  the  leg- 
atees excepted,  and  now  assign  the  same  for  error  here.  In  a 
Court  of  Law,  the  general  rule  is,  that  when  the  Statute  of  Limi- 
tations once  begins  to  run,  it  continues  to  run,  unless  its  progress 
is  arrested  by  some  positive  legislative  enactment.  BuUfnUme  mi 
LitmtaiioiUf  60.  Ptek  vs.  Randalh  1  Mm*  Rep.  165.  Adminis- 
iratrix  ^  McCkttwgk  vs.  Speedy  3  McCord's  Rtp.  455.  Baring 
V9.  McGte,  Ihid,  452. 

[2.]  In  Courts  of  'EA\mty,Jraud  has  been  held  to  be  an  excep- 
tion to  the  operation  of  the  Statute,  until  the  discoverj/  of  the 
fraud.  Brooksbank  vs.  Smith,  2  Yowge  if  Collier^  58.  Hbcendm 
vs.  Lard  Aimedey,  2  Schoaie  ifLefray,  634.  The  plaintiOs  in  er- 
ror in  this  case  insist  upon  two  grounds  to  take  it  out  of  the  Stat- 
ute. First,  that  there  was^^tkl  in  the  settlement  with  the  execu- 
tors by  D.  Foley,  and  secondly,  that  the  legatees  of  Pendergrast 
were  mfamts  at  the  time  the  settlement  with  the  executors  by  D. 
Foley  todc  place,  for  the  negroes  sold  at  auction  by  him.  With 
regard  to  the  alleged  fraud  in  the  settlement,  the  record  does 
show  that  D.  Foley  had  received  various  sums  of  money  for  Ae  tes- 
tator, designated  as  *'dray  money,"  for  which  he  did  not  account ; 
but  he  did  fairly  account  to  the  executors  for  the  proceeds  of  the 
sale  <^  the  negroes,  the  specific  property  now  sought  to  be  recov- 
ered. The  sale  of  the  negroes  by  D.  Foley,  and  the  receipt  of 
the  **  dray  money,"  were  two  separate  and  distinct  transactions. 
He  has  accounted  for,  and  paid  over  to  the  executors,  the  entire 
proceeds  of  the  sale  of  the  negroes,  and  it  would  not  be  equitable 
that  the  legatees  should  receive  ihe  proceeds  of  the  negroes,  and 
then  recover  them  in  an  action  of  trover.  If  D.  Foley  fraudulent- 
ly concealed  from  the  executors  the  fact  that  he  had  in  his  hands 
other  effects  of  their  testator,  then,  he  or  his  l^^al  representatives, 
are  responsible  to  the  proper  parties  interested  therefor,  and  the 
question  of  the  application  of  the  Statute  to  such  fraudulent  con- 
cealment, will  naturally  arise  whenever  a  recovery  of  audi  con- 
cealed eflfocts  shall  be  sought  in  the  proper  tribunal.  The  lega- 
tees of  P.  Pendergrast  were  in&nts  at  the  time  of  the  settlement 
made  with  D.  Foley  by  the  executors,  for  the  sale  of  the  negroes, 
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in  1832,  and  the  question  is,  whether,  inasmuch  as  the  execotors 
are  barred  by  the  Statute  of  Limitations,  the  in&nt  legatees  are 
also  barred?  Admitting  that  the  sale  of  the  negroes  by  D.  Foley 
was  illegal,  yet,  the  executors  knew  of  the  sale  after  their  qualifi- 
cation, and  ratified  it  by  receiying  the  proceeds  of  such  sale,  aad 
the  Statute  commenced  running  against  their  right  to  sue  for  and 
recover  the  negroes,  from  the  time  of  the  settlement  therefor  with 
D.  Foley,  who  was  the  purchaser  of  that  specific  portion  of  dieir 
testator's  estate.  D.  Foley's  title  to  the  negroes  was  ainent  to 
that  of  the  executors,  as  is  the  title  of  those  who  claim  under  him. 

[3.]  But  the  counsel  for  the  plaintifis  in  error  contend,  that  the 
legatees  bad  an  interest  in  the  negi-oes,  and  therefore,  the  Statute 
did  not  run  against  them  according  to  the  provisions  of  the  Act  of 
1817.  The  first  section  of  the  Act  of  1817  declares,  that  the  Stat- 
ute of  Limitations,  when  it  has  commenced  running,  shaU  not  so 
operate,  as  to  defeat  the  interest  acquired  by  idiots,  lunatics  or  in- 
fants, but  shall  cease  until  the  removal  of  the  disabilities  of  such 
persons,  or  the  arrival  of  such  infant  to  the  age  of  twenty-one 
years.  Prince,  579.  The  title  to  the  personal  property  of  the  tes- 
tator vested  in  his  executors,  and  they  had  the  legal  right  to  sue 
for  it.  The  legatees  had  not  the  legal  right  to  sue  for  the  proper- 
ty, until  the  assent  of  the  executors.  The  record  does  not  show 
that  the  executors  ever  assented  to  the  legacy  of  these  specific 
negroes,  although  the  executors  did  make  provision  for  the  sup- 
port of  the  infants  out  of  their  testator's  estate.  The  appropria- 
tion of  funds  sufiicient  for  the  maintenance  and  support  of  the  in- 
fants, during  their  minority,  out  of  the  estate  of  their  testator,  is  not 
sufficient,  in  our  judgment,  to  establish  die  fact  that  the  executors 
assented  to  the  legacy  of  these  specific  negroes,  even  by  implica- 
tion, so  as  to  divest  the  title  of  the  executors  thereto,  and  vest  the 
same  in  the  legatees.  The  interest  of  the  infants,  contemplated  by 
the  Statute  o£  1817,  must  be  such  an  interest  as  would  enable 
them  to  maintain  a  suit,  in  their  own  names,  tor  the  property ;  as, 
where  the  legal  title  to  lands  is  cast  upon  the  infant  heirs  of  the 
deceased  ancestor.  In  TFyc4  tfs.  The  East  India  Company  (3  P. 
WilUamSf  309,)  it  was  held,  that  where  an  executor,  administra- 
tor, or  trustee  for  an  infant,  who  neglects  to  sue  within  the  time 
prescribed  by  law,  the  Statute  of  Limitations  shall  bind  the  infant. 
In  JShvendenvs.  Lord  AnnesUff,  Lord  Redesdale  says,  **tL  cestui  que 
trust  m  always  barred  by  length  of  time  operating  against  his  tnu- 
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tee."  2  SchoaUs  Sf  Lefray,  628.  See  also,  Pentland  vs.  Stoket,  2 
Bail  4*  Beaity,  71,  and  Hall  vs.  Bwmstead,  20  Pickering's  Rep.  2, 
to  the  Bame  point. 

[4.]  If  the  legal  title  to  tbe  two  negroes  now  in  controversy, 
was  in  the  testator,  at  tbe  time  of  his  death,  the  same  vested  in  his 
execQtors,  who  alone  could  have  maintained  an  action  for  a  con- 
version thereof,  and  the  Statute  of  Limitations  commenced  run- 
ning against  them  in  favor  of  D.  Foley,  and  those  claiming  title 
under  him,  from  the  time  of  the  settlement  made  with  D.  Foley, 
if  not  from  the  lime  of  the  qualification  of  the  executors  to  exe- 
onte  the  testator's  will. 

The  executors  were  barred  by  tbe  Statute,  and  so  ire  tbe  in- 
fants, their  eestmi  gne  tmsUy  also  barred  by  the  Statute.  If  the  ex- 
ecutors have,  by  tfaetr  negligence,  injured  the  interests  of  their 
cestui  que  trusts^  then  their  remedy  is  against  them,  for  the  injury 
sustained  in  consequence  of  such  negligence.  How  far  the  rights 
of  infSmts  to  real  estate  would  be  protected  by  the  Act  of  1817, 
we  express  no  opinion — ^we  leave  that  an  open  question.  Our 
judgment  is  confined  to  such  oases  only,  as  where  the  title  to  the 
personal  property  of  the  testatori  or  intestate,  vests  in  hk  legal 
repreaentative. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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No.  2, — Wm.  Ckabtebb,  plaintiff  in  error,  vs,  Thomas  GRSSiVy 
defendant  in  error. 

[1.]  Upon  a  motion  to  set  aside  an  award  made  by  an  ompire,  Um  Ckmrt  will 
not  consider  the  irregnlar  and  improper  acts  of  the  arbitrators. 

[2.]  When  arbitrators  disagree,  and  the  decision  devolves  upon  an  umpire, 
clothed  with  all  the  powers  of  the  arbitrators,  by  the  submission,  his  datiea 
are  not  limited  to  the  determination  of  the  qnestions  upon  which  they  dissp 
greed,  but  extend  to  all  the  questions  submitted. 

p.]  It  is  not  a  valid  objection  to  an  award,  deciding  that  land  in  dispute  be- 
longs to  one  of  the  parties,  that  it  does  not  direct  a  conveyance  of  the  land 
to  be  execdted. 

[4.]  It  is  aot  necessary  that  an  award  of  laads,  ^faieh  the  snfomissiott  directs 
to  be  uumIo  iu  writing,  under  the  hand  of  the  arbitrators,  should  be  UBdar 
seal. 

[5.]  It  is  not  necessary  to  the  validity  of  an  award,  that  the  umpire  give  rea- 
sons for  his  decision. 

[C]  When  questions  of  law  are  distinctly  submitted,  the  decision  of  the  arbi- 
trators will  be  final,  unless  it  appear  on  the  award  that  the  arbitrators  in- 
tending to  decide  according  to  the  law,  have  plainly  mistaken  what  it  is,  and 
have  acted  on  an  erroneous  rule  of  law. 

[7.]  An  umpirage  will  not  be  set  aside  in  a  case  where  the  losing  parly  was 
notified  that  the  arbitrators  had  disagreed,  and  that  the  papers  were  in  the 
hands  of  the  umpire  to  decide,  and  when  he  was  asked  by  the  umpire  if  he 
desired  him  to  rehear  the  case,  he  replied  that  he  did  not  desire  it,  but 
was  satisfied  that  he  should  proceed  to  determine  according  to  the  papers  in 
his  hands ;  on  the  ground,  diat  such  party  was  not  notified  of  the  time  and 
place  of  making  the  award,  and  was  thereby  denied  the  right  of  appearing, 
examining  vntnesses  and  submitting  evidence. 

[8.]  An  award  of  lands  is  sofiiciently  certain,  if  it  describe  the  land  by  metes 
and  bounds,  land-marks  and  contiguous  possessions,  accompanied  vnth  a 
plat. 

[9.]  An  award  must  generally  cover  all  the  matters  submitted;  but  if  the 
words  of  the  award  are  not  co-extensive  with  the  submission,  it  will  still  be 
good,  if  it  decides  all  the  matters  actually  in  dispute  between  the  parties. 

Ejectment,  in  Chatham  Superior  Court.  Motion  to  set  aside 
award.     Decided  by  Judge  Fleming,  February,  1849. 

Thomas  Gieefi  bfwiglit  an  action  of  ejectment  in  Chatham  Su- 
perior Court,  against  William  Crabtree,  for  a  tract  of  land  on 
Hutchinson's  Island.  The  general  issue  and  Statute  of  Limita- 
tions wefiD  pleaded.  .  Oh  the  trial,  it  appeared  that  only  a  portion 
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of  the  land  described  was  in  dispute.  The  Jury  being  unable  to 
agree,  a  mis-trial  was  awarded,  and  the  parties  then  entered  into 
the  following  submission : 

John  Dob,  ex.  dem.  Thomas  Green,  vs.  Richard  Rob»  «.  e.  Wic 
Orabtreb,  ieiuaU  in  passemon. — Ejectments 
Upon  hearing  the  attorneys  for  plaintiff  and  defendant  in  the 
abore  entitled  cause,  and  by  their  mutual  consent,  it  is  ordered  by 
this  Court,  that  aU  the  matters  in  difference  between  the  said  par* 
ties  to  the  above  entitled  cause,  in  relation  thereto,  be  referred  to 
the  award,  order,  arbitrament,  final  end,  and  determination  of  Dr. 
John  A.  Wragg,  of  the  City  of  Savannah,  State  and  County  afore* 
said*  and  Richard  R.  Cuyler,  of  the  same  place,  arbitrators,  mu* 
tually  chosen  by  the  said  parties,  to  decide  the  matters  in  differ- 
ence between  them  in  said  cause;  and  in  case  said  arbitrators 
above  named  cannot  agree,  then  all  the  said  matters  in  diffi»rence« 
as  aforesaid,  are  to  be  submitted  to  iJie  award,  arbitrament,  final 
end  and  determination  of  Mr.  Aaron  Champion,  of  said  City  of 
Savannah,  State  and  County  aforesaid,  as  sole  umpire,  to  decide 
the  said  matters  in  difference,  and  mutually  chosen  and  selected 
by  the  said  parties  for  that  purpose  $  so  that  the  said  Dr.  J.  A* 
Wragg  and  R.  R.  Cuyler,  so  nominated  and  appointed,  as  afore- 
said, as  arbitrators,  or  the  said  Aaron  Champion  as  umpire,  in 
case  the  said  arbitrators  cannot  agree,  shall  and  do  make  and  pub- 
lish their  award,  or  his  award  as  umpire,  in  writing,  under  their 
hands,  ready  to  be  delivered  to  the  said  parties  in  difference,  or 
either  of  them,  if  they  or  either  of  them  shall  require  the  same,  on 
or  befi>re  the  twenty-second  day  of  May  instant,  and  by  the  like 
consent,  it  is  further  ordered,  that  the  said  parties  shall,  in  all 
things,  abide  by,  perform,  fiilfil  and  keep  such  award,  so  to  be 
made,  as  aforesaid,  and  the  same  when  so  made,  shall  be  made  the 
judgment  of  this  Court ;  that  the  costs  of  said  cause  shall  abide 
Che  event  of  said  award,  and  that  the  costs  of  the  reference  and 
award  shall  be  in  the  discretion  of  the  said  arbitrators.  And  by 
the  like  consent,  it  is  ordered,  that  the  said  arbitrators  or  umpire, 
ahall  be  at  liberty  <tf  they  think  fit,)  to  examine  the  said  parties  to 
this  suit,  and  their  witnesses,  upon  oath,  to  be  administered  be- 
fore some  Justice  of  the  Peace,  m  and  for  said  County  of  Chat^ 
yoL.  tm.   % 
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ham,  or  Notary  Public,  in  and  for  said  County,  and  that  the  said 
parties  shall  and  do,  before  the  said  arbitrators  or  ampire,  if  they 
or  either  of  them  shall  so  direct  and  require,  produce  all  books, 
deeds,  plats,  maps,  papers,  or  other  writings,  in  their  or  either  of 
their  custody  or  power,  relating  to  the  matters  in  difference  be- 
tween them  in  the  above  entitled  cause.  And  by  the  like  con- 
sent, it  is  further  ordered,  that  neither  the  plaintiff  nor  the  defen- 
dant shall,  after  said  award  shall  have  been  made  and  filed,  bring 
or  prosecute  any  action  or  suit  at  Law  or  in  Equity,  against  the 
■aid  arbitrators  or  umpire,  or  either  of  them,  or  any  suit  at  Law 
or  in  Equity,  against  each  other,  touching  or  concerning  the  said 
matters  in  difference  in  the  above  entitled  cause,  or  any  writ  of  er- 
ror in  ration  thereto ;  and  that  if  either  party  shall  be  a£focted, 
delay  or  otherwise  wilfully  prevent  the  said  arbitrators  or  uro^ 
pire,  or  either  of  them,  from  making  the  said  award  within  the 
time  above  specified,  such  party  shall  pay  to  the  other  such  costs 
as  this  Court  shall  think  reasonable  and  just  in  the  premises;  or 
if  either  party  shall  not  attend  before  the  said  arbitrators  or  um- 
pire, afler  reasonable  notice,  with  his  witnesses  and  papers,  rela- 
ting to  the  matters  in  difference  in  said  cause,  and  without  such 
excuse  as  the  said  arbitrators  or  umpire  shall  be  satisfied  with 
and*  adjudge  to  be  reasonable,  then,  and  in  such  case,  the  said  ar^ 
bitrators  or  umpire  shall  and  may  proceed  to  decide  the  said  mat- 
ters in  difibrence,  ex  parte  ;  and  the  award  so  made,  they  or  eith- 
er of  them  do  return  within  the  time  aforesaid  to  this  Court,  to  be 
entered  up  as  the  judgment  of  this  Court.  And  it  is  further  or- 
dered, by  the  like  consent,  that  the  testimony  of  ail  witnesses, 
wiuch  has  heretofore  been  taken  by  commission  in  the  above  en- 
titled cause  by  either  party,  and  which  is  now  on  file  in  this  Court, 
<Nr  the  testimony  of  any  other  witness  or  witnesses,  which  may 
hereafter  be  taken  by  commission  by  either  party  in  said  cause, 
shall  and  may  bo  submitted  to  the  examination  and  inspection  of 
the  said  ai'bitrators  or  umpire,  before  their  said  award  shall  be 
made;  and  the  same  is  to  be  held,  considered  and  taken  by  the 
said  arbitrators  or  umpire  as  part  and  parcel  of  the  testimony  in 
said  cause,  upon  which  the  said  arbitrators  or  umpire  ^all  be  au- 
thorized to  act.  And  it  is  further  agreed,  that  all  legal  questions 
shall  be  submitted  to  said  arbitrators,  which  arose  on  the  late  tri« 
a],  including  the  Statute  of  Limitations.. 
Bn^vmnohi  Wik  May^  1848. 
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The  arbitrators  having  failed  to  agree  on  the  mmn  question  at 
issue,  each  wrote  oat  his  opinion  at  length,  and  the  matter  was 
submitted,  as  provided,  to  the  arbitrament  of  the  umpire,  A. 
Champion,  who  subsequently  made  the  following  award: 

John  Dos,  ex.  dem.  Thomas  Qrsen,  vs.  Richard  Roh,  i.  e.  Wm. 
CrAstrbb,  temiiU  in  passestion.'^JSjfctmemt. 

Doctor  John  A.  Wragg  and  Richard  R.  Cuyler,  Esqrs.  the  ar- 
bitrators appointed  under  the  order  of  Court  in  the  above  case, 
having  been  unable  to  agree,  and  having  made  their  reports  to  me 
in  writing,  setting  forth  their  different  views,  and  I,  in  obedience 
to  the  said  order  of  Court,  having  consented  to  act  as  umpire  in 
said  matter,  and  having  examined  the  whole  controversy  and  the 
evidences  and  papers  of  the  parties  and  the  reports  of  the  arbitra- 
tors, do  make  my  award  and  final  determination  of  the  controver- 
sy and  suit  between  the  said  parties,  as  follows  : 

1st.  I  award  and  find,  that  the  following  land  claimed  by  the 
said  defendant,  and  in  his  possession,  or  over  which  he  claims  to 
exercise  ownership,  is  really  the  property  of  the  plaintiff,  ThoHi- 
as  Green,  that  is  to  say,  all  that  part  of  the  Log  Basin  that  is  north 
of  the  back  line  of  the  wharf  lots,  as  defined  ^md  marked  out  on 
the  map  hereto  annexed,  and  to  be  taken  as  part  of  this  award, 
said  back  line  being  ascertained,  as  I  award,  by  a  line  running 
west  from  the  angle  of  the  old  dam,  just  where  the  said  dam  com- 
mences to  turn  to  the  north ;  also,  all  of  the  canal,  or  the  land 
covered  by  it  west  of  said  northern  part  of  said  Log  Basin  above 
described,  to  the  line  of  the  John  Peter  Ward  tract ;  also,  all  the 
oanal  or  creek,  and  the  land  covered  by  it  south  of  said  back  Hne 
of  wharf  lots,  until  the  said  canal  or  creek  leaves  the  main  tract 
and  enters  into  the  tract  known  as  the  John  Peter  Ward  tract; 
also,  a  strip  of  land  of  fifty  feet  in  width,  having  for  its  western 
boundary  the  diviuon  line  between  the  main  tract  and  the  John 
Peter  Ward  tract,  commencing  four  feet  east  of  the  mouth  of  the 
creekf  and  fronting  on  the  Savannah  river  fifty  feet,  and  extending 
huk  the  same  vndth  of  fifty  feet  in  a  northern  direction,  until  it 
iaterseols  the  canal  or  ereek  (or  the  land  covered  by  it,)  to  the 
east  of  the  John  Peter  Ward  tract,  the  said  fifty  feet  strip  being 
also  defined  and  designated  on  the  map  hereto  annexed,  and  to  be 
taken  as  part  of  this  my  award ;  all  of  the  said  land  herein  before 
desigaated,  being  part  of  the  prenusea  described  m  the  dedara- 
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don  of  the  said  plaintiff,  and  being  situated  on  Hutchinson's  Is- 
land, in  the  County  of  Chatham  and  State  of  Georgia  aforesaid ; 
and  I  award  and  find  that  the  plaintiff  is  entitled  to  recover  and 
receive  the  said  parcels  of  land  above  described,  from  the  said  de» 
fendant,  William  Crabtree,  and  to  have  judgrment  therefor. 

9d.  I  award  and  determine,  that  the  said  defendant,  Wm.  Crab- 
tree,  is  not  entitled  to  avail  himself  of  the  Statute  of  Limitations 
in  r^erence  to  such  land,  or  any  part  thereoC 

dd.  I  award  and  determine,  that  the  said  plaintiff  is  entided  to 
recover  and  receive  from  the  said  defendant,  William  Crabtree» 
the  sum  of  two  hundred  and  thirty-three  dollars,  for  the  mesne 
profits  of  the  said  land,  so  in  the  possession  of  the  said  William 
Crabtree  up  to  the  present  time,  and  to  have  judgment  therefor. 

4th.  I  award  and  determine,  that  all  the  costs  (not  including 
lawyers'  fees,)  attendant  on  and  growing  out  of  the  said  eject- 
ment suit,  or  of  the  reference  to  arbitrators,  or  of  this  award* 
shall  be  ascertained  and  assessed  by  the  Clerk  of  the  Superior 
Court  of  Chatham  County,  and  that  the  said  costs  shall  be  paid 
by  the  said  defendant,  William  Crabtree,  to  the  said  plaindfi^  who 
shall  have  judgment  therefor. 

5th.  I  award,  that  the  plaindff  shall  have  liberty  to  use  the  le- 
gal means,  and  to  take  all  necessary  steps  to  carry  into  offset  diis 
my  award. 

In  witness  whereof,  I  have  hereunto  set  my  hand,  this  tenth  day 
of  June,  in  the  year  one  thousand  eight  hundred  and  forty-eight. 

In  duplicate.  A.  CHAMPION. 

At  the  next  term  of  the  Court,  a  modon  was  made  to  set  aside 
this  award,  on  the  follovnng  grounds  : 

1st.  Because  the  arbitrators  and  umpire  decided  the  case  with- 
out having  seen  the  rule  of  reference. 

2d.  Because  Dr.  John  A.  Wragg  assumed  as  facts  proved  by 
the  records,  matters  which  do  not  exist,  either  in  the  record,  tto 
documentary  evidence,  or  in  the  parol  testimony  in  the  case. 

3d.  Because  said  arbitrator  avers  in  his  award,  that  all  pardea 
acknowledge  that  the  canal  or  creek,  as  it  now  exists,  empties  it- 
self into  the  river  a  considerable  distance  west  of  the  eastern  boun- 
dary of  the  land  of  J.  Peter  Ward,  when  no  such  acknowledg- 
ment was  ever  made. 

4th.  Because  he  avers  that  the  diagram  annexed  to  Campfield's 
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testimony,  is  acknowledged  to  be  incorrect  in  many  psrtieulariy 
when  no  such  acknowledgment  has  ever  been  made. 

5th.  Because  the  said  Dr.  John  A.  Wragg  only  decided  the 
western  boundary,  leaving  the  question  of  the  northern  boundary 
unsettled. 

6th.  Because  Dr.  J.  A.  Wragg,  the  arbitrator  selected  by  plain- 
tiff,  exhibited  his  award  and  that  made  by  R.  R.  Cuyler,  Esq.  to 
tho  attorney  of  the  plaintiff,  before  they  passed  into  the  hands  of 
the  umpire,  A.  Champion,  notice  being  thus  afforded  to  said  at- 
torney that  the  umpire  was  about  to  act  in  the  premises,  the  samo 
knowledge  being  withheld  from  defendant's  attorneys ;  the  first 
intimation  of  any  action  on  the  part  of  the  umpire  received  by  de- 
fendant's attorneys,  was  the  information  that  he  had  made  his 
award. 

7th.  Because  Dr.  Wragg,  the  arbitltttor  of  the  plaintiff,  has 
based  his  award  or  decision  on  principles  of  equity  and  justice, 
when  legal  questions  were  alone  submitted  to  die  arbitrators. 

8th.  Because  neither  of  the  arbitrators  have  decided  the  ques- 
tion of  costs,  as  they  were  required  to  do  by  the  rule  of  reference, 
and  because  the  umpire  has  decided  the  same,  when  he  had  no 
right  to  decide  any  questions,  except  those  on  which  die  arbitra- 
tors had  differed. 

9th.  Because  Aaron  Champion,  the  umpire,  undertook  to  de- 
cide the  mattersin  dispute  between  the  parties,  without  first  giving 
notice  to  WilKam  Crabtree  or  his  attorneys,  and  without  examin- 
ing any  of  the  witnesses  of  defendant. 

10th.  Because  the  award  of  A.  Champion,  the  umpire,  denies 
to  the  defendant  the  benefit  of  the  Statute  of  Limitations,  without 
assigning  any  reasons  therefor,  and  without  examining  the  wit- 
nesses of  defendant  to  sustain  said  plea. 

11th.  Because  the  award  of  said  umpire  is  void,  as  it  directs  no 
conveyance  to  be  made  of  the  land  awarded  to  plaintiff,  and  the 
award  itself  being  insufficient  for  such  purpose. 

12th.  Because  the  said  umpire,  in  awarding  the  fee  of  the  fifty 
feet  of  land  set  down  in  the  plat  accompanying  his  award,  has  giv- 
en to  jdaintiff  a  right  not  claimed,  he  only  claiming  the  use  there, 
of,  fin*  the  purpose  of  a  canal,  as  is  manifest  from  the  whole  testi- 
mony in  the  case. 

13th.  Because  the  said  umpire  has  not  decided  the  right  of  the 
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pmrties  to  the  improTeroeiUs  made  by  defendant  on  the  land  awar> 
ded  to  plaintiff. 

14th.  Because  said  award  is  uncertain,  as  it  does  not  define  the 
Bietes  and  boanda  of  that  portion  of  the  Log  Basin  awarded  to 
plaintiff. 

15th.  Because  said  award,  in  relation  to  all  the  land  it  profbsa- 
M  to  give  to  plaintifl^  is  uncertain,  insufficient,  contradictory  and 
unintelligible,  and  in  no  case  sets  out  the  land  awarded  by  metes 
and  bounds. 

16th.  Because  said  umpire  has  not  decided,  according  to  the 
rule  of  reference,  all  the  legal  quostioos  that  arose  on  the  trial  of 
the  case. 

17th.  Because  in  said  award  there  are  palpsible  errors  and  gross 
mistakes,  both  in  law  and  in  fact. 

On  the  hearing  before  the  Court  below«  the  following  affidavits 
wrere  filed : 

John  Doe,  ex.  dem.  Tuomab  Green,  r«.  Richard  Roe,  t.  e.  Wm. 

Crabtree,  tenant  in  po$9ession, — Ejectment, — Award  by  Aaron 

Championt  Umpire. 

Personally  appeared  William  Crabtree,  the  defendant  in  the 
above  case,  who,being  duly  sworn,  says,  that  he  was  never  notified 
by  said  Aaron  Champion  of  the  time  and  place,  when  and  where 
be  would  proceed  to  investigate  die  said  cause.  That  he,  the 
aaid  Aaron  Champion,  made  his  award  without  giving  this  depo- 
nent any  opportunity,  either  in  person  or  by  his  attorneys,  to  ap- 
pear before  him,  during  his  investigation  of  said  cause,  or  to  have 
his  witnesses  examined. 
Steom  to  be/ore  me^  this  seven-  )  WM.  CRABTREE* 

teaUh  day  of  June,  1848. 
Francis  Sorrel,  j.  i.  c.  c.  c. 


:i 


QEORGIA— Chatham  Comnty. 

Before  me,  personally  appeared,  Aaron  Champion,  who,  being 
duly  sworn,  deposeth  and  saith,  that  he  is  the  same  person  who 
acted  as  umpire  in  the  ejectment  ease  of  Green  vt,  Crabtree,  and 
deponent  further  saidi,  that  after  the  arbitrators  had  disagreed, 
and  he  had  been  informed  of  that  &ct,  and  the  papers  containing 
the  different  statements  of  the  arbitrators,  embodying  the  verbal 
evidence,  and  also  the  other  papers,  had  been  placed  in  his  posses- 
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Bion,  deponent  called  on  Captain  William  Crabtree,  the  defendant 
in  said  action,  and  apprised  him  that  the  papers  had  been  handed 
to  biro,  and  the  whole  matter  was  now  submitted  to  bim  for  bis 
final  umpirage,  and  asked  the  said  William  Crabtree  if  he  desired 
deponent,  as  such  umpire,  to  re-bear  the  witnesses ;  to  which  the 
said  WilHam  Crabtree  replied,  that  be  did  not  desire  it,  that  be 
was  satisfied  that  deponent  should  proceed  under  the  written 
statements  of  the  arbitrators  and  the  other  papers  submitted  ;  and 
that  thereupon  and  afterwards,  the  said  deponent  proceeded  ta 
determine  the  said  case,  and  to  deliver  bis  award. 
Sworn  to  before  me,  this  1 7tk  )  A.  CHAMPION. 

July,  1848.  S 

Levy  Hart,  j.  p.      ) 

The  Court  oremiled  the  motion^  and  the  following  errors  harer 
been  assigned : 

Ist.  Because  His  Honor  decided,  that  he  must  confine  bis  do* 
cision  to  the  exceptions  which  touch  the  award  of  the  umpire^ 
without  reference  to  the  acts,  irregularities  or  errors  of  Dr^ 
^T^gg*  one  of  the  arbitrators,  and  therefore,  declined  to  decide 
the  2d,  3d,  4th,  5tb,  6tb  and  7th  exceptions  Daade  to  the  awards 

2d.  Because  His  Honor  decided,  that  under  the  rule  of  refer- 
ence, the  decision  of  the  umpire  is  not  restricted  to  the  points  pass- 
ed  on  by  the  arbitrators,  and  upon  that  ground,  overruled  the  8tb 
exception. 

3d.  Because  His  Honor  overruled  the  11th  exception,  and  de- 
cided the  award  good,  although  it  directs  no  conveyance  to  h& 
made  by  Crabtree  to  Green. 

4th.  Because  His  Honor  decided  it  was  unnecessary  fer  the 
award  to  be  under  seal. 

5th.  Because  His  Honm*  overruled  the  10th  exception,  and 
thereby  sustained  the  award,  which  denied  to  Crabtree  the  bene- 
fit of  the  Statute  of  Limitations,  without  assigning  any  reasons 
therefor,  and  contrary  to  the  law  of  the  land. 

6th.  Because  His  Honor  overruled  the  exception,  that  the  um- 
pire examined  no  witness  of  defendant,  to  sustain  the  plea  of  the 
Statute. 

7th.  Because  His  Honor  overruled  the  12lb  exception^  and 
thereby  sustained  the  award,  giving  thence  of  the  land  to  Green. 

8th.   Because  His  Honov  overruled  the  14th  and  l^b  excep- 
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tions,  and  thereby  deckled  the  award  to  be  snfficieotly  certain,  as 
to  metes  and  bounds. 

9th.  Because  His  Honor  orermled  the  16th  exception,  and 
thereby  decided  that  the  umpire,  by  his  award,  has  settled  all  the 
matters  in  diffsrence  between  the  parties. 

10th.  Because  His  Honor  overruled  the  9th  exception,  notwith- 
standing the  affidavit  of  Wm.  Crabtree. 

CoHBN  and  Law,  for  plaintiff  in  error,  cited  the  foUowing  au- 
thorities : 

RusseU  an  Arbitrators,  257,  256,  411,  412,  460,  462,  113.  Du- 
er  vs.  Boyd,  1  Serg.  Sf  Rawie,  209.  2  Ball  ^  BeaUy,  120.  1 
American  C.  L.  458,  464.  Kent  vs.  Elstol,  3  East.  18.  2  Vesey^ 
Jr.  17.  Cowforik  vs.  Q^er,  2  Vernon,  705.  Williams,  «B*r,  vs.  Tas* 
cAoTs  Heirs,  3  Yeates,  568.  Band  vs.  Olden,  4  Yeates,  243.  Kel- 
ly vs.  John,  3  Wash.  C.  C.Rep.  45.  Hunt  vs.  Hunt,  1  Wash.  C. 
C.  Re^.  58,  et  seqH.  Falconer  vs.  Montgomery,  4  Datt.  233,  271. 
Russell  on  Arbitrators,  230.  Johnson  vs.  Lancaster,  5  KeUy,  45, 
et  seq*t.  Watkins  vs.  Wolfolk,  Rid,  268.  Doe,  ex.  dem.  Mad- 
kins  If  Long  vs.  Homer  ^  RoupeU,  8  Adol.  If  Ellis,  235.  Dodmg- 
ton  vs.  Hudson,  1  Bing.  382. 

CaiJtLTON  and  Wamd,  for  defendnat  in  error,  cited  the  follow- 
ing authoiities : 

Watson  on  Awards,  59,  Lata  Library,  100,  marginal  page. 
Jackson  Vs.  Gager,  5  (Jowcn,  386,  '7.  Watson  on  Awards,  59; 
Law  Library,  marg.  p.  128,  289.  Payne  vs.  Massey,  9.  J.  B. 
Moore,  666.  17  Eng.  Ootn.  Law  Rep.  129.  Watson,  marg.  p. 
284,  '5.  Kydon  Awards,  114, 115.  Russell  on  Arbitrators,  marg.p' 
631.  1  Petery  8.  C.  Rep.  228.  Watson  on  Awards,  59,  Law 
Library,  marg.  p.  134,  176  to  179,  202.  Russell  on  Arbitration, 
marg.  p.  258.  HaU  vs.  Lawrence,  4  Term  Rep.  589.  Tu$tno  vs. 
Bird,  27  Eng.  Com.  Law  Rep.  111.  Sharp  vs.  Lipsey,  2  Bailey^s 
Rep.  1 13.    Russdl  on  Arbitrators,  marg.  p.  71. 

By  the  Court. — ^Nisbet,  J.  delivering  the  opinion. 

Upon  a  motion  to  set  aside  the  umpirage  in  this  case,  some  sev- 
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enteen  points  were  made  against  it,  and  all  oyerruled  by  Judge 
Fleming.  We  are  to  determine  whether,  in  reference  to  any  of 
these  points,  he  committed  error.  I  pursue  the  order  in  which 
the  errors  are  alleged  in  the  bill. 

[1.]  The  Court  is  claimed  to  have  erred  in  this,  that  he  refiised 
to  consider  at  all,  those  points  against  the  umpirage  or  award  of 
the  umpire,  which  relate  to  irregularities  chained  in  the  motion* 
against  Dr.  Wragg,  one  of  the  arbitrators. 

The  Court  below  was  called  upon  to  set  aside  the  umpirage  of 
the  umpire.  The  arbitrators,  and  also  the  umpire,  were  named  by 
the  parties  and  designated  in  the  submission,  which  was  made  a 
rule  of  the  Court.  The  arbitrators  proceeded  to  consider  of  the 
subject  matters  referred  to  them,  and  disagreed  upon  the  main 
point  in  controTorsy,  each  giving  a  separate  opinion.  They, 
therefore,  made  no  award.  The  Court  was  considering  the  judg- 
ment of  the  umpire,  and  that  only.  It  had  nothing  to  do  with  the 
conduct  of  the  arbitrators.  They  having  ^ed  to  make  an  award, 
the  umpire  occupied  the  position  of  a  sole  arbitrator.  His  duties 
were  the  same,  which  were  devolved  upon  the  arbitrators — his 
powers,  and  the  limitations  upon  him,  the  same— all  derived  {vom 
the  submission.  The  written  ojHnions  of  the  arbitrators  were 
not  before  the  Court  as  judgments.  Their  functions  ceased  upon 
their  final  disagreement,  and  the  umpire  succeeded  to  them.  The 
umpire  was  bound  to  decide  upon  his  own  sole  responsibility,  ir* 
respective  of  the  acts,  whether  legal  or  not,  of  the  arbitrators. 
This  is  all  true  generally;  it  is  especially  true  in  this  case,  be* 
cause  the  rule  of  submission  devolved  upon  him  expressly  the 
duty  and  power  to  decide  all  the  matters  submitted,  for  it  de« 
clares,  "  and  in  case  said  arbitrators  cannot  agree,  then  all  the 
said  matters  in  difference,  aforesaid,  are  to  be  submitted  to  the 
award,  arbitrament,  final  end  and  determination  of  Mr.  Aaron 
Champion,  of  the  City  of  Savannah,  State  and  County  aforesaid* 
as  sole  umpire,  to  decide  the  said  matters  in  diflference,  and  mutu* 
ally  chosen  and  selected  by  the  said  parties  for  that  purpose,  Sec/' 
The  submission  is  the  chart  of  his  powers,  as  well  as  those  of  the 
arUtrators.  Upon  this  reference,  there  was  but  one  judgment  be- 
fore the  Court  The  questions  were  made  upon,  that  judgment. 
The  presiding  Judge,  in  our  opinion,  was  not  at  liberty  to  pro- 
nounce upon  it,  according  to  die  conduct  of  strangers  to  it,  and 
was,  therefore,  right  in  refusing  to  consider  the  points  of  irregu- 
VOL.  VIII  3 
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kirity  made  in  the  motion  to  set  aside  ^e  award  of  the  anpire 
ii^^aiiwt  Dr.  Wragg,  one  of  the  arbitrators.     Kyd  <m  Awards,  101» 

[8.}  The  second  exception  falls,  necessarily,  with  the  first 
This  exception  asserts  this  propositioBy  to  wit :  ^that  the  duties 
and  powers  of  the  umpire  are  restricted  to  those  subject  matters 
submitted,  about  which,  the  arbitrators  differed."  The  umpire 
decided  that  the  costs  qftke  r^ermc^  should  be  paid  l^  Crabtree« 
About  that  costs,  the  arbitrators  gaye  no  opinion,  and  did  notf  eon- 
aequentlj,  diflfer;  therefore,  says  die  plaintiff  in  error,  the  judg- 
ment of  the  umpire  ought  to  be  set  aside.  But  this  question  of 
eosts  was  one  of  the  matters  submitted  distmctly  to  the  arbitrators^ 
by  the  terms  of  the  submission,  and  if  equal  power  and  the  same 
duties  devolTed  upon  the  umpire,  which  were  cast  upon  the  ar^ 
BitraitorSf  he  was  right  in  deciding  it.  That  he  was  clothed  with 
idl  die  powers  of  die  arbitrators,  we  have  already  seen.  The  sub- 
mission is  the  evidence  of  what  are  his  duties.  He  was  »ot  re* 
stricted  to  such  matters  as  those  upon  which  the  arbitrators  could 
not  agree.  He  was  made  a  judge,  not  to  settle  differences  be> 
tween  the  arbkrators,  but  diflferences  between  the  pardes.  Into 
fliat  cev^enant  he  came. 

[3.]  The  eleventh  exception  in  the  motion  to  vacate  the  awards 
assumes  that  it  is  void,  because  it  directs  no  conveyance  to  be 
made  ef  the  land  awarded  to  the  plaintiff,  Green,  and  it  is  insuffi* 
dent,  of  itself^  for  that  purpoee.  The  presiding  Judge  overruled 
die  excepdon,  and  that  decision  is  the  third  ground  of  error  in 
die  bill.  The  subject  matter  submitted  was  a  strip  of  land  on  the 
Savannah  river,  being  a  part  of  a  lot  of  two  hundred  acres.  For 
tbis  endre  lot»  the  plaintiff  brought  ejectoient  The  umpire 
awarded  die  strip  of  land  to  the  plaintiff,  and  it  ia  objected  thrt 
he  did  not  direct  a  conveyance  to  be  made.  It  was  not  necessary  ^ 
1^  award  is  good  without  it.  It  is  as  efiecdve  to  transfer  the 
property,  as  would  be  a  judgment  in  ejectment  When  nmde,  it 
is  directed  in  the  submission  to  be  entered  as  the  judgment  of  the 
Oeurt.  It  is  Xhe  judgment  already  of  the  forum  selected  by  the 
]^rdes  to  decide  upon  dieir  rights.  That  decision,  when  made, 
is  agreed  between  the  pardes,  with  more  than  the  usual  distinct- 
ness, to  be  final.  This  award  is  pleadable  (and  would  be  a  pre- 
vailing plea)  to  any  future  action  by  the  defendant  agaimt  the 
plaintiff  for  the  land.  He  is  estopped,  by  die  award,  firom  denying- 
the  plaintiff's  title.    In  a  suit  for  die  land»  the  award  being  plea«- 
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dedy  he  would  not  be  permitted  to  go  into  evidence  of  title.    In 

point  of  &cty  tlM  question  here  was  not  one  of  title,  but  a  qaesticMi 

of  boundaries.    The  plaintiff  was  in  possession  of  the  lot  of  two 

hundred  acres  sued  for ;  his  tide  to  that  lot  was  not  controverted 

before  the  umpire.    The  questicm  was,  whether  the  atrip  of  land 

awarded  to  the  plaintiff  ¥ras  embraced  within  that  lot.    Although 

the  award  might  not  have  the  operation  of  conveying  the  land,  yot 

it  would  estop  the  defendant  from  setting  up  his  title  to  it*  or  dis* 

tnrbing  the  plaintiS's  possession.    3  Soit^  15.    4  Daiku,  20.    2 

Johns.  R,  322.     1  Wend.  326.    9  CMce,  78.     Vin.  Ah.  Arh.  a,  ^ 

«,ll,y,l.    R^2eArb.d.B.    S  Pick.  US.    ^Jbid,d07.   15  Ma$». 

146.    By  Statute  in  this  State,  a  decree  in  Equity  passes  tbe  titW 

%o  land  as  a  deed.    HotchkUsf  682. 

[4.]  The  fourth  error  is  charged  to  ccmsist  in  this,  that  th# 
award  was  held  to  be  good,  although  not  made  under  the  seal  of 
Che  umpire.  The  submission  does  not  require  it  to  be  under  seaL 
It  requires  it  to  be  made  in  tcriimg  under  the  handi  of  the  arhUra^ 
tors.  It  was  so  made  and  returned.  It  pursued  the  submissioi^ 
in  this  particular,  and  that  is  sufficient     Kydf  261  to  26X 

As  I  have  already  stated,  the  plaintiff  brought  ^ectment  for  twe 
hundred  acres  of  land;  the  defendant,  by  plea,  set  up  a  title  to  a 
«mall  portion  of  it,  under  the  Statute  of  Limitations.  The  sub" 
ject  matters,  involved  in  the  suit,  were  submitted  to  arbitratioi^ 
and  the  rights  of  the  defendant,  under  the  Statute,  were  distinctly 
to  nomine^  submitted.  It  is  said  that  the  Court  erred  in  overndr 
ing  this  exception,  in  the  motion  to  set  aside  the  award,  to  wit: 
'<  The  umpire  denied  to  the  defendant  the  benefit  of  the  Statute  of 
Limitations,  without  asugning  reasons  therefer,  and  in  d^iiyiag 
him  the  benefit  of  the  Statute,  acted  contrary  to  the  law  of  th9 
land."     This  exception  presents  two  question/^— 

(5.J  1st.  Can  an  award  be  set  aside,  because  the  umpire  gives 
no  reason  for  his  judgment  f  2d.  Can  it  be  set  aside  fyr  a  mis- 
take of  the  law? 

The  matter  is  submitted  for  the  award  of  the  arbitrator  or  un^ 
f>ire,  and  not  for  the  reasons  of  his  judgment.  He  may  give  rea- 
sons or  not.  If  he  does  not.  it  is  no  ground  to  impeach  the  award. 
.  [6.]  The  general  rule  is  this :  an  award  cannot  be  impeached 
but  for  corruption,  partiality  or  gross  misbehavior  in  the  arbitra- 
tors, or  for  some  palpable  mistake  of  the  law  or  fact.  Awards  are 
treated  with  great  liberality.    The  parties  make  the  arbitratois 
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judged,  and  their  judgment  has  much  of  the  Bolenmitj  which  at- 
taches to  the  judgment  of  a  Court  of  Justice.  The  rule  above 
laid  down,  obtains  in  Equity.  It  is  still  more  stringent  at  Law. 
At  Law,  an  award,  upon  a  submission  which  inyolves  both  law 
and  &ct8,  will  not  be  opened  for  a  mistake  of  the  law,  unless  the 
mistake  appear  on  the  award  itself,  and  even  then,  it  must  be  in 
a  case  where  the  arbitrator,  intending  to  apply  the  law  correctly, 
has  mistaken  what  the  law  is.  To  illustrate :  If,  in  this  case,  the 
umpire  had  awarded  in  favor  of  die  plaintiff,  and  proceeded  to  say, 
that  the  defendant  had  not  been  in  possession  the  statutory  term 
of  ten  years,  and,  therefore,  although  in  possession  for  seven  years, 
was  not  entitled  to  the  benefit  of  the  Statute,  it  would  have  been 
such  a  mistake,  as  at  Law,  would  have  invalidated  the  award. 
Parties  may  submit  the  lata  to  arbitrators*— they  may  clothe  them 
with  power  to  decide  thati  or  to  decide  upon  equitable  principles, 
irrespective  of  the  rules  of  law.  I  apprehend  that  no  case  is  to 
be  found,  where  the  question  of  law  being  submitted  distinctly, 
and  the  judgment  being  on  that  question,  nakedly,  that  judgment 
has  been  opened  because  of  a  mistake  of  the  law.  That  is  this  case. 
In  totidem  verbis ^  the  Statute  of  Limitations  was,  in  this  rule,  sub- 
mitted, and  the  umpire  decided  on  it  without  giving  reasons.  The 
parties  agreed  that  the  decision  should  be  final,  and  went  so  far 
as  to  bind  themselves  not  to  bring  a  writ  of  error.  Watson  on 
Awards,  59  vol.  Law  Library,  289.  Payne  vs.  Massey,  9  J.  B. 
Moore,  666.  17  Eng,  Com.  Law  Rep.  129.  Chace  vs.  Wetmore, 
13  East,  357.  Bouttilleer  vs.  Thick,  1  Doicl.  ^  Ryl  366.  Cramp 
vs.  Symonds,  7  J,  B.  Moore,  434.  Kyd,  185, 237,  238.  3  Caine*s 
R.  167.  14  Johns.  R.  105.  10  Vnd,  146,  '7.  Lucas  vs.  WUson, 
2  Burrow,  701.  2  Johns.  R.  62.  3  Und,  367.  3  Aik.  529,  644. 
1  Johns.  Ch.  R.  102.  2  Vem.  251.  1  Vescy,  Jr.  369.  2  Ibid,  22. 
4  Porter,  70,  71. 

[7.]  The  sixth  and  tenth  exceptions  are  to  the  same  question, 
and  may  be  considered  together.  The  substance  of  these  excep- 
tions is,  that  the  Court  held  that  it  was  not  necessary,  under  the 
facts  o£  this  case,  that  the  umpire  should  have  reheard  the  case» 
notifying  the  defendant  to  appear  and  examine  witnesses  and  sub- 
mit evidence,  and  in  that  ruling,  committed  error. 

It  is  developed  in  the  record,  that  the  umpire  did,  in  fact,  inform 
Crabtree,  the  defendant,  that  the  arbitrators  had  disagreed,  and 
^t  the  opinionr of  the  aibitrators  and  the  papers  in  the  case  wp«i 
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in  his  hands,  and  that  the  whole  matter  was  submitted  to  him  for 
final  umpirage,  and  farther,  that  he  asked  Crabtree  if  he  desired 
hira  to  re-hear  the  witnesses,  and  to  this  inquiry,  he  replied  that  he 
did  not  desire  it,  and  that  he  was  satisfied  that  he  should  proceed 
under  the  written  statements  of  the  arbitrators  and  the  other  pa- 
pers submitted.  These  fiicts  appear  by  the  a£Sdavit  of  Mr.  Cham* 
pion,  the  umpire ;  in  reply  to  which,  the  affidavit  of  Crabtree 
states,  that  the  conversation  between  himself  and  the  umpire,  was 
a  loose  and  desultory  one,  and  that  he  was  under  the  impression 
that  he  or  his  attorney  would  be  summoned  to  attend  at  the  time 
and  place,  when  and  where  the  umpire  would  make  his  award ; 
and  he  fieirther  states  in  his  affidavit,  that  he  had  various  tide  dec^ 
to  the  premises  in  dispute  in  his  poftsession,  which  the  umpire 
ought  to  have  had  before  him.  To  these  statements  of  the  do* 
fendant,  the  answer  is  obvious.  If  the  conversation  was  a  loose 
and  desultory  one,  yet  it  was  one  which  he  understood — it  was 
notice  to  him  that  the  arbitrators  had  disagreed,  and  that  the  um- 
pire was  called  upon  to  decide.  The  question  was  distinctly  put, 
whether  he  desired  the  umpire  to  re-hear  the  witnesses,  and  the 
answer  distinctly  made,  that  he  did  not  desire  it,  but  was  satisfied 
that  the  umpire  should  proceed  to  determine,  under  tAe  wriitem 
Hatementt  mbmitted  hy  the  arhitratori  and  the  other  papers  in  his 
hands.  He  had  notice,  and  he  waived  his  right  to  appear,examine 
witnesses,  and  present  the  tide  deeds  in  his  possession.  What  right 
has  he  to  complain  t  He  took  the  risk  of  a  decision  on  the  state- 
ments of  the  arbitrators  and  the  odier  papers  submitted.  Had  he, 
after  this  conversation,  and  before  the  umpirage  was  made,  de- 
manded a  hearing,  the  case  would  have  been  dtfierent.  Besides, 
the  title  deeds  to  the  premises  had  no  relevancy  to  the  mattw  in 
dispute.  From  the  supplement  to  the  bill,  added  by  agreement  of 
counsel — ^from  the  evidence  submitted  to  the  arbitrators,  and 
from  their  written  statements,  it  is  clear  that  the  title  to  the  land, 
awarded  to  Green,  was  not  in  dispute,  except  so  £u*  as  it  depend- 
ed on  the  Statute  of  Limitations.  Hailvs,  Lawrence,  4  71  A.  569, 
1  Baily,  S.  C.IL  SI,  82.  2  Baily,  8.  C.  R.  1 13.  Kyd  on  Awards, 
101  to  104,  and  notes.  I  place  this  decision,  not  on  the  ground 
that  it  is  not  necessary  fi>r  the  umpire  to  give  notice  and  re-bear 
the  cause,  but  upon  the  ground  that  the  party  had  notice  and  waiv- 
ed his  right.  The  discussion  of  the  other  point  (and  it  is  a  moot- 
ed one)  is  not  necessary  to  the  case.    See  authoritieB  last  cited. 
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and  4  IkdL  Penn.  R.  232,  and  2  DaU.  271.  Upon  these  views, 
we  sustain  the  Court  below  on  the  6th  and  10th  exceptions. 

The  seventh  exception  was  not  pressedt  and  requires  naopinion. 

[8.]  The  eighth  seeks  to  convict  tlie  Court  below  of  error,  be- 
cause he  refused  to  hold  that  the  award  should  be  s^  aside,  he* 
cause  it  does  not  describe  the  land  awarded  to  the  plaintifi^  with 
sufiEk^ient  certainty.  The  award  describes  it  as  part  of  the  land 
set  forth  in  the  plaintiff's  declaration,  and  in  the  possession  of  the 
defendant,  by  metes  and  bounds,  by  landmarks  and  contiguous 
poesessioBS,  and  a  map  of  it  accompanies  the  award.  What  mora 
could  be  done  1  The  description  is  minute,  intelligible,  and  quite 
sufficient  for  identification. 

[9.]  The  ninth  and  last  exception,  claims  the  umpirage  bad,  be- 
cause the  umpire  did  not  decide  upon  oi/  the  matters  submitted. 
The  plaintiff,  as  before  stated,  being  in  possession  of  two  hundred 
acres,  less  aranall  part  of  it,  which  was  in  possession  of  the  defend- 
ant, brought  ejectment  for  the  whole,  and  all  the  matters  involved 
in  this  suit  were  submitted.  The  umpire  awarded  the  small  por- 
tion, in  the  possession  of  the  defendant,  to  the  plaintiff,  without 
iSaying  to  whom  the  large  remainder  belonged,  and  therefore,  says 
the  plaintiff  in  error,  the  award  did  not  pass  upon  aU  the  matters 
submitted,  and  is  illegal.  The  terms  of  the  submission  embraced 
M  maUeri  m  difirettce  between  thepartia  to  the  iuitf  and  in  reZo- 
iion  thereto.  Because  the  plaintifi^s  declaration  went  for  two  hun- 
dred acres,  it  does  not  necessarily  follow  that  the  parties  were  in 
difference  about  all  of  that  land.  A  plaintiff  may  sue  in  ejects 
ment  for  five  thousand  acres,  and  submit  proof  as  to,  and  recover 
only  five.  But  in  fact,  the  small  amount  of  land  awarded  to  the 
plaintiff,  was  the  only  matter,  so  far  as  the  lands  are  concerned,  in 
difference.  To  whom  that  belonged,  was  the  actual  question. 
The  possession  of  &e  remainder  being  in  the  plaintiff^his  title 
not  denied,  but  admitted  by  the  defendant's  counsel — it  remained, 
afler  the  award,  precisely  in  etatu  quo.  An  award  concerning 
that,  would  have  been  supererogatory.  The  rule  dearly  is»  that 
the  award  must  comprehend  every  thing  submiued,  and  must  not 
be  of  parcel  only.  If,  indeed,  the  letter  of  the  submission  here 
embraeed  all  the  land,  still  this  award  is  good ;  for  the  rule,  as 
above,  is  sub^  to  this  limitation,  to  wit :  If  the  words  of  the  sub- 
mission be  more  comprehensive  than  those  of  the  award,  yet  if  it 
do  not  appear  that  any  thing  else  was  in  dispute  between  the  par- 
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ties,  besides  what  is  comprehended  iti  the  award,  it  will  be  good. 
As,  if  the  submission  be  of  all  actions,  personal  and  real,  and  the 
award  be  of  actions,  personal  only,  it  shall  be  presumed  that 
no  actions,  real,  were  pending  between  the  parties.  Kyd^  172. 
Jacksm  vs.  Ambler,  14  Johu,  R.  105,  106.  8  Coke,  98.  19  H. 
6,  6,  b.  Rol.  Arh.  L,  5.  The  land  awarded  to  plaintiff;  and  that 
alone,  was  in  dispute  between  these  parties.  This  is  manifest  in 
thisy  that  counsel  of  defendant  admitted  on  the  record,  that  the  ti- 
tle to  the  lands  was  in  Green,  in  this,  that  the  evidence  before  the 
arbitrators  was  confined  to  the  mere  strip,  and  in  this,  that  the 
statements  of  the  arbitrators  have  reference  to  that  only.  Tho 
case,  therefore,  falls  within  the  limitations  of  the  rule. 
Let  the  judgment  below  be  affirmed. 
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No.  3-— Thb  Mayok,   &c.  Savannah,  plaintiffs  in  error,    rr^        i»i  *i*' 
Charles  Hartridoe,  defendant.  ^  2m| 

[1^]  Taxation,  in  reference  to  the  sulject  matter,  is  divided  by  writen  on 
political  economy,  as  well  as  the  tax  laws  of  all  governments,  into  three 
classes— capitation,  property  and  income ;  and  where  one  or  more  is  treat* 
ed  of  or  acted  upon,  the  otb«r  is  never  intended. 

[2.1  The  history  of  the  legislation  of  the  State,  in  referenca  to  a  partic«]ar 
aabject  matter  of  taxation,  may  be  referred  to,  as  tending  to  aid  in  thecon- 
stroction  to  be  given  to  the  Statute ;  and  where  the  State  has  never  taxed 
income,  the  power  to  do  so  in  a  corporation,  most  appear  by  express  word9 
or  miavoidahle  implication. 

[3.]  A  charter,  authorizing  a  mimicipal  corporation  to  tax  real  and  personal 
estate,  does  not,  necessarily,  confer  the  right  to  tax  tnetmr. 

[4.3  In  the  constmotion  of  Statutes  made  in  fiiror  of  corporatioDs  or  paxtfoo* 
lar  pevaons,  and  in  derogatimi  of  oommbn  right,  care  should  be  taken  not 
to  extend  them  beyond  their  direct  terms  or  their  dear  inpoit. 

[5.]  Statutes  which  impose  restrictions  upon  trade,  4)r  oonunon  eccupatiotttr 
must  be  construed  strictly. 

[6.]  Statutes  levying  taxes  should  be  constmet]  most  strongly  against  the 
Government  and  in  favor  of  the  citizen. 


Digitized  by  VjOOQIC 


S4  SUPREME  COTTRT  OF  GEORGIA, 

The  Mayor,  &c.  Savannah  v«.  Hartridge. 

[7.]  Revenue  Statutes  are,  in  no  juat  sense,  remedial  laws,  and  are  not,  there- 
fore, to  be  liberally  construed. 

[8.]  In  laws  imposing  taxes,  if  there  be  a  real  doubt  whether  the  inten- 
tion of  the  Act  was  to  levy  the  tax,  that  doubt  should  absolve  the  tax-payer. 

[9.]  Betrospoctive  Statutes  are  forbidden  by  the  first  principles  of  justice. 

Certiorari,  in  Chatham  Superior  Court.  Decided  by  Judge 
Fleming,  June,  1849. 

By  an  ordinance  of  the  Mayor  and  Council  of  Savannah,  pass- 
ed 11th  November,  1842,  a  tax  was  imposed  as  follows :  "  Upon 
all  gross  income  derived  from  commissions  (whether  ordinary  or 
guaranty  commissions)  charged  on  purchases  or  sales  of  any  ar- 
ticles whatever,  on  procuring  or  collecting  freights,  on  receiving 
or  forwarding  goods,  on  all  money  negotiations,  on  the  purchase 
or  sale  of  stocks,  or  other  evidences  of  debt,  on  commissions  re- 
ceived as  executor  or  executrix,  or  administrator  or  administra- 
trix, and  also  upon  the  profits  or  income  arising  from  the  pursuit 
of  any  faculty,  profession  or  calling,  (the  clergy  and  schoolmas- 
ters excepted)  there  shall  be  paid  a  tax  of  two  and  a  half  per 
cent,  on  the  gross  amount  of  said  bill.*' 

Under  this  ordinance,  Charles  Hartridge  returned  for  •«  com- 
missions on  purchases,  &c.  $11,248 ;"  and  having  failed  to  pay  the 
tax,  execution  issued.  Hartridge  filed  an  affidavit  of  illegality, 
on  the  ground  that  the  ordinance  was  unauthorized  by  any  of  the 
Acts  granting  power  to  tax  to  the  Council. 

These  Acts  areas  follows:  The  Act  of  1787  granted  power 
**  to  lay  and  assess  one  or  more  rate  or  rates,  assessment  or  assess- 
ments, upon  all  and  every  person  or  persons,  whodo  or  shall  inhabit, 
hold,  use  or  occupy,  possess  or  enjoy  any  lot,  ground,  houses  or 
place,  building,  tenement  or  heriditament,  in  any  square,  street  or 
place,  within  the  limits  oT  the  Town  of  Savannah,"  Sec.  The  Act 
of  1805  grants  power  "  to  assess  and  levy  an  annual  tax  on  all 
persons  and  properly  within  the  said  City,  liable  to  pay  tax  by 
the  general  tax  laws."  The  Act  of  1825,  by  the  seventh  section, 
grants  pow€r  ta raise  money  "by  a  poll  tax,  or  by  tax  and  as- 
sessnient,  upon  all  real  and  personal  estate  within  the  limits  of 
the  City."  By  the  fifteenth  section,  the  Council  are  authorized 
to  "  tax  pedlers  within  the  jurisdictional  limite  of  the  corporation 
of  Savannah,  and  to  tax  all  and  every  person  or  persons  vending 
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any  goods,  wares  or  merchandize  in  the  City  of  SaTannah  or 
bamlecs  thereoE** 

The  Bfayor  and  Aldennen,  in  Counci),  otermled  the  affidavit 
of  iDegalky,  and  Hartridge  carried  the  case  before  the  Superior 
Ooortyhy  ceriiararL  On  bearing  the  cerHorarh  die  same  was  sus- 
tained by  the  Court,  and  the  decision  of  tbe  Coimcfl  reyocsed. 

This  decision  is  alleged  as  error. 

S.  CoHBK,  for  plaintiff  in  eacrar» 

The  Acts  <^  tbe  Legialatare,  yim :  tbe  Act  <^  tbe  lOdi  Fdam- 
ary,  1787,  and  tbe  Act  of  2d  December,  1805,  and  tbe  Act  <if  24& 
December,  1825,  give  to  tbe  corporation  tbe  right  to  enforce  tbe 
tax  in  question.  Marhwryif  Craw/hrd,12h  C^yton^  24^  Dam-' 
JOM,  464» 

Defendant  is  a  &ctor  and  vendor  of  goods,  wares  and  mei^ 
ebandize,  and  tberefore  liable  to  tbe  tax.  CZayiaih  ^226»  229. 
Dawtoth  420.  BotchJoM,  131,  132.  And  diat  this  is  not  a  poll 
tax.     16  FeUn,  435, 446. 

Ltcome  is  properiy  classed  under  the  word  property,  and  is^ 
tberefore,  a  subject  of  taxation.  2  ElackMUme^  103, 17.  LimniMg 
V9.  C%  anmcUof  CfusTUtUm,  1  McCord,  345, 340.  Bamki^tke 
Suueof  QeatgiavM.  This  Mayor  and  AIdermahI>fuUey^lZO,lZh 
137.  Portland  Bani  vs.  Apthorp,  12  MaM.  252,  6,  7.  16  Peter9, 
435,445,446.    3  JlfcG^i2,  374,  5,  6. 

Tbe  cbarter  of  die  City  of  CbarlestDn  aatborises  tbe  Ci^ 
Council  **  to  make  assessments  on  tbe  inbalntants  of  Charleston, 
or  those  wbo  bold  taxable  property  within  tbe  same,*'  and  it  bas 
been  decided  Ibat  tbis  grant  of  power  giyes  ^fiiU  power  to  tax 
an  subjects  of  taxation.  1  NoU  4-  MeCord,  527,  28,  30.  1  M> 
Cord,  245,  7,  8,  9.  4  WJUaton,  429.  16  PeUrM,  435,  445.  3 
McCktrdf  374,  5, 6. 

And,  foially,  the  Legislature,  at  its  late  sesnon,  bas  given  a  le> 
gislatire  interpretation  to  tbe  Tarious  Acts  of  1787,  1805,  1825, 
cotifirmatory  of  tbe  power,  and  our  own  Supreme  Court  is  liberal 
in  its  construction  of  City  charters.    6  JGc^jr,  546,  561,  66,  67. 

Vtjao  (repnMenting  McAllxstbr)  and  Law,  for  defendants, 
cited: 

▼OL.  TIB.     4 
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2  8peen,  789  to  735.  i  £fZ2,  iVl  Y.  83,  i.  i  P«rm,  168.  1 
HdUud,  352.  1  B/od^  336.  1  McLeam,  41.  16  P€ier«,  447. 
12  Moms.  252.  17  B.  461.  ili|^.  4*  jlmet,  373.  Dudley,  Go. 
132.  1  Albi&rtiZ^am  413.  6  Jo;b».  93.  I  HUTm  8.  C.  Rep.  ^.  1 
ik2ca7ra,346.  3  jOfc  Cbri^  374.  lNoUlfMcC.521,S.  Siaimta 
ai  iM-ge  of  S.  a  pp.  366,  414,  487,  497,  529,  628.  2  BaOey, 
671.    Frederickvi^TheCHiy  Coimea,6Gu.IUp,5ei.    123ijtu9. 


By  the  CJMr^d^-LuHPKiN,  J.  dlsUyeringthe  opinion. 

Thu  writ  of  error  is  brought  to  test  the  Talidity  of  an  ord- 
nance of  the  corporation  of  Sayannah,  laying  a  tax  upon  income  ; 
and  the  single  question  I  propose  to  discuss  is.  Have  the  M&jor 
and  Aldermen  of  that  City  the  power,  under  their  charter,  to 
impose  this  tax  ? 

It  will  not  be  disputed  that  income  is  a  legitimate  subject  of  tax- 
ation. The  State  of  Georgia,  in  the  exercise  of  its  law-making 
power,  may  assess  sucE  a  tax,  and  may  delegate  the  aiith<Hity  to 
db  so  to  a  municipal  corporation.  The  only  inqpiry  here  is^Has 
the  right  been  conferred  in  the  present  instance  ?  Now,,  the  bur- 
den is  upon  the  corporation  to  show  the  grantr  by  express  words, 
or  necessary  implication*  For,  otherwise,^  it  cannot  be  justified 
in  the  exercise  of  this  high  prerogatiye  of  seveveignt  j,  o£  taxing 
priVaC^  property  without  the  sonsent  of  the  owner.. 

We  will  proceed^  then,,  to  examine,- in  their  chronological  <»- 
der,  the  several  Acts  of  the  Legislature,  passed  in  reference  to 
this  subject,  to  ascertain  what  taxing  power  has  been  bestowed  by 
the  Legislature  upon  this  corporation.  There  are  four  Statutes 
upon  this  subject;  the  first,  the  Act  of  1787,  {Mar.  Sf  Orawfifrdf 
121;)  the  second,  the  Act  of  1805,  {Clayton^  243 ;)  the  third,  the 
Cons<^dation  Act  of  1825,  {Daw$on,  464 ;)  and  the  fourth,  the 
Act  of  1838,  {Pan^hlet  Laws,  p.  $4.)  It  b  conceded.that  these 
Acts  are  all  in  force ;  and,  consequently,  if  the  power  is  in  either 
of  them,  it  may  be  rightfully  exercised  by  the  Mayor  and  Alder- 
men. 

The  4th  section  of  the  Act  of  1787  provides,  **  that  it  shall  and 
may  be  lawful  for  the  said  Wardens^or  a  majority  of  them,  year- 
ly and  every  year,  and  oflener,  if  occasion  may  require,  to  make* 
la;  and  assess  one  or  nK>re  rate  or  rates^.  assessinmt  or 
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menta,  upon  aH  and  every  person  or  persons,  who  do  or  shall  in- 
habit, hold,  use  or  occupy,  possess  or  enjoy  any  lot,  ground* 
houses  or  place,  building,  tenement  or  hereditament,  in  any  squa^ 
street  or  place,  within  the  limits  of  the  Town  of  Savannah,  or 
hamlets  thereof,  for  raising  such  sum  or  sums  of  money  as  die ' 
said  Wardens,  or  a  majority  of  them,  shall,  in  their  discretion, 
judge  necessary  for  and  towards  carrying  this  Act  into  execu- 
tion." 

The  construction  of  this  Act  came  directly  before  the  Conven- 
tion of  Judges,  in  the  case  of  die  Bank  of  the  State  of  Georgia 
V9,  The  Mayor  and  Aldermen  of  the  City  of  Savannah,  in  1832, 
(Diidley,  136;)  and  that  able  Bench  there  held,  that  the  Act  of 
1787,  **  authorized  a  tax  (ndy  upon  Sots  of  ground  or  buildings 
within  the  City«  or  upon  persons,  in  respect  to  this  species  of  pro- 
perty^ by  reason  of  their  owning,  occupjfing  or  inhabid^^  the 
same."  This  interpretadon  we  believe  to  be  correct;  and  the 
procurement  of  the  passage  of  die  subsequent  Acts  of  1805, 
authorizing  a  tax  upon  ^  all  persons  and  property,"  and  of  1835, 
to  tax  **'  aH  real  and  personal  estate,"  is  conclusive  that  die  corpo- 
radon  itself  put  this  restricdve  meaning  upon  its  own  powers  un- 
der the  previous  charter.  We  conclude,  then,  that  the  power  to 
tax  tncome  is  notfound  in  diis  Act 

The  Ist  secdon  of  the  next  Act,  of  1805,  authorizes  the  Mayor 
and  Aldermen  to  raise  and  establish  a  regular  watch,  and  fi>r  the 
purposes  of  paying  and  maintaimng  the  same,  die  second  secdon 
declares  that  they  may  *^  assess  and  levy  an  annudtax  on  aH  per- 
sons and  property  witUn  the  said  City,  liable  to  pay  tax,  by  the 
general  tax  law."  Here  it  is  admitted,  power  is  conferred  to  tax 
aH  persons  and  property  ;  but  die  power  to  tax  property ^  is  ex- 
pressly limited  to  mch  property  z&  was  Hable  to  pay  tax,  by  the 
general  tax  laws  of  the  State.  But  i$^come  was  not  liable  to  pay 
tax,  by  the  general  tax  laws  of  the  State,  In  1805 ;  nor,  indeed,  at 
any  other  time.  Therefbre,  the  power  to  tax  inoomef  was  not  in- 
cluded in  this  grant. 

The  7di  secdon  of  the  Act  <^  1825,  authorizes  die  Mayor  and 
Aldermen,  for  certain  purposes  therein  enumerated,  to  raise  any 
sum  or  sums  of  money,  '^  by  a  poll  tax,  or  by  tas:  and  assess- 
ment, upon  all  real  and  penonal  estate,  within  die  corporate  lim^> 
its  of  the  City."     Does  this  power  to  tax  property,  generally^ 


Digitized  by  VjOOQIC 


M  SUPREME  COURT  OF  GEORGIA. 

The  Mayor,  &c.  Saraniuih  ««.  Hartridge. 

here  depominated  real  and  penoilBl  estate,  confer  tbe  rtglit  to 
tax  iiccMft 

[1.]  Tbe  subject  of  taxatioa  bas  been,  very  properly,  diridsd 
into  tbree  dassee^-capitation,  property  and  uicome ;  and  tbis 
disfincrion  ^  recognized,  not  only  by  all  writers  on  poUtical 
econonogr,  but  in  tbe  generi^  tax  laws  of  all  GoTemments}  and 
vben  one  or  more  is  mentioned  or  treated  of,  tbe  otber  is  ney« 
er  intended.  And  tbe  point  to  be  decided  b^  not  wbetber  tn- 
0mu  may  B0t»  possibly,  be  comprebended  under  tbe  general  name 
of  property,  but  wbetber  suob  is  its  meaning,  and  sucb  was 
tbe  design  of  tbe  Legislature,  in  tbis  Act? 

[2.}  I  am  aware  tbat  it  bas  been  beld  in  Soutb  Cardii^  tbat 
Ibe  City  Council  of  Gbarleston,  und^  tbeir  cbarter,  to  make 
assessments  on  tbeinbabitants  of  Cbarleston,  or  tbose  wbo  bold 
iaxablt  jtrqperty  wilhin  tbe  same,  baye  autbcuity  to  tax  income'^ 
aad  Tory  properly ;  for  income  is  taxtohU  property  by  tbe  gener- 
al tax  laws  of  tbat  State-^^^and  bad  been,  if  we  nustake  not,  fronp^ 
tbe  first  Act  upon  tbe  snlgect,  in  1777,  down  to  1783,  tbe  year 
wben  tbe  cbarter  to  tbe  City  of  Cbarleston  was  passed.  But,  in 
Georgia,  notwitbstanding  tbe  mind  of  tbe  Legislature  bas  be^u 
at  each  sncoessiTe  session^  intensely  occupied  witb  tbis  moet  ex^ 
citing  and  engrossing  topic,  to-wit,  tbo  best  mode  of  raising  taxes  i 
still,  up  to  tbe  yea,r  1895,  and  eyenta  tbe  present  period^  tbe 
State  baa  ney^  adopted  tbe  policy  of  gatberbg  taxes  from  pur* 
suits  and  employments.  And  if  sbe  bas  not  seen  fit  to  tax  tbe 
commissions  of  executors  and  administrators,  in  any  otber  part 
of  ourwidely  extended  limits,  wby  sbouldsbe  delegate  tbis  power, 
to  be  exercised  oyer  tbis  dass  of  citixens^  in  tbe  Ci^  of  Sayan- 
nabt  I  can  readily  conceiye,  tbat  tbere  may  be  local  subjectsef 
taxation,  wbipb  would  not  apply  to  any  otber  place  or  section,  or 
any  otber  portion  of  our  p^ople  \  but  tbis  is  not  true  of  callings, 
common  to  all ;  and  to  warrant  sucb  a  suppowtion,  tbe  power 
tbus  claimed  sbould  most  nuuaifestly  appear  to  baye  been  delega- 
ted. Notbing  abort  of  express  words  or  unayoidable  inference* 
win  anawi^  die  purpose.  Tbe  bistory  of  tbe  legislaticm  in  tbe 
States  in  refei^npe  to  tbe  subject  matter  of  a  particular  Statute, 
may  be  referred  to,  as  tending  to  aid  in  tbe  constructiou  to  be 
giyen  to  tbe  Statute.    Henrj  9$.  TUMm,  17  VemU.  R.  479. 

[3.]  But  wben  we  scrutinize  closely  otber  portiona  of  tjus  Act» 
we  aro  fully  persuaded,  tbat  tbe  Legislature  did  not  intend  to  in- 
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elude  income,  under  the  grant  to  tax  *'real  and  personal. estate/' 
By  subsequent  sections  of  the  Act  of  1S25,  the  regulation  of 
tayems  and  granting  licenses,  taxing' vendue  masters  and  peddlers, 
and  persons  vending  goods,  wares  and  merchandize,  in  the  City, 
are  powers  specifically  conferred.  But  this  would  have  been  on* 
necessary,  if^  under  the  general  grant  to  tax  all' real  aad  persond 
estate  in  the  previous  section,  the  corporation  had  the  power  to 
tax  1^  private  business.  *'  We  apprehend  it  cannot  be  prelend« 
ed,^  say  the  Convention  of  Judges,  in  the  case  already  cited* 
**  that  under  a  general  power  to  tax  real  and  personal  estate,  the 
City  acquired  a  right  to  tax  offices,,  profiassions  and  employments 
of  every  description ;  and  it  was  not  the  legislativii  understand- 
ing, aais  manifested  from  the  ^>ecial  authority  given  in  the  sraM 
Act,  to  tax  particular  occupations.  The  distinction  is  dear  and 
sound  between  what  may  be  properly  and  strictly  considered 
property,  and  rights  and  interests  which  are  only  the  sources  of 
emoluments  and  profits,  and  from  which  property  may  bederivedJ* 
Dudley,  137,  ld& 

Again*  There  is  a  locality  given  to  the  real  and  personal  estate 
to  be  taxed*  It  must  be  within  the  corporate  limits  of  the  City— • 
that  is,  visible  posMetnom ;  and  by  the  repetition  of  tiie  saoM 
terms^in  the  very  next  section,  a  key  is  fiimished  to  the  under* 
standing  of  the  Legishiture,  in  the  use  of  die  words, ''  real  and 
personal  estate."  In  construing  Statutes,  Courts  wiH  look  to  tha 
language  of  the  whole  Act,  and  take  it  for  granted,  that  thesamia 
expressions  import  the  same  sense,  whenever  they  occur  m  th^ 
same  Act,  unless  there  be  something  whidi  requires  them  to  be 
used  in  a  different  meaning.  Now,  in  the  very  next  section  (8th) 
power  is  given  to  the  City  of  Savannah,  and  Uie  hamle^  thereof, 
'^  to  purchase  any  real  ox  penomal  eetaUt  fofc  the  use  and  benefit  of 
the  corporation.''  Here,  undoubtedly,  imcome  was  not  intended 
to  be  included  in  the  expression!,  real  and  personal  estate;  ban)G«« 
we  infer,  that  it  was  not  in  the  mind  of  the  lavr-makei^  when  the 
same  phraseology  was  employed  in  thepxaoeding  sectioc^  T»« 
king  the  two  sections  togetfaer,  we  cannot  resist  the  belief  thit 
it  W8«  the  design  of  the  Legislature  to  authorize  %  tai^  mM^ 
ly  on  real  and  personal  property,  which  was  visiMei  »whi^  was 
located  within  theQity— and  which,  too»  was  the  sid^ect  vmrnx  of 
sale  and  transfer.  Such  are  the  words,  in  their  ordinary  sense* 
and  such  d»e  ifuxjt  of  the  AcU 
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[4.]  Thia  may  be  thoogfat  a  cloae  coDBtnietion  of  the  charter ; 
bot  when  we  recollect  that,  in  the  constmction  of  Statutes  made 
in  favor  of  corporations  or  particular  persons,  and  in  derogation 
of  common  right,  care  should  be  taken  not  to  extend  them  beyond 
their  express  words,  or  their  clear  import:  i  Mtui.  Rep.  145.  lb. 
473.  t  Cawtth  42. 

[5.]  And  that  Statutes  which  impose  restrictions  upon  trade  or 
common  occupations,  and  which  leyy  an  excise  or  tax  upon 
them,  must  be  construed  strictly :  9  Pidt.  414. 

[6.]  And  that  Statutes,  levying  duties  or  taxes  upon  subjects 
or  citizens,  are  to  be  construed  most  strongly  against  the  G^ovem• 
ment,  and  io  &vor  of  their  jsulgects  or  citiz^is ;  and  Uieir  pro- 
visions are  not  to  be  extended,  by  implication,  beyond  the  dear 
import  of  the  language  used :  3  Btoty,  369. 

[7.]  And  that  revenue  laws  are  neither  remedial  Statutes  nor 
laws  founded  upon  any  permanent  public  policy,  and  are  not» 
therefore,  to  be  literally  construed  : 

[8.]  And  hence,  whenever  there  is  a  just  doubt,  that  doubt 
clhould  absolve  the  tax-payer  from  his  burden :  lb. 

We  will  hold  that  the  Legislature  intended  nothing  beyond 
what  their  language,  in  its  fair  and  usual  noeaning,  will  indicate; 
and,  if  the  terms  of  their  enactment  have  not  embraced  the  ob« 
ject  contended  for,  the  power  is  with  them,  by  additional  Act  or 
Acts,  to  extend  them.  The  construction  which  would  confound 
mc&tme  with  property  in  a  tax  law,  is  quite  too  refined  and  subUe, 
when  designed  to  operate  upon  the  public  at  large,  and  where 
they  are  supposed  to  be  used  in  the  senses  belonging  to  die  pop- 
ular language  of  common  lifo  and  every«day  business.* 

In  construing  these  several  Statutes,  we  have  confined  our  ex- 
amination to  the  Mubfect  matter  only.  But  we  must  not  overlook 
iStkbobjecte  for  which  the  taxing  power  is  conferred;  for,  while 
4he  Legislature  may  have  been  willing  to  grant  the  right  to  tax, 
for  one  purpose,  it  may  have  refused  to  bestow  it  for  another  and 
different  object.  Hence,  wefind  that  each  of  the  three  Acts  which 
we  have  had  under  consideration,  are  limited  as  to  the.objects  for 
which  the  tax  authorized  to  be  levied  was  to  be  imposed.  The 
Act  of  1787  empowered  the  assessment  of  tibe  taxes  therein  sp^ 
cified,  ^  to  carry  into  effect  such  regulations  as  might  be  condu- 
eive  to  the  good  order  and  government  of  the  Town  of  Savannah^ 
And  the  bamleto  thereofl"    The  Act  of  1805,  was  ^  to  assessaiid 
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lerj  a  tax  for  the  pnrpoee  of  establishiijg  a  regular  watch  in  the 
Cil^'  of  Savannah;  and  the  Act  of  1825  was  to  raise  money 
lor  the  use  of  the  City,  **  in  all  matters  of  internal  police,  and 
general  safety,  as  respects  health,  fires,  City  guard,  salaries  of  o^ 
ficers,  and  any  other  exigencies  unud  to  kicorporated  Cities.** 

Now,  it  is  disclosed  to  thb  Court,  in  ^  record  before  us,  that 
one  of  die  main  purposes  of  thi»  incoiae  tax,  was  to  meet  the 
heary  liabilities  of  the  City,  on  account  of  ite  subscription  to  the 
stock  of  the  Central  Rail  Road.  This  is  distinctly  set  forth  in  the 
ordinance  of  January,  1842,  of  which  the  ordinance  of  KoTom- 
ber  of  the  same  year,  and  a  portion  of  which  is  transcribed  in 
the  bin  of  MieeptioQS,  is  amendatory.  The  presiding  Judge 
certifies  that  he  pronounced  his  judgment  in  ^ew  of  all  the  tax 
ordinances  passed  by  the  corporation.  Concede,  then,  that  the 
power  had  beoi  giYon  to  the  Blayor  and  Aldermen  to  impose  an 
income  tax  for  any  or  all  of  the  various  objects  enumerated  in  the 
Acts  of  1787,  1805  and  1825.  Admitting,  in  other  words,  that 
the  power  was  del^^ated  over  the  tubject  matter  of  this  tax,  still 
it  would  not  be  allowable  to  tax  income,  to  meet  the  liability  of 
the  City  for  its  subscription  to  the  stock  of  the  Central  Rail 
Road ;  there  being  neither  a  specific  nor  general  grant,  ki  any  of 
these  Acts,  to  that  effect. 

In  1838,  however,  the  Legblature  conferred  on  the  corpora- 
tion, authority  to  obtain  money  on  loan,  **  on  the  faith  and  credit 
ef  the  City,  for  the  purpose  of  contributing  to  works  of  internal 
improrement."  What  does  this  grant  imply  t  Not  only  the 
right  to  ple^^  the  property  of  the  City,  but  to  tesOtt  to  all  die 
legitimate  means  of  taxation  bestowed  by  their  charter,  to  main- 
tain and  redeem  this  '*foith  and  credit.'^  StiQ,  the  right  to  tax 
income,  even  for  this  purpose,  has  not,  as  we  have  attempted  to 
Aow»  been  delegated,  however  necessary  and  proper  it  may  ap- 
pear  to  be  to  the  City  Authorities,  to  meet  their  engagements. 

[9.]  I  have  not  deemed  it  necessary  to  consider  the  Act  of  die 
present  session  of  the  General  Assembly,  (1849,)  explanatory  of 
their  previous  legisladon  upon  this  subject,  and  which  has  been 
read,  though  not  seriously  relied  on,  by  counsel  in  their  argument 
for  the  plaintiffs  in  error.  For,  while  we  are  among  the  last 
persons  who  would  be  indined  to  impair  die  legislative  power 
of  the  State,  one  of  the  most  usefol,  as  well  as  honorable,  in  all 
OovemoentB,  and  womld  be  among  the  foremost  to  support  and 
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eomcme  favorably  all  ita  Acta  not  prohibited  b j  paramount  au- 
thonty,  jet  Jaw^  from  ita  very  nature,  must  be  confined  to  Hi^ 
9equ€fU  occarrencea— a  nUe  iovfiUure  oeues.  It  cttinot  look 
back,  therefore,  npon  intereaia  already  settled,  or  events  which 
have  already  transpired.  By  Mr.  Justice  Woodbury^  in  MerrUl 
m.  Skirbume,  1  New  Hojmp.  R.  199.  See  also,  7  Jokns.  JR.  495. 
1  Bay,  107.  Baoom.  Statute^  6.  7  Ma$9.  R,  385.  In  this  State, 
as  well  as  in  all  republics,  it  is  not  the  LegislatMre,h<)/wever  trans- 
cendaat  its  powers,  who  are  supreme— but  the  peopie^^vod  to 
anppoae  that  they  may  violate  the  fundamental  law,  is,  as  has 
been  moat  eloquently  expressed,  '*to  affirm  that  the  deputy  is 
greater  than  his  prindpal ;  that  the  servant  is  above  his  master; 
that  the  representatives  of  the  people  are  superior  to  the  people 
diems^ves ;  that  men  acting  by  virtue  of  ddegated  power  may 
do,  not  only  what  their  powers  do  not  authorize,  but  \diat  they 
forbid."  The  law  is  made  by  the  Legiilaiure,  but  applied  by  the 
Courts.  The  law  prescribes  a  new  rule  for  new  controversies, 
but  never  interferes  with  the  past  or  the  present,  because  no 
rule  of  conduet  can,  with  consistency,  operate  upon  what  occur- 
red before  the  rule  itself  was  promulgated,  lb. 
Let  the  judgment  below  stand  affirmed. 


Ko.4^-^MosBa  Cum»T  and  others,  plaintifib  in  error,  et.  Robbk* 
S.  PiLBB,  defendant  in  error. 

[1.]  The  dMNMor  JadgDMote  of  a  Ooart  of  Bqoi^  ara  embtaded  witya 
tfieDonnaot  JodgmeatActof  1833. 

Motion,  in  Glynn  Supmor  Court.  Decided  by  Judge  Fumc- 
tNo,  Aprii  Tenn»  1849. 

This  was  a  motion  to  sue  out  a  JL/a.  under  the  Idth  Hqaky 
Rule  of  the  Superior  Courts,  uttucf^ro  teMc,  on  a  decree  roodered 
4th  December,  1838.    The  motion  was  resisted  on  dM  gi^osd^ 
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tbtt  the  deoree  was  &t  a  specific  sum  ot  mofieyf  ancl  was  dar» 
nuuU  under  the  Act  of  182d«  The  Gocnt  f  efiowed  the  f&dd(^i  afid 
error  is  assigind  thezoon. 

W.  ki  W.  F.  liA^Wi  ka^  piainiifBi  in  ertoi'. 

Baetow  &  DvLToif ^  for  Aefetidttibt 

By  tke  Court, — ^Warner,  J.  delivering  the  opinion. 

[1.]  The  only  questkm  presented  by  the  record  in  this  case  is^ 
Whether  a  decree  of  a  Court  of  Equity  for  a  specific  sum  of  mo* 
ney  is  embraced  within  the  Dormant  Judgment  Act  of  1823* 

The  argument«for  the  plaintifib  in  error  is,  that  only  Common 
Law  judgments,  fboiEided  on  the  Terdietof  a  Jury,  as  specified  in 
the  Judiciary  Act  of  179^,  are  embraced  witiiin  the  ttue  intent 
and  meaning  of  the  Act  of  1823. 

The  Act  of  1833  is  m  Act  to  amend  ^e  dd  section  of  an  Act^ 
passed  19th  December,  1822,  entitled  an  Act  to  amend  the  26th 
secdon  of  the  Judiciary  Act,  passed  the  16th  day  of  December, 
1799 ;  and,  aUo,  to  prevent -a  /ra%Aide9U  e^fforcement  of  donriant 
jmdgi^UM9.  A  decree  ui  the  judgment  or  sentence  of  a  Court  of 
Be(tihy.  Rflmer^e  Lats  Dietionarjf,  4S8.  2  MadddcWi  th.  Pn 
464. 

The  Act  of  11523  dbdares,  that  "  All  judgments  that^have  been 
obtidned  since  the  19th  day  of  December,  1822,  and  oU  judg- 
menie  tkat  may  be  hereafter  renderedr  in  any  ef  the  Courts  m  this 
State,  on  which  no  execution  shall  be  sued  out,  &c.  within  seven 
years  from  the  date  of  the  judgment,  shall  be  void  and  of  no  ef- 
fect;*' Prmeey  45a  The  Act  not  only  purports  to  b6  an  Act  to 
amend  the  26th  sectioh  of  tlie  Jndfdary  Act  of  1799;  but  also  to 
prevent  a  Jraudmlent  enforcememt  of  dormant  judgments.  Besides, 
the  words  of  the  Act  are  very  broad  and  compt^hensrre,  embrac- 
iag  off  jmdgmenUTBudBreA  in  any  of  the  Courts  of  this  State. 
According  to  our  practice,  the  decree  is  rendered  by  the  vetdicC 
Gif  a  Jury,  and  is  nothing  but  die  jtidgment  or  sentence  of  the 
Coutt,  and  WB  >are  ndt  aware  of  any  Statute  that  gives  to  the  de- 
evee-or  judgment  of  a  Court  of  Equity,  in  this  State,  a  lien  on  the 
property  oT  the  defendant,  but  ihe  Act  of  1799.  Judgments  ren* 
ifMthr  JoatiueB^  eoow;  vbnot  g^intertBly  IbwMd^oif  th«  yef^ 
Tot.  mt  5 


Digitized  by  VjOOQIC 


S4 SUPREME  COURT  OF  GEORqtA. 

WiDiama  v».  Mclntyre. 

diet  of  a  Jury,  yet  soch  judgmeuts  have  always  been  held  to  be 
embraced  within  the  Donnant  Judgment  Act. 

We  think  the  decree  mentioned  in  the  record,  being  for  a  spe- 
cific sum  of  money,  is,  in  contemplation  of  the  Act  of  1823,  a 
judgment,  and  is  not  only  embraced  within  the  ^Dordi  of  that  Act, 
but  is  also  within  the  mischief  which  that  Act  intended  to  remedy. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


No.  5. — Maroabet  Williams,  plaintiff  in  error,  tv.  Roaskt  Mo* 
Inttrs,  adm'r,  &c.  of  John  Wagner,  deceased. 

[1.]  A  testator  beqiMathed  as  follows :  "  I  fiulher  will  that  one  hun^bred  dol- 
lars per  annum  be  paid  out  of  the  profits  of  said  bakery  to  B.  Moore,  of  the 
City  of  New  York,  for  the  use  of  my  mother,  Mrs.  Elizabeth  Wagner;  and, 
also,  the  Wte  turn  of  one  hundred  dolkn-t,  out  of  ioid  profits,  to  my  tister,  Mr$, 
Margaret  WtUiams,  together  with  eighty  dollars,  lent  by  her  to' me  in  New 
York,  with  interest  from  date:**  Hdd,  that  the  bequest  to  Mrs.  WiUiams 
gives  her  a  specific  som  of  one  hondred  dollars,  and  not  an  annuity  of  one 
hundred  dollars. 

[2.]  The  Judge  of  the  Su^rior  Court  in  Georgia,  sitting  as  a  Chancellor,  hat 
the  power,  exclusively,  to  administer  the  Law.  It  is  the  province  of  the 
Jury  to  find  the  facts,  and  render  a  decree  upon  the  trial  on  the  merits,  and 
in  that  point  of  view  only,  may  they  be  considered  in  the  light  of  Chan- 
cellors. 

In  Equity,  in  Chatham  Superior  Court.  Decision  on  demurrer, 
by  Judge  Fleming,  at  Chambers,  July,  1849. 

The  bill  of  Margaret  Williams  alleged,  that  in  1841,  John  Wag- 
ner made  his  last  will  and  testament,  which,  among  other  things, 
contained  the  following  item : 

<'  Item  1st.  It  is  my  will  and  desire,  that  my  beloved  wife  and 
son,  my  sister,  Mrs.  Margaret  WilUaoos,  and  het  daughter,  Mary 
Williams,  should  reside  in  the  dwelling  in  which  I  now  reside,  at 
the  comer  of  Broughton  and  Jefferson^strs.  in  the  City  of  Sa- 
Tannafa,  and  keep  up  the  baking  bosineaa  as  long  as  it  caa.be 
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made  profitable,  so  as  to  pay  the  five  per  cent  discount  on  Aaron 
Sibley's  notes,  in  the  Banks  of  Sarannah,  drawn  by  me  and  in- 
dorsed by  Sibley.  I  farther  will,  that  one  hundred  dollars  per 
annum  be  paid  out  of  the  profits  of  said  bakery  to  B.  Moore,  of 
the  City  of  New  York,  for  the  use  of  my  mother,  Mrs.  Elizabeth 
Wagner,  and  also,  the  Hke  sum  of  one  hundred  dollars,  out  of 
said  profits,  to  my  Mster,  Mrs.  Margaret  Williams,  together  with 
eighty  dollars,  lent  by  her  to  me  in  New  York,  with  interest  from 
date;  and  in  case  my  wife  and  sister  should  disagree  and  wish  to 
Hve  separate,  then,  in  such  case,  I  giye  and  bequeath  to  my  said 
sister,  Margaret  Williams,  Garden  Lot  No.  4,  on  the  White  Bluff 
road,  together  with  all  the  stock  andimproyements  thereon^  to  her 
and  to  her  heirs  and  assigns,  forever." 

The  bill  fiuther  alleged,  that  after  the  death  of  Wagner,  the 
executor,  Fe]t#  paid  oyer  to  her  tmnuaUyt  one  hundred  dollars, 
as  bequeathed  in  the  wiU ;  that  in  1847,  Felt  procured  himself  to 
be  dismissed  from  the  office  of  executor,  and  letters  of  adminis- 
tration, ynth  the  will  annexed,  were  granted  Robert  Mclntyve* 
who  married  the  widow  of  Wagner.  The  bill  alleged  that  the 
baking  business  was  continued,  and  the  profits  were  ample  to  pay 
complainant  her  annuity,  hot  that  the  administrator  had  refr^ed 
to  do  so ;  denying  tiiat  the  will  gaye  her  an  annuity,  but  simply 
a  legacy.    The  prayer  of  the  bill  was  for  an  acoount,  &c. 

A  demurrer  was  filed  to  this  bill,  for  want  of  Equity,  and  afler 
argument  had  thereon,  the  Court  sustained  the  demurrer  and  dis- 
missed the  bilL 

To  this  decision  complainant  excepted,  and  alleged  error  on 
seyeral  grounds,  which  reduce  themselves  to  two— 

1st.  That  the  Court  erred  in  its  construction  of  the  yriU  of  John 
Wagner,  ia  holding  that  the  same  bequeathed  ta  complainant  a 
legacy  and  not  an  annuity. 

2d.  That  the  Court  erred  in  dismissing  the  bill,  and  in  deciding 
that,  upon  ^e  hearing,  the  complainant  would  not  be  allowed  to 
introduce  any  testimony,  but  the  wiH  itself;  the  complainant  con- 
tending, that  testimony  was  admissible  for  certain  purposes,  and, 
moreover,  that  under  our  system  of  jurisprudence,  the  law  and 
&cts  were  properly  to  be  adjudicated  by  the  Court  and  Jury,  and 
not  by  the  Judge  alone^ 

Basvow  and  Williaiw,  for  phinttf  inenror. 
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HABDitf  and  LAVTOKt  for  dttfimdMit 

By  ika  ChiMc<.— -Niamisv,  J.  delrreting  tke  opinioD. 

[I.]  Tlufi  biU,  in  this  caiSt  was  ^ed  to  iseooYec  an  aowiMjt  in 
arrear,  claimed  to  bave  been  bequeathad  to  the  ootnplatBaxt,  Mra. 
WiUiama»  by  John  Wagoec  It  exhibiu  thota  clauaea  mndas 
lAdck  the  compiaiiiaat  clais»»  to  be  as  foUowa : 

'^It  ifl  my  win  and  desire,  that  my  belored  wife  and  a^nkf  my 
aiater,  Margaret  Williams,  and  her  daoghter,  Iftary  WllHaoM, 
ahonld  reside  in  the  dweUingin  whkh  i  now  reside,  at  the  comer 
of  Broughton  and  Jefferson  streets,  in  the  City  of  Saraaaah,  and 
keep  up  the  baking  business  as  long  as  it  can  be  made  profitable, 
90  aa  to  pay  the  five  per  cent,  diaeount  on  Aaron  SiUey'a  nolea, 
ia  ^e  Banks  of  SaTannah*  drawn  by  me  and  indoraed  by -fliidey. 
X  farthor  mil,  that  one  bnndved  dollars  per  aamun  be  paid  out  «f 
^  pn^ls  of  said  bakery  to  B.  Moore,  of  the  City  of  New 
York,  for  Uie  use  of  my  mother^  Mrs.  Bliaaheth  Wagner,  and 
also,  tie  hkf  mtm  if  one  htmdrtd  doUarep  out  <f  said  ^prufisUt  to  m§ 
mt^r,  Mrs  Margaret  Wilkams^  tG^thes  with  $80,  km  hf 
her  to  me  in  New  York,  with  interest  from  dale;  and  in  oasftn^ 
wife  and  sister  should  diaagree  and  wish  toaepaarate»  dien,  in  that 
case^  I  giTO  and  baqoeetb  to  my  said  sister,  Margaret  Williams, 
Garden  Lot  No.  i,  on  the  WhUe  Bluff  road,  together  with  all  the 
stock  and  improyements  thereon,  to  her  and  ber  heirs  and  assigni^ 
iore«er." 

Upon  demutter*  4io  dmttheiUm  heUL  thnt  Mrs.  WiUiama  looh# 
under  the  will,  only  a  l^gs^  of  one  hundred  doQati^  and  the 
]^ainti(r  in  error  insists  that  this  holding  was  ensttSDna,  haoaaas, 
by  the  will,  she  is  entitledto  an  annuity  of  one  hundaod  deHars, 

ThefcrsttfcJBtgtobe  aecertamiad,  in  tim  conatruiedoa  of  a  wfltis, 
the  intention  erf*  the  testator.  In  the  languid  of  thn  bo^»,  that 
ia  the  pola^star.  The  intoaipon  is  mq^ecatiM  om the  Oonrts,  tnw 
less  it  is  in  oonfliitf  with  smae  establiahad  nde  of  law.  tf  it  is» 
Ae  law  is  more  impexioas  than  ikB  intentton,  aosd  the  lalier  wtt 
yield  to  tha  former.  The  law,  thovgh,  in  order  to  defhal  the  m* 
tention,  must  be  clearly  and  decidedly  in  oonfliet  widt  it  Tha 
Courts  will  studiously  giye  effect  to  the  intention,  unless  con- 
strained by  the  law^odfsragitd  it.    N^aun'aiylliBa^higliin 
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it0  obHgadoDS  upon  the  Courts  as  the  laws  of  the  land.  If  the 
iateotioD  could  prevail  against  tbe  law,  then  the  will  of  a  tastator 
would  make  or  repeal  the  law.  The  eflfect  would  he,  that  there 
would  he  no  law  to  regulate  Uie  transmission  of  property  hj  wilL 
The  intention  is  to  he  ascertained,  primarily,  from  the  will  ita^ 
That  is,  generally,  the  highest  and  beat  erideDee  of  it.  In  moat 
eaaea»  it  is  the  amly  endenoe.  The  testator  having  wriUm  his  witt^ 
the  writimg  is  tiiaexpoBent  of  his  intentions,  and  if  that  is  eloar 
if,  in  the  will  itself^  there  is  no  ambiguity— ^it  ia  solemnly  oUiga* 
tory  upon  die  Court,  and  it  caa  resort  no  where  else.  There  are 
cases  where  it  becomes  the  duty  of  the  Court  to  resort  to  the 
facts  and  eivenmstaneee  whidi  surrounded  the  testator  at  4ie  tima 
when  he  made  his  will— to  place  ilsrif  in  the  position  ai  the  testa 
tor,  and  read  the  will  in  the  light  which  that  position  sheds  upoa 
it.  In  such  a  base^  these  fads  and  cincuoostanees  mast  he  proven 
by  parol  evideaoa.  Where,  too»  tfas  inteatioiii  caimeft  be  dearly 
aaoertaiaed,  by  reaaon  of  any  patent  aahignity  as  to  the  ^aag  be^ 
foaathod,  or  the  penoa  who  diaU  take,  the  Ce«r|  will  hear  eia« 
dance  to  explain  sudi  ambiguity  as  to  the  thiag  or  peieoi^  There 
ia  BO  oocasioD  here  to  illustrate  these  positiona.  See,  TI^^^Tvia  oa 
Ae  Admiifim  4/  Esetrkmc  Mvidmc€  ttioidq^  ike  Jbd^rpr^^ 
wait,  11  te  14.  G%yu.  SHarjff  1  Jtf.  4-  iE.  M2.  Z^ee  et.  JMoa. 
im^lN.^M.  5S4«  Mal$tmm.  Jump$om,4  E^p^  IL  1$9.  Brmm 
m.  Tkamme,  16  Fuk.  400.    1  Gremff.  £•.  K^7«  288,  aeta. 


In  this  case,  we  see  no  amlnguity  of  any  kind,  Tbe  wiUaf  ife- 
self  ia  clearly,  coodwTely  deaDumatcatiTe  of  the  intea^en  of  the 
^saaaiar.  If  so,  the  Coart  below  did  right  net  to  held  ap  the 
bfll  ^  tfaeheariag.  It  washis  duty  to  deelare  the  law  appKcaUa 
ta  tka  will,  upoa  the  demorren  If  tbe  eanse  wei^  iq»eB  the 
hearing,  this  is  not  a  case  where  parol  ei^idmiQa  wioald  he  adB2l»« 
mhim,  Thmvaii'VOWt  the  OoMrt  would  ha  te^uiredta  ccasttue 
thia  wjll  aeeoadiag  to  its  tenaa  aod  pioviaioBe  aieae.  Thiacaaa 
daaa  not  £dl  widan  a^  aaa^pticQ  whiah  adania  parol  emfeaae^ 
hat» aa  hefcca siaied, ia tu  feielf  perfectly  unamlwgUQaa»  Timlk 
ia  ao»  I  piaoaed  4o  ihdw.  The  elauae^ef  Mr,  Wa^aer'a  wiK, 
which  contains  the  legacy  to  his  sister,  Mffs«  Wifliaais^  (the  ceaa« 
plaJnanty)  standing  by  itaal^  eaahe  made  te  give  %o  hav  aething 
^aamaf  onfthsadnaA  AoHaak    Jmiamjae* 
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Tious  and  immediately  preceding  clause,  he  gives  an  annuity  <^ 
one  bondred  dollars  to  his  mother,  and  then  proceeds  to  say^-^ 
**  And  also,  the  like  sum  of  one  hundred  dollars,  out  of  said  pro- 
fits, to  my  sister,  Mrs.  Margaret  Williams,  together  with  eighty 
dollars,  lent  by  her  to  me  in  New  York,  with  interest  from  date." 
Unaided  by  the  context,  this  text  gives  to  Mrs.  Williams  one  hun- 
dred dollars,  and  no  more.  There  is  not  a  word  in  it  which  is 
significant  of  an  annuity — of  an  intention  to  give  one  hundred 
dollars  per  oimMm.  It  cannot  be  made  to  convey  the  idea  of  ^per 
mmnum  allowance,  without  interpolating  those  words,  or  others  of 
equivalent  meaning.  That,  no  Court  will  do.  Nor  can  the  want 
of  them  be  supplied  by  parol  Widiout  saying  more,  I  may 
safely  affirm,  that  there  never  was  a  case  determined  by  a  Court 
of  any  authority,  where  the  interest  or  estate  bequeathed,  has 
been  enlarged,  by  parol,  from  a  specific  sum  to  an  annuity. 

To  paraphrase  this  clause,  it  means  thus  much:  <*  And  J  also 
wiU  a  nnUlar  sum,  th€U  u  to  say,  the  sum  of  one  hundred  dollais, 
out  of  the  said  profits,  to  my  sister,  Margaret  Williams."  But 
the  main  reliance  of  the  plaintiff  in  error,  through  hb  learned 
counsel,  is,  that  this  clause,  taken  in  connection  with  the  prece- 
dent bequest  of  an  annuity  to  Mrs.  Wagner,  upon  the  face  of  the 
will  itself,  gives,  also,  an  annuity  to  Mrs.  Williams ;  and,  farther, 
that  if  it  does  not  clearly  give  to  her  an  annuity,  yet  its  connec- 
tion with  the  precedent  clause  makes  it  ambiguous,  and,  there- 
fore, die  Court  ought  to  have  retained  the  bill  to  the  hearing,  that 
pro<^  of  the  circumstances  surrounding  the  testator  might  b# 
had  to  ^cidate  it. 

Now,  in  answer  to  these  proportions,  I  say,  first,  that  it  is  not 
neoessmry,  in  this  case,  to  resort  to  the  context  in  order  to  discover 
the  intention  of  the  testator.  The  two  rules  upon  ^is  subject, 
kdd  down  by  Mr.  Wigram,  and,  I  think,  sustained  by  adjudicat- 
ed cases,  are  as  follows : 

1.  A  testator  is  always  presumed  to  use  the  words  in  which  he 
expresses  himself,  according  to  their  strict  and  primary  accepta- 
tion, unless,  from  the  context  of  the  will,  it  appears  that  he  has 
used  them  in  a  different  sense ;  in  which  case,  the  sense  in  which 
he  dnis  a{^>ear8  to  have  used  them,  will  be  the  sense  in  whidi 
they  are  to  be  construed. 

S.  When  there  is  nothing  in  the  context  of  the  will,  from  m^icfa 
k  19  apparent  Aat  a  testator  has  used  the  words  in  which  he  liai 
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expressed  himself,  in  any  other  than  their  strict  and  primary 
sensei  and  where  his  words,  so  interpreted,  are  sensible  with  re- 
ference to  extrinsic  circumstances,  it  is  an  inflexible  rule  of  con- 
struction^ that  the  words  of  the  will  shaU  be  interpreted  in  their 
strict  and  primary  sense,  and  in  no  other,  although  they  may  be 
capable  of  some  popular  or  secondary  interpretation,  and  al- 
though the  most  conclusive  evidence  of  intention  to  use  them,  in 
such  popular  or  secondary  sense,  be  tendered.     Vbi,  Supra, 

The  strict  and  primary  sense  of  the  words  used  in  the  bequest 
to  Mrs.  Williams,  gives  her  one  hundred  dollars,  to  be  paid  out  of 
the  profits  of  the  bakery.  The  testator  is  presumed  to  have  used 
^em  in  their  strict,  primary  and  natural  acceptation.  Is  there 
any  thing  in  ^e  context  to  resist  that  presumption?  Is  there  any 
thing  there,  which  makes  it  to  appear  that  he  used  diem  in  a 
different  sense?  Is  there  any  thing,  in  short,  in  the  previous  be- 
quest  to  Mrs.  Wagner,  which  shows,  that  whilst  he  has  used 
words  which  give  a  specifie  legacy  of  one  hundred  dc^lars,  he 
meant  to  give  to  his  sister,  Mrs.  WilHams,  an  annuity  of  one  hun* 
dred  dollars?  The  counsel  for  the  plaintiff  in  error  assumes 
that  there  is.  We  think  there  is  not.  The  legacy  to  Mrs.  Wag- 
ner is  an  independent  bequest.  It  is  to  a  different  person^— it  is 
perfect  of  itself— it  conveys,  in  terms,  an  annuity — ^fbr  its  lan- 
guage is  one  hundred  dollars  ^er  annum.  It  declares  and  it  implies 
no  sort  of  connection  with  the  legacy  to  Mrs.  WiHiams,  md 
would  be  clearly  intelligible  aud  capable  of  strict  execution,  if 
^ere  were  no  legacy  to  Mrs.  Williams.  But  it  is  said  that  th« 
legacy  to  Mrs.  Williams  is  connected  with,  and  relates  -baek  to, 
the  bequest  to  Mrs.  Wagner,  and  that  this  relation  and  connec-> 
tion  shed  light  upon  the  meaning  and  sense  of  its  words.  Througb 
this  connection,  it  is  argued,  that  the  testator  meant  to  use  the 
words  in  that  sense  which  would  give  to  Mrs.  WilHams  an  onnu* 
ity— a  sense  different  from  their  strict  and  primary  interpreta* 
tien.  I  have  already  said,  that  this  resort  to  the  context  is  not 
neceasary,  and*  therefore,  inadmissible,  because  the  bequest  to 
Mrs.  Williams  is  perfect,  clear  and  intelligible— staading  alo«e«  It 
is  aaid,  however,  that  the  connection  is  manifest  in  the  use  of  the 
wordsi  and  aUo,  These  words  are  claimed  to  be  copulative,  and 
relate  to  the  amount  of  interest  which  is  given  to  Mrs.  Wagner, 
to  wit :  an  anniaty.  To  my  mind  they  relate  to  the  /act- of  he» 
queatkimg.    The  testator  no  doubt  meant  to  say»  and  iah^  wOL 
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Besidesi  thU  coiiatractiv©  reforenoe  of  these  words  is  irrecoiHnla* 
ble  with  the  specifications  and  omissions  which  follow  them ;  for 
the  testator  proceeds  to  specify  a  definite  sum  of  money,  to  wit : 
one  hundred  dollars,  and  omits  the  yrords  per  (mMum^  which  cre« 
ate  the  annuity  in  the  preceding  beque9t.  Again,  it  is  argued 
that  the  word  Hke,  which  qualifies  mmt  means  a  like  or  similar 
miereH-'^-it^tA  is,  an  annuity.  This  word  is  the  only  oae  which  re- 
lates hack  to  the  context,  and  its  relation  back,  howoTer  umM* 
cessary,  only  identifies  the  amount  of  the  siMn,  and  does  not  iden« 
tify  the  amount  of  the  estate  or  interest.  A  like  sm/h  that  is,  a 
mm  similar  in  amount  to  the  sum  bequeathed  to  Mrs.  Wagnei*. 
It  is  Tory  clear,  that  the  testator  might  gire  to  his  motiher  and  his* 
siater,  the  same  sum,  whilst  he  gives  that  sum  to  one  annually, 
and  to  the  other  but  once.  Again,  the  reference  of  this  word  ta 
tbe  estate  given  to  Mrs.  Wagner,  as  in  relation  to  the  words,  and 
aisB^  is  iscofttpatiblfr  with  the  specificatjom  and  omissions  whi«b 
follow  it,  in  the  bequest  to  Mrs.  Williams.  This  verbal  criticism, 
(and  weeds  are  things  very  often  to  a  very  serious  intent,)  may 
serve  to  show  that  the  strict  and  primary  sense  of  the  bequest 
undor  review,  creates  a  clear,  independent  dispoi»ition  of  itself* 
and  that  there  exists  no  such  connection  between  it  and  the  con- 
text, as  makes  it  at  all  ambiguous.  It  does  not  appear,  from  tli^ 
•ontext,  thaA  the  teMator  used  words  in  a  sense  different  fix>m  their 
strict  and  primary  acceptation,  and,  therefi>re,  in  that  acceptation*, 
tihey,  by  the  rule,  must  stand,  whethei^  on  demurrer  or  at  the 
hearing*  If  on  demucrrer^  it  is  not  necessary  for  the  Court  t& 
loak' to.  the  context  for  a  constructton  of  this  bequest,  it  was  not 
necessary  te  bold  up  the  bill  for  a  hearing;  and,  coneediDg  that 
the  CeuTt  might>  as  it  unquestionably  caa^  survey  the  wbole  will, 
in  order  te  aseertain  the- ceiistniction  <rf  a giveti  clause;  yet,  if 
upotti  siAch  survey,  thare  is  found  no  ambiguity  of  i^  kind,  in 
that  event*,  equidly*  it  would  not  hold^ikp  the  bill;  Really,  thi* 
asems  te  mA  to  be  a  plain  ease.  This  dmple  view  aeetoB  to  me 
te  be  oen^sive.  In  the  bequest  te  Mrsw  Wagnei^  die  testaHer*. 
in  samany*  wovds^leaveeher  one  hundred  dofian  per  amnum.  JM 
the  next  olauae*  he  gives  to  Mre^  WiUiameB  ooe  hundred  ddOtr^. 
dropping  the  atmnity '  words,  ^kt  annmm.  This  must  havebeeiir 
dottein»en&e0ally.  If  not,  the  testator  or  his  scrivener  was  greatly 
at  fault;  He  having  plainly- declared  his  intentten^  our  duty  ie  to 
giveiil^effBct* 


Digitized  by  VjOOQIC 


SAVANNAH,  JANUARY  TERM,  1860.  41 

Williams  vt.  Mclntyre. 

[2.]  The  only  odier  point  in  this  case  not  embraced  in  tbe  dis- 
cussion, on  the  first  assignment,  is  expressed  in  the  assignment  of 
errors,  in  the  following  words :  "  His  Honor  erred  in  dismissing 
said  bill,  when  the  questions  of  law  and  fact,  set  forth  in  said  bill, 
were  formally  and  sufficiently  stated,  and  under  our  system  of 
jurisprudence,  properly  to  be  adjudicated  by  the  Judge  and  Jury» 
forming  a  Court  of  Chancery,  and  not  by  tbe  Judge  alone."  If 
it  is  meant  that,  under  our  system,  the  Jury  are  to  find  the  fact8» 
and  the  Court  to  determine  the  law  of  a  case  in  Chancery,  then 
tbe  proposition  is  a  true  one.  If  it  is  meant  that,  upon  demurrer 
to  a  bill,  tbe  Court  has  no  power,  alone,  to  decide  tbe  law  arising 
upon  tbe  case  made  by  tbe  bill,  we  hold  tbe  proposition  untrue. 
Xhe  demurrer  adrift?  ib^  >m^*^  ^^  *h^  I^Z.  'T^^?  -hj  !^^  frfl^  ftP^ 
puts  in  issue  the  right  of  the  plaintifF  to  recoverupon  the  la^y  of- 
the  casemade^  That  issue  is  for  the  Court  alpne^  In  thiacase 
tbe  plaintiff  presents  tlie  will  of  Mr.  Wagner,  and  tbe  decree 
wbich  she  asks  demands  a  construction  of  that  will.  There  are 
no  equitable  grounds  alleged  for  a  recovery,  aside  from  tbe  will. 
The  pleadings  put  the  construction  of  it  in  issue.  The  will  war- 
rants or  not,  the  recovery.  Tbe  facts  of  tbe  execution,  &c.  are 
admitted.  Now,  I  apprehend,  that  the  construction  of  a  will,  in 
a  case  like  this,  where,  upon  tbe  bec^ng,  parol  evidence  would  be  • 
inadmissible,  is  a  question  of  law,  for  the  Court  exclusively. 
Whether  parol  evidence  be  admissible  or  not,  is  also  a  question 
of  law,  for  the  Court  exclusively.  If,  upon  tbe  hearing  of  tbe 
demurrer,  the  Court,  upon  tbe  facts  charged,  and  upon  the  wiU 
itself,  should  believe  that  it  is  a  case  where  evidence  extraneous 
the  will,  would  be  received  according  to  the  rules  of  law,  clearly 
it  would  be  his  duty  to  hold  up  tbe  bill,  that  the  facts  might  be 
proven  before,  and  found  by,  the  Jury.  This,  as  before  stated,  is 
not  a  case  of  that  description. 

Although  the  exception  I  am  now  considering  is  somewhat  am-  J 
biguous,  yet  it  seems  to  me  that  it  asserts  the  proposition  thatj 
under  our  "peculiar  Chancery  system,"  the  Jury,  as  well  as  tha' 
Court,  are  clothed  with  power  to  judge  of  the  law.  To  this 
proposition  I  unconditionally  object.  Our  system,  it  is  true,  is, 
in  some  respects,  peculiar.  We  have  no  distinct  and  indepen- 
dent Chancery  Court — I  wish  we  had.  By  Statute,  tbe  Supe- 
rior Court  is  clothed  with  Chancery  powers.  The  same  Judge 
that  presides  in  that  Court  as  a  Common  Law  Judge,  is  also  the 
t6t.  vm.    6 
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Chancellor — the  incumbent  of  the  Woolsack  and  of  the  Bench  is 

the  same  man.    Our  modes  of  proceeding  are  somewhat  di&]> 

ent  from  what  they  are  in  England,  (but  not  essentially,)  and  we 

have  made  the  intervention  of  a  Jury  necessary  to  find  the  facl8» 

and  to  render  a  decree  in  causes  in  Chancery,  upon  a  hearing  ob 

the  merits ;  and,  in  this  point  of  view,  we  have  held  them,  with 

the  Court,  Chancellors.     So  &r  as  the  administration  of  the  law 

lis  concemedy  the  Judge  of  the  Superior  Court,  sitting  as  a  Chan- 

ncellor,  is  clothed  with  all  the  powers  of  a  Chancellor  in  Englaad. 

I  lln  the  exercise  of  that  power,  he  has  no  partner.    The  Jury 

I  biave  no  more  to  do  with  the  law  of  a  cause  in  Equity,  than  they 

t  liave  at  Common  Law*     The  power  and  responsibility  of  admin* 

istering  the  law,  is  with  him  and  upon  him;  and  the  law  that  he 

is  to  administer,  is  the  law  which  obtained  in  England,  in  Coozts 

of  Chancery,  at  the  era  of  the  American  Revolution,  except  so 

&r  as  it  is  repugnant  to  the  Constitution,  Laws  and  form  of  go* 

vemmenC  of  this  State. 

In  Beall  vi.  The  Survivimg  Esc^n  tf  jFVkb,  this  Court  sajt 
*'When  we  adopted  the  Common  Law  of  Great  Britain,  we 
adopted  it  as  an  entire  system,  so  fkr  as  it  is  properly  adapted  to 
the  circumstances  of  our  people,  and  the  principles  of  Equity  at 
there  administered,  for  the  purpose  of  giving  practical  effect  to 
those  laws,  constituted  a  part  thereof."  And  again :  **  The  Act  of 
1784,  adopted  the  laws  of  England  as  adapted  to  our  circum- 
stances. The  Act  of  1799  conferred  Equity  powers  on  the  So* 
perior  Courts,  necessary  to  give  to  those  laws  a  complete  and 
practical  application  for  the  benefit  of  the  citixens  of  the  State, 
in  as  fiiU  and  ample  manner  as  the  same  existed  in  Great  Britain, 
for  the  benefit  of  the  subjects  of  that  kingdom.  We  have  not 
only  adopted  the  laws  of  England,  suited  to  our  circamstaneest 
but  we  have  enacted  the  necessary  judicial  machinery  to  give  to 
those  laws  a  practical  and  beneficial  effect ;  and  such,  we  Under- 
stand to  be  the  office  and  duty  of  a  Court  of  Equity;  and  such, 
we  understand  to  have  been  the  object  of  the  Legidature  of 
1799,  in  conferring  Equity  powers  on  the  Superior  Courts."  4 
Gil.  JR.  425, '6. 
Let  the  judgment  of  the  Court  below  be  affirmed. 
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|"8    4a\ 
No,  6w-^Lbwi0  Dbheeb  and  othero,  plainti£&  in  error,  vs,  Alex-       l86  409| 

▲KDftE  Sc&ANTON,  tmstee,  and  others,  defendants. 

[1.]  WhML  the  compbinant  or  defendant  lelen  in  the  bill  or  answer,  to 

proceedings  which  haTe  transpired  in  another  cause,  a  complete  copy  of  the 

record  should  be  attached,  as  an  exhibit ;  otherwise,  they  cannot  be  used  on 

the  hearing, 
[t.!  Oonttribotioni  to  remore  a  general  lien  on  the  whole  property,  will  not 

be  aUowed  amoog  sofaalaers,  where  there  is  anottier  fnid  pre<noiisly  bable. 
[8.J  Whese  the  pleadings  show  assets  in  the  hands  of  the  exeeutors,  such 

assets  arefirst  liable  forthe  payment  of  all  legacies. 
[4.]  One  legatee  who  has  recovered  his  legacy,  and  no  more,  cannot  be  called 

on  to  contribute  to  a  co-legatee,  the  executor  being  solvent  and  admitting 

assets  in  his  hands  sufficientto  pay  die  other  legacy. 
[S.]  A  residnaiy  legatee  is  not  liable  to  refund  to  another  legatee,  unless  there 

waa  aaoriguMld^deBcy  of  assets,  and  in  eaaet  where  tiiepeyment  of  his 

l^acy  would  amount  to  a  devastavit. 

In  Equity,  in  Glynn  Superior  Court  Decision  on  demurrer, 
by  Jud^  Fleming,  at  Chambers,  October,  18id« 

Raymond  Demere,  Sr.,  by  bis  last  will,  after  seyeral  specific 
bequests^  bequeathed  the  residuum  of  his  property,  one  moiety  to 
his  son,  Joseph  Demere,  and  one  moiety  to  his  grand-sons,  Lewis, 
John  and  Paul  Demere.  (For  the  provisions  of  this  will,  more 
fiilly,  see  6  Ga.  Rep.  102.)  Joseph  Demere  died,  leaving  his 
vnfe,  Mary  R.,  his  only  heir,  who  subsequently  intermarried  vnth 
James  Moore;  James  Moore  died  shortly  thereafter,  and  Mary 
R^  his  wife,  intermarried  with  Alexander  Scranton.  By  mar* 
riage  contract,  the  property  of  Mrs.  Scranton  was  conveyed  to 
trustees,  for  certain  uses  and  trusts,  unnecessary  to  be  repeated. 

During  the  life  of  Joseph  Demere,  by  order  of  the  Court  of 
Ordinary,  the  property  of  Raymond  Demere,  deceased,  was  direct- 
ed*to  be  distributed  among  the  legatees,  under  the  vriU,  to  the  ex- 
clusion of  John  and  Rose  Demere,  two  free  persons  of  color,  to 
whom  a  legacy  and  an  annuity  were  bequeathed. 

Subsequently,  Lewis  Demere  was  qualified  as  executor  to  the 
will  of  Raymond  Demere,  Sr.  In  1843,  suit,  by  bill  in  Equity, 
was  commenced  by  John  and  Rose  Demere,  against  Lewis  De- 
mere and  John  Couper,  the  qualified  executors  of  Raymond 
Demere^  deceased*  for  the  recovery  of  the  legacy  and  annuity  due 
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them  tinder  ihe  will,  and  such  proceedings  were  had  in  the  prem- 
ises, that  in  1845,  a  decree  was  rendered  in  favor  of  complain- 
ants, against  the  executors,  for  the  sum  of  $4,174,  as  well  as  an 
annuity  of  $75  per  annum,  thenceforward.  By  this  decree,  it 
was  adjudged  that  the  same  should  be  a  Hen  upon  the  whole  es- 
tate of  Raymond  Demere,  dec'd.  Upon  this  decree,  execution 
issued. 

Lewis  Demere,  Paul  Demere  and  John  Demere,  paid  off  and 
satbfied  this  decree,  and  then  filed  their  bill  .against  Alexander 
Scranton  and  Edwin  Moore,  trustees  for  Mary  R.  Soranton,  and 
Mary  R.  herself,  for  contribution,  alleging  the  foregoing  iacts; 
and  further,  that  the  estate  of  Raymond  Demere  had  been  dis- 
tributed to  the  residuary  legatees,  prior  to  the  recovery  of  the 
said  decree. 

To  this  Bill,  a  general  demurrer  was  filed,  and  the  same  was 
heard  before  Judge  Fleming,  at  Chambers,  October,  1849. 

On  hearing  the  demurrer,  counsel  for  defendants  proposed  to 
read  the  record  of  the  proceedings  in  the  case  of  John  and  Rose 
Demere  vi.  the  executors  of  Raymond  Demore.  Counsel  for 
complainants  objected  because  the  same  was  not  made  an  exhibit 
to  their  bill.  The  Court  held  that  it  might  be  read — being  re- 
ferred to  in  the  bill  in  these  words,  **  as  will  more  at  large  appear^ 
reference  being  had  to  the  proceedings  in  said  cause,  of  record 
in  the  Superior  Court,**  which  the  Court  held  was  sufficient 
to  constitute  the  record  a  portion  of  this  bill,  for  the  purpose  of 
reference.     This  decision  is  excepted  to,  as  erroneous. 

The  Court  sustained  the  demurrer  and  dismissed  the  bill;  hold- 
ing that  the  pleadings  and  decree  in  the  suit  between  Rose  and  John 
Demere  and  the  executors  of  Raymond  Demere,  amounted  to  an 
admission  of  assets  in  the  hands  of  the  executors ;  that,  therefore 
there  should  be  an  allegation  of  the  insolvency  of  the  executors 
and  that  Lewis  Demere,one  of  the  complainants,  being  one  of  the 
executors,  in  paying  off  the  decree,  merely  discharged  9l  personal 
liability,  and  consequently  he  had  no  interest  to  enforce  for  con- 
tribution, and  that  this  want  of  interest  in  him  was  equally  fisital 
to  the  other  complainants. 

To  this  decision  complainants  excepted,  and  have  alleged  er- 
ror therein. 

Harden  and  Cohen,  for  plaintiffi  in  error,  cited«« 
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Detuere  aud  others  ««.   Soranton  and  others. 

1  Story  Eq.  Jur.  §§,  503,  92.  2  Binney,  299.  6  Bac.  Abr.  200. 
Ward  an  Legacies,  16,  370.  4  Mctc.  523.  6  lb.  h2§.  2  HilTs 
Ch.  213.  7  PiciS:.  296.  2  Ji>A».  243.  7  Chancery  Cases  223.  2 
JoAn.  C%.614.  3Ma#o»,  230.  2  Grecnl.  Et;.^Ai3,  lU.  6  John. 
Ch.^  to  38.  1  Comstock,  298.  1  Bailey  Eq.  274,  5.  G^i/«^, 
424.     4  Dmj.  422,  432.     1  Beavan  235.     4  Mylne  4-  Cro/g^,  420. 

1  Sim.  Sr  Siu.  463.     1    Russ.  Sf  M.  338.     3  Mylne  ^  Cr.  32,  41, 

2  Powell  on  Dewises,  670. 

Llotd,  for  defendant^  cited— 

7  6ra.  il«p.  136.  4  lb.  556.  5  Sm.  ^  Mar.  791.  Broom's  Max- 
ims,  97.  2  ifiZ/  G4.  213.  1  lb.  262,  3.  2  Ves.  Sr.  194.  25  iaai 
Lib.  top  page.  293.  6  iS'a.  Rep.  102.  2  P.  TTww.  296,  7,  TTorJ 
M  Legacies,  19Srtop  page.  1  Wms.  on  E:s'rs,  495.  Toller,  341, 
2  Br.  Ca.  306,     iS/<wy  JS^r.  PL  199,  391. 

Ward,  on  sarae  side,  stopped  by  the  Court 

By  the  Courts — ^Lumpkht,  J.  delirering  the  opinion. 

In  the  year  1828,  Raymond  Demere  made  hia  will,  by  which, 
after  certain  specificlegacies, he  devised  one  moiety  of  the  resi- 
due  of  his  estate  to  Joseph  Demere,  and  the  other  moiety  to 
Lewis,  John  and  Paul  Demere.  The  two  moieties  of  the  residue 
80  devised,  were  delivered  over  to  the  residuary  legatees,  under 
an  order  of  the  Court,  prior  to  the  year  1834.  In  the  year  1843, 
two  of  the  specific  legatees  filed  a  bill  in  Equity  against  the  ex- 
ecutors, for  their  legacies.  The  complainant,  Lewis  Demere. 
was  one  of  the  executors.  The  executors  answered  this  bill 
(calling  for  an  account  and  the  admission  of  assets)  and  a  gener- 
al decree  was  rendered  against  them,  establishmg  the  fact,  that 
the  executors,  at  the  time  of  the  rendition  <^  the  decree,  had  in 
their  hands  a  sufficiency  of  the  assets  of  the  testator  to  satisfy  it 
and  directing  them  to  pay  to  complainants  upwards  of  $4,000*  An 
execution  having  issued  on  this  decree,  the  same  was  paid  by 
Lewis,  John  and  Paul  Demere,  who  now  file  their  bill  in  Equity 
for  contribution,  against  Mary  R.  Scranlon  and  her  trustees, 
who  have  succeeded  to  a  portion  of  the  estate  lelb  by  Joseph 
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To  this  bin  the  defendanto  filed  a  general  demurrer,  for  want 
of  equity,  and  aHeged,  at  the  hearing : 

Ist  That  the  payment  made  by  the  complainant8»  as  reaiduary 
legatees,  under  the^yk.  against  the  executors,  was  Toluntary ; 
and  the  complainants  not  being  compelled  or  legally  bound  to 
pay  the  same,  cannot  ask  for  contribution. 

2d.  That  the  decree  had  on  the  original  bill  in  Equity,  binds 
the  executors  to  pay  the  amount  in  said  decree  mentioiied;  and 
it  is  not  alleged  in  the  bill  filed  for  contribution,  that  the  exec* 
ators  are  insolyent  or  unable  to  pay  the  decree. 

3d.  That  the  pleadings  and  decree  in  the  original  cause,  show 
nasals  in  the  hands  of  the  executors ;  and  such  assets  were,  and 
ipre,  liable  for  the  payment  of  the  original  decree. 

4th.  That  alegatee  who  has  recetred  his  legacy,  is  never  liable 
to  refiind,  for  the  paymentof  other  legacies^  unless  tiie  awof 
were  originally  inadequate  to  pay  all  the  legacies,  and  there  haa 
been  no  waste  by  the  executor;  and  no  such  focts  as  these  are 
•tated  in  the  present  bilL 

£th.  That  Lewis  Demere,  having  only  paid  an  execution 
against  himself  has  no  interest  whatever  in  this  bill  for  contri- 
bution ;  and  his  want  of  interest  is  &tal  to  the  whole  suit. 

Upon  ^e  bearing  of  the  demurrer,  the  defimdanta*  soticitora, 
in  their  arguments,  re&rred  to  the  original  bill  in  Equity  of  the 
legatees  whidi  (in  the  present  bill)  was  not  attached  as  an  ex^ 
bibit-*tke  decree  only,  oeing  attached*--4>ttt  referi-ed  to  in  die  foU 
lowingwords:  *'as  will  more  fully  and  at  large  appear,  referenee 
being  had  to  the  proceedings  in  said  canse,  of  record  in  said  So* 
perior  Court."  Solicitors  for  the  complainants  objected  to  said  ref- 
erence ;  contending  that  the  original  biH  of  the  legatees,  akhougfa 
so  referred  to  in  their  bill,  formed  no  part  of  it,  for  the  porpoaea 
of  the  demurrer. 

The  Coart  overroled  the  objection  of  tike  complainanta'  eofici- 
tonk    The  argument  proceeded  and  the  Court  sustained  the  de 
norrer  and  dismissed  the  biH;  and  it  is  upon  due  statement  of 
fofits  Am  complainania  exeept  and  bring  dus  writ  of  error. 

[1.]  Either  the  original  bill  and  proceedings  thereon,  w&nm 
partof  the  present  UIl,er  they  were  not.  ^they  wmre,  k  do0a 
not  lie  in  the  mouth  of  the  con^lainants  tp  object  to  tiieir  use  by 
the  Court  and  aounsel,  on  &e  argument  of  thedeawrrer.  If  ihey 
were  not»  it  ia  evident  that  the  bill  could  not  have  proceedwt  tat 
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heariBg  without  them ;  for  the  decree  could  not  have  been  introda* 
ced  in  evideoce  on  the  trial,  without  the  other  proceedings.  But  for 
the  nnderetanding  that  the  original  bill»  by  the  manner  in  which 
it  was  refwred  to,  had  become  incorporated  in  the  second  biD  and 
formed  pert  of  it,  the  second  bill  would  have  been  demurred  to, 
and  justly,  on  account  of  this  omission.  We  hold  that  by  reci* 
ting  portions  of  the  first  bill,  and  directing  the  Court,  for  further 
and  full  information,  to  the  original  bill  and  proceedings,  the  Court 
had  a  right  to  look  to  those  proceedings,  to  ascertain  if  there  was 
equity  in  complainants'  bill. 

The  17th  Rule  of  Equity  Practice,  requires  eopiet  of  all  deeds, 
writings  and  other  exhibits,  to  be  filed  with  the  bill  or  an- 
swer} and  declares,  that  no  other  exhibits  shall  be  admitted, 
unless  by  order  of  the  Court,  for  some  special  and  good  causa 
shown*  2  KeUifi  484.  The  practice,  therefore,  of  referring  to 
original  records  and  papers  of  file  in  Uie  Clerk's  office,  is  irrego* 
lar  and  inadmissible  under  this  rule.  Complete  copiee  of  aU  the 
proceedings  in  the  cause  should  be  attached. 

[2.]  So  fai^  as  the  merits  of  the  case  are  involved,  we  most  say 
that  we  cannot  view  it  in  any  other  light  than  an  attempt,  on  the 
part  of  the  executor,  to  extricate  himself  from  the  consequencee 
of  his  fiulure  to  make  proper  defence  to  the  original  bill,  and  to 
avoid  the  effect  of  the  decree  rendered  against  him  by  reason  of 
that  neglect. 

It  wiH  not  be  denied,  that  if  the  comptainaiits  had  paid  the 
legacies  due  under  the  will  of  Raymond  Demere,  to  Rose  and 
John  Demere,  and  which  constituted  a  charge  upon  the  whole 
estate  of  the  testator,  that  they  might  have  filed  their  bill  against 
the  representatives  of  Joseph  Demere,  £ot  ccwtributicm ;  a&d 
bad  the  executors,  when  sued  for  the  specific  legacies,  pleaded 
pUne  admmu^amtf  and  |»t>ven  on  the  trial  o{  the  first  bill,  th^ 
dbe  property  had  all  been  distributed,  and  nothing  retained  hp 
them  to  pay  these  legacies,  the  decree  would  have  bees  «o  meei* 
ded  as  to  have  made  Joseph  Demere  ultUMtely  Uableu  at  least 
fin:  one  moiety  of  the  d^nand. 

[a*]  But  unfortunately,  perhaps,  this  was  not  only  not  dooew 
bet  theomission  can  never  be  rectified.  The  record  of  the  Amn 
BMT  recovery  is,  and  ever  must  remi^a,  cmohtuve  against  the  ex*< 
eeeteii,  Lewis  Demere  and  John  Demere,  that  they  have  assela 
in  Aeir  bands  oiifficient  to  meet  the  decree.    Sooh  is  dieir  admte* 
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sion  by  the  pleadings^  and  such  was  the  verdict  of  the  Jury ;  and 
yet,  in  the  face  of  this  finding,  and  of  the  judgment  of  thU 
Court,  that  both  complainants  and  defendants,  as  legatees,  were 
absolved  from  all  liability,  except,  perhaps,  in  the  event  of  the 
insolvency  of  the  executors,  these  complainants  go  forward,  vol- 
untarily, and  satisfy  the  decree  rendered  against  the  executors, 
and  now  invoke  the  aid  of  a  Court  of  Equity  to  compel  the  heirs 
of  Joseph  Demere  to  account  with,  and  rcSfund  to  them,  the  one 
half  of  what  they  have  paid,  under  these  circumstances ! 

This  very  execution,  which  these  complainants  allege  they 
have  paid,  was  levied  on  the  property  of  Joseph  Demere,  in  the 
hands  of  Alexander  Scrantou,  as  the  property  of  the  estate  of 
Raymond  Demei^e,  when  it  was  solemnly  adjudicated  by  this 
Court,  upon  writ  of  error,  that  it  should  be  collected  out  of  the 
assets  in  the  hands  of  the  executors,  and  not  out  of  that  portion 
of  the  testator's  estate  which  had  been  distributed  to  Joseph  De- 
mere :  (6  Geo.  Rep,  102.)  If,  then,  this  debt  could  not  be  enforc- 
ed against  the  legatees,  how  can  its  payment  be  claimed  as  the 
discharge  of  a  common  or  joint  liability,  or  the  removal  of  a 
common  burden  or  incumbrance  ?  If  Rose  and  John  Demere 
could  not  enforce  this  decree  against  the  property  apportioned 
off  to  Joseph  Demere,  at  any  rate  until  they  had  prosecuted  the 
executors  to  insolvency,  how  can  the  present  complainants,  by 
voluntarily  paying  this  demand,  and  for  which  they  were  not  re- 
sponsible, be  in  any  other  or  better  condition  1 

[4.]  I  repeat  then,  that  by  the  admission  of  assets  by  the  ex- 
ecutors, sufficient  to  pay  these  specific  legacies,  they  have  made 
themselves  primarily  liable  for  the  decree ;  and,  if  solvent,  they 
must  be^r^^  looked  to,  at  least,  for  payment.  Joseph  Demere 
has  only  received  what  he  was  entitled  to,  under  the  will  of  Ray^ 
mond  Demere ;  nor  can  he,  or  his  representatives,  be  called  on 
to  refund,  until  all  the  other  assets  are  exhausted,  and  the  execu- 
tors prosecuted,  personally,  to  insolvency. 

[5.]  And  even  then,  we  apprehend,  the  residuary  legatee 
would  be  protected,  unless  there  was  an  original  deficiency  of 
assets,  so  as  to  make  the  payment  of  his  legacy  amount  to  a  de- 
vastavit ;  for,  if  the  executors  had  enough,  at  first,  to  pay  all  the 
legacies,  and  afterwards,  by  wasting  the  assets,  occasion  a  defi- 
ciency, in  such  case,  the  legatee  who  had  received  his  legacy, 
would  not  be  compelled  to  refund.    He  would  only  be  forced  to 
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refund  where  he  had  received  more  than  his  share.  Ward  <m 
Legacies,  198.  Toller  on  Executors,  341.  1  P.  Wins,  495.  2 
Bro.  Ch,  R.  306. 

Indeed,  a  more  hopeless  case  for  relief  coqld  hardly  be  pre^- 
sented.  For  one  of  these  complainants,  (Lewis  Demere,)  is  al- 
so one  of  the  executors,  who  admitted  assets  in  his  hands  suffi- 
cient to  paj  thb  debt,  subsequent  to  the  alleged  distribution  to 
the  other  legatees.  He  has  only  discharged,  therefore,  a  personal 
liability  and  indebtedness.  He  might  have  a  right  to  go  against 
his  co-executor  for  distribution.  He  certainly  has  none  against 
these  defendants. 

It  only  remains  to'  add,  that  we  affirm,  with  great  pleasure, 
this  last  sound  judgment  which,  probably,  it  will  ever  be  our  priv- 
ilege to  review,  of  the  very  able  Judge  who  pronounced  it*. 


No.  7. — Isaac  Carter,  plaintiff  in  error,  vs.  John  Stanfield, 

defendant. 

[1.]  On  the  trial  of  the  right  of  property,  under  our  Claim  Laws,  the  poMo» 
■ion  of  the  defendant  in  execution,  after  an  absolnte  Bale  of  the  proper^ 
levied  on,  unexplained,  ii  prima  fade  evidence  of  fraud. 

[3.]  Where,  on  the  trial  of  the  right  of  property  in  a  Juftice'g  Court,  the  lame 
oath  was  admini«tered  to  the  Jury,  as  that  administered  to  Special  Jurora 
in  the  Superior  Court :  Heldy  to  be  no  valid  objection,  for  the  reason  tiiat 
the  oath  required  to  be  administered  to  Juries  in  Justices'  Courts,  on  the 
trial  of  the  right  of  property,  is  substantially  the  same  as  that  required  to 
be  administered  to  Special  Jurors  in  the  Superior  Court 

Cerdorari,  in  Ware  Superior  Court      Decided  by  Judge 
Hansell,  December  Term,  1849. 

Two  Ji.  Jos.  from  a  Justice's  Court,  w^re  levied  on  a  stock  of 

cattle,  in  possession  of  the  defendant  in  ^.  fa.  and  a  claim,  by 

Isaac  Carter,  was  interposed.    On  the  trial  in  the  Justices'  Court, 

a  bill  of  sale  was  exhibited  by  Carter,  ^ee  years  older  than  tiie 

fdti  rtit    7 
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Jl,  faa^  The  possession  had  nerer  been  out  of  the  defendant. 
The  Jary  fbandthe  cattle  subject,  and  ten  per  cent,  damages. 

Carter  sued  out  a  certiorari,  on  the  grounds,  that  the  verdict  was 
unauthorized  by  the  evidence ;  that  the  Jury  had  no  right  to  give 
damages,  and  that  the  oath  administered  to  the  Jury  was  the  oath 
of  a  Special  Jury  in  the  Superior  Court 

On  hearing  the  return,  the  Court  decided,  that  the  giving  of 
damages  was  illegal ;  but  upon  their  being  remitted  by  the  de- 
fendant in  certiorari,  the  same  be  dismissed — ^the  other  grounds 
being  overruled.     To  all  which  decision  Carter  filed  exceptions. 

Sol.  Gen.  Gaulden,  for  plaintiff  in  error. 

Cole,  for  defendant. 

jBy  the  Court, — Warner,  J.  delivering  the  opinion. 

This  case  came  before  the  Court  below,  on  a  certiorari  from  a 
Justice's  Court.  Two  grounds  of  error  were  specified  in  the 
petition  for  certiorari — First,  that  the  Jury  in  the  Justice's  Court 
ought  not  to  have  found  the  property  subject  to  the  executions, 
under  the  evidence  before  them ;  and,  secondly,  that  the  oath  ad- 
ministered to  the  Jury,  by  the  Justice,  was  illegal,  and  not  the 
oath  required  by  the  Statute. 

[1.]  The  claimant  introduced  his  bill  of  sale  for  the  cattle, 
from  the  defendant  in  execution.  The  plaintiff  proved,  that  the 
property  claimed  had  been  in  the  possession  of  the  defendant  in 
execution,  from  the  time  of  the  execution  of  the  bill  of  sale  to 
the  claimant,  up  to  the  time  of  the  levy  of  the  executions  thei*eon. 
In  Peck  V8,  Land,  (2  Kelly,  1,)  this  Court  held,  that  the  posses- 
sion of  the  property  remaining  in  the  vendor,  after  an  absolute 
sale,  was  prima  facie  evidence  of  fraud,  but  subject  to  explana- 
tion. Here,^  the  possession  was  unexplained,  and  the  Jury  rightly 
found  the  property  subject  to  the  execution. 

[2.]  The  oath  administered  to  the  Jury,  by  the  Justice,  was 
the  same  as  administered  to  a  Special  Jury  in  the  Superior  Court. 
By  the  9th  section  of  the  Act  of  1811,  prescribing  the  form  of 
the  oath  to  be  administered  to  the  Jury  in  a  Justice's  Court,  for 
the  trial  of  the  right  of  property,  the  same  oath  is  required  as 
that  adminbtered  U>   Special  Jurors  in  the   Superior   Court. 
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Prince,  505.  As  to  the  form  of  the  oath  administered  to  Special 
Jurors,  see  Prince,  437.  The  Jury  found  the  property  subject 
to  the  execution,  and  ten  per  cent,  damages.  The  plaintiff  in  ex- 
ecution remitted  the  damages,  and  the  Court  below  dismissed  the 
certiorari^  and  we  affirm  the  judgment  of  the  Court  below« 


N^o.  8. — Anthony  Thillifs,  plaintiff  in  error,  vi.  Daniel  R. 
Dodge,  defendant  in  error. 

[1.]  The  caofle  of  action  in  this  case  is  not  within  the  Act  of  1847,  entitled 
"  An  Act  to  simplify  and  cortail  pleadings  at  Law.'* 

[2.]  A  declaration  upon  notes  for  the  payment  of  specific  articles  of  proper- 
ty: Held  to  be  bad,  without  an  averment  of  the  valae  of  those  articles,  at 
the  maturity  of  the  notes,  and  that  the  notes,  being  offered  in  evidence, 
were  properly  rejected,  because  of  a  variance  between  the  allegations  and 
«  proof. 

[3.]  Mdd,  fiurCher,  that  at  Common  Law,  after  the  cause  has  gone  to  the  Jury, 
such  a  declaration  is  not  amendable  so  as  to  admit  the  notes  in  evidence. 

Action  on  notes,  in  Camden  Superior  Court.  Tried  before 
Judge  H.  R.  Jackson,  November  Term,  1849. 

Phillips  brought  an  action  against  Dodge,  under  the  Act  of 
1847,  alleging  that  he  was  indebted  to  plaintiff  the  sum  of  $100, 
besides  interest  on  two  promissory  notes,  dated  16th  September, 
1845,  and  due  Ist  September,  1846.  There  was  annexed  a 
copy  of  the  notes,  which  were  as  follows : 

"  On  the  first  day  of  September  next,  I  promise  to  pay  A. 
Phillips,  or  bearer,  fifteen  head  of  gentle,  two  year  old,  spayed 
sows  and  barrows,  it  being  for  value  received  of  him,  this  16th 
S^tember,  1845. 

[Signed,]  DANIEL  R.  DODGE." 

The  other  note  was  an  eicact  copy. 
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No  defence  was  entered,  and  judgment,  by  default,  was  taken 
at  tbe  first  term.  On  the  trial,  the  presiding  Judge  ruled  out  the 
notes,  on  the  ground  that  they  were  not  described  in  the  petition, 
and  no  allegation  was  made  of  the  value  of  the  specific  articles 
in  which  the  notes  were  payable. 

Counsel  for  plaintiff  then  moved  to  amend,  by  adding  the  neces- 
sary description  and  allegation,  which  motion  was  refused. 

These  decisions  are  alleged  to  be  erroneous, 

W.  B.  Gaulden,  for  plaintiff  in  error. 

W.  B.  Fleming,  for  defendant. 

By  the  Cb«r/.«^Ni8BBT,  J.  delivering  the  opimon. 

[1.]  As  the  declaration  in  this  case  is  very  brief,  I  submit  a 
copy.     It  is  in  the  following  words : 

Camden^S)u1iW.  }  ^^  ^^^  Superior  Court  of  said  County: 

The  petition  of  Anthony  Phillips  showeth,  that  Daniel  R. 
Dodge,  of  said  County,  is  indebted  to  him  in  the  sum  of  one  hun- 
dred dollars,  besides  interest,  on  two  written  promises,  dated  the 
sixteenth  day  of  September,  eighteen  hundred  and  forty-five, 
and  due  the  first  day  of  September,  1846,  which  said  two  written 
promises  the  said  Daniel  R.  Dodge  refuses  to  pay;  wherefore, 
your  petitioner  prays  process  may  issue,  requiring  the  scud  Dan« 
iel  R.  Dodge  to  be  and  appear  at  the  next  Superior  Court  of  said 
County,  to  answer  your  petitioner'^  complaint. 

WM.  B.  GAULDEN,  Attorney  for  Petitioner. 

To  this  declaration,  copies  of  the  two  written  promises,  as 
they  are  called,  were  appended.  Being  exactly  alike,  I  add  a 
copy  of  one  of  them  only. 

"On  .the  first  day  of  September  next,  I  promise  to  pay  An- 
diony  Phillips,  or  bearer,  fifteen  head  of  gentle,  two  year  old, 
spayed  sows  and  barrows,  it  being  for  value  received  of  him,  this 
16th  September,  1846. 

DANIEL  R.  DODGE.'* 
Upon  the  trial  of  this  cause,  at  Common  Law,  the  plaintiff  ten- 
dered in  evidence  the  originals  of  the  copy  notes  appended  to 
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his  declaration,  which  were  repelled  by  the  presiding  Judge, 
upon  two  grounds— 

1.  Because  tbey  were  not  described  in  the  declaration. 

2.  Because  there  was  in  the  declaration  no  allegation  of  the 
value  of  the  specific  articles  in  which  the  notes  were  payable. 

The  ruling  of  the  Court,  in  repelling  the  notes,  upon  the 
grounds  stated,  is  assigned  for  error. 

The  notes  sued  on  here,  aro  not  promissory  notes,  and  are  not 
negotiable  under  the  Statute  of  Ann,  because  not  payable  in  mo- 
ney. 2  Ld.  Raymond,  1396.  8  Mod.  362.  5tra.62^,  1271.  7 
Johns.  R.  461.  3  Kent,  74,  '5.  Story  on  P.  Notes,  20.  7  Johns. 
R.  321.  I  N.  Sf  McC.  254.  Pool  vs.  McCrary,  1  Kelly,  321. 
Broughton  vs.  Badgett,  lb.  77,  *6.  But  notes  payable  in  goods  or 
stock,  or  indeei  any  thing,  are  made  negotiable  by  our  own  Act 
of  1799.     Prince,  426.     Broughton  vs.  Badgett,  1  Kefly,  77,  '8. 

Whether,  at  Common  Law,  a  note  or  promise  to  pay  in  speci- 
fic property,  is  any  thing  more  than  an  agreement  to  deliver  the 
property,  and  to  be  declared  on  as  such,  need  not  be  mooted  in 
this  case,  because  the  legal  character  of  such  a  paper  is  fixed,  in 
this  State,  by  Statute.  They  are  made  negotiable  and  of  equal 
dignity  with  notes  for  the  payment  of  money,  by  the  Act  of  1799  j 
and  by  the  Act  of  December,  1800,  it  is  declared,  that  the  price 
of  the  specific  property,  at  the  time  the  note  falls  due,  having  re- 
spect to  the  place  where  it  is  payable,  with  interest,  shall  be  the 
criterion  or  rule  of  valuation.  Prince,  81 3.  By  law,  therefore, 
if  such  notes  are  not  paid  at  maturity,  the  holder  is  entitled  to 
recover,  in  money,  the  value  of  the  property  agreed  to  be  paid  at 
maturity,  with  interest.  Such  being  the  legal  character  of  these 
papers,  how  ought  they  to  be  declared  on  ? 

[2.]  Our  Statute  of  1799,  requires  the  plaintifl^  plainly,  fhlly 
and  distinctly,  to  set  forth  his  cause  of  action.  At  Common  Law, 
nnder  the  Act  of  1799,  and  by  our  own  practice,  which  has 
grown  up  under  that  Statute,  it  does  not  admit  of  a  doubt,  but 
that  the  plaintiff  would  be  required  to  aver  the  value  of  the  pro- 
perty at  the  time  when  the  notes  fell  due.  So  far  as  I  know, 
that  fimdamental  rule  of  pleading,  that  a  party  must,  by  clear 
and  distinct  allegations,  bring  himself  within  the  law  which  regu- 
lates his  right  to  recover,  has,  by  no  Judge  and  no  Court,  prior  to 
the  Act  of  1847,  been  dispensed  with  in  Georgia.  Proof  of  the 
rahie  of  the  property  promised  to  be  paid,  is  a  legal  condition 
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precedent  to  the  plaintifPs  right  of  recovery.  According  to  all 
rule,  he  could  not  prove  that  without  averring  it.  Fof  the  want 
of  that  averment,  this  declaration  is  radically,  fatally  defective. 
Failing  to  aver  Jbat,  he  has  set  forth,  as  springing  out  of  these 
notes,  just  no  cause  of  action  whatever;  and  the  notes  were,  for 
this  reason,  properly  repelled.  They  were  wholly  irrelevant.  It 
is  not  questionable — never  has  been  questioned — ^but  that  in  all 
material  points,  the  allegations  and  the  proof  xnust  correspond. 
This  declaration  avers  a  promise,  in  writing,  to  pay  one  hundred 
dollars,  besides  interest,  on  two  written  promises,  bearing  date  at 
such  a  time,  and  due  at  such  a  time,  and  that  the  defendant  refu- 
ses to  pay ;  and  this  is  all  that  it  does  allege.  The  notes  offered 
in  evidence  are  promises  to  pay,  each,  fifteen  head  of  gentle,  two 
year  old,  spayed  sows  and  barrows.  The  disagreement  between 
die  ^Ulegata  and  proof  is  essential  and  palpable,  and  for  this 
reason  tlie  Court  was  right  in  rejecting  them. 

But  in  answer  to  all  tliese  things,  it  is  said,  that  by  the  Act  of 
1847,  entitled  an  Act  "  to  simplify  and  curtail  pleadings  at  Law," 
the  Legislature  has,  in  totidem  verbis t  ordained  the  declaration  in 
this  case,  as  the  form  of  pleading  to  be  used  in  suing  on  just  such 
notes  as  these.  If  this  be  time,  the  objections  to  the  declaration 
before  stated,  we  concede,  pass  for  nothing.  The  right  of  the 
Legislature  to  declare  what  shall  be  the  form  of  pleading,  in  any 
and  every  case,  we  do  not  question ;  and  when  the  will  of  the 
Legislature  is  known,  through  the  solemn  forms  of  law,  it  is  the 
duty  of  this  Court  to  give  effect  to  it,  wholly  irrespective  of  our 
opinions  as  to  the  wisdom  and  utility  of  the  law.  It  is  our  un- 
swerving purpose  to  discharge  that  duty,  and  in  all  cases  to  en- 
force the  laws  of  the  State,  unless  they  are  unconstitutional.  I£ 
in  legislation,  the  Grcnei*al  Assembly  transcends  its  constitutional 
powers,  it  is  our  duty — a  duly  of  paramount  obligation — to  give 
effect  to  the  Aindamental  law,  and  to  declare  such  legislation  void. 
That,  also,  is  a  duty,  from  the  discharge  of  which,  it  is  our  sol- 
emn purpose  not  to  shrink.  By  the  3d  section  of  the  Act  of 
1847,  it  is  declared,  **  That  the  form  of  an  action,  to  recover  mo- 
ney on  a  note,  bill,  bond,  receipt  or  written  promise  of  any  de- 
scription, by  adding  a  copy  of  which,  with  the  indorsers'  names* 
(if  any,)  and  credits,  shall  be  appended ;  and  when  the  suit  is  on 
a  bond,  the  breach  from  which  arises  the  right  of  action  shall  be 
Bet  out  plainly,  may  be  as  follows,  to  wit:"  and  then  follows  the 
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form  of  action  adopted  by  the  pleader  in  this  instance.  This  law 
does  not  declare  that  the  form  prescribed  shall  be  adopted — its 
language  is  permissive.  Parties  are  left  to  adopt  it  or  not,  as 
they  may  think  proper.  Tliey  may  adhere  to  the  established 
rules  of  pleading.  This  is  made  conclusive  by  the  7th  section  of 
the  Act,  which  provides,  "  That  no  departure  from  the  before 
prescribed  forms,  shall  work  a  non-suit,  provided  the  plaintiff 
shall  plainly  and  distinctly  set  forth  his  cause  of  action/'  By  all 
of  which,  I  understand  that  the  plaintiff  may  adopt  the  prescrib- 
ed form,  and  if  he  does,  it  shall  be  sufficient— or  he  may  disre- 
gard that  form,  and,  in  that  event,  he  shall  not  be  non-suited,  if 
he  plainly  and  distinctly  sots  forth  his  cause  of  action.  The  Act 
of  1847  then,  repeals  no  law  of  pleading  in  force  prior  to  that 
time.  It  gives  to  patties  simply  a  license  to  use  the  prescribed 
form,  and  if  he  elects  to  use  it,  ho  shall  be  protected  in  its  use/ 
and  if  he  does  not,  he  is  subject  to  the  Act  of  1799,  which  rek 
quires  the  plaintiff  plainly,  fully,  and  distinctly,  to  set  forth  his 
cause  of  action.  The  proviso  to  the  7th  section  is  simply  in  af- 
firmance of  the  Act  of  1799.  Now,  it  is  claimed,  that  in  this 
case,  the  plaintiff  has  elected  to  sue  according  to  the  form  pre* 
scribed,  and  following,  literally,  that  form,  ho  is  not  bound  by  any 
law,  usage  or  practice  previous  to  1847. 

The  election,  as  a  more  &ct.  Is  true ;  and  that  he  has  followed 
the  form,  vrith  commendable  exactitude,  is  true.  But  is  it  a  case 
of  election  1  Is  any  form  of  action  prescribed  by  the  Act  of 
1847,  upon  notes  for  specifics  ?  We  think  not ;  and  if  wo  are 
right,  the  plaintiff  can  take  nothing  under  the  Act  of  1847,  and 
his  pleadings  are  to  stand  or  fall  by  the  law  c^  pleadings  of  force 
anterior  to  that  Act.  By  that  law,  we  have  already  passed  upon 
them  sentence  of  condemnation.  Indeed,  the  learned  counsel 
for  the  plaintiff  does  not  defend  them  under  that  law.  If  these 
notes  are  embraced  in  the  Act  of  1847  at  all,  they  fall  under  the 
3d  section,  before  referred  to.  The  first  relates  to  the  recovery 
of  real  estate;  the  second,  of  personal  properly;  the  fourth,  to 
actions  on  account ;  the  fifth,  to  actions  on  judgments,  and  the 
sixth,  to  actions  for  breach  of  warranty  in  deeds,  and  these,  and 
those  embraced  in  the  third  section,  are  all  the  causes  of  action 
for  which  forms  are  provided. 

Inasmuch  as  the  Act  of  1847  revolutionizes  the  entire  system 
of  pleadings,  which,  in  the  lapse  of  many  years,  had  grown  up 
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under  the  Act  of  1799,  and  which  was  understood  and  approved 
by  the  profession,  not  universally,  but  very  generally;  and,  inas- 
much as  that  system  was  itself  exceedingly  liberal,  abridging  the 
prolixity,  and  rendering  intelligible  the  obscurity,  and  simplifying 
the  complexity  of  the  special  pleading  system  of  the  Common 
Law ;  and  inasmuch  as,  I  verily  believe,  that  any  legislative  at- 
tempt to  improve  upon  that  system,  by  providing  ajhrmof  acdon 
for  all  rights  of  action  which  grow  out  of  the  relations  of  men 
and  property,  would,  from  the  sheer  necessity  of  the  case,  prove 
a  failure  to  a  great  extent — I  am  not  inclined  to  extend,  by  im- 
plication or  latitudinary  construction,  the  Act  of  1847,  to  any  case 
not  clearly  embraced  in  its  terms.  Aware  of  these  things,  the 
Legislature  wisely  declined  to  make  the  forms  of  the  Act  of  1847 
obligatory,  and  made  the  use  of  them  permissive,  by  which  I  do 
not  mean  to  say,  but  that,  when  used,  they  are  not  obligatory  on 
the  Courts  and  the  adverse  party.  It  is  quite  a  mistake  to  sup- 
pose that  the  pleadings  are  the  unmeaning  forms  by  which  th© 
business  of  the  Courts  is  conducted.  In  them,  rights  consist — ^by 
them,  wrongs  are  redressed — through  them,  justice  and  impartial- 
ity, upon  the  trial,  are  secured — by  them,  each  party  is  informed 
of  his  adversary's  claim — the  time,  place  and  manner  of  it — and, 
also,  be  is  instructed,  for  the  most  part,  as  to  the  law  upon  which 
it  is  founded.  The  statements  in  no  declaration  or  plea,  subserve 
the  purposes  of  pleading,  unless  they  are  co-extensive  with  the 
law  which  governs  the  case.  No  principle  of  law  ought  to  be 
available  for  a  party,  unless  his  allegations  of  facts  are  so  full  as 
to  authorize  its  application  ;  and  no  material  fact  ought  to  be  pro- 
ven, unless  notice  of  that  fact  is  brought  home,  by  sufficient  aver- 
ments, to  the  other  side.  Ho  should  be  warned  of  the  facts  out  of 
which  the  plaintiflTs  legal  rights  arise,  that  he  may  be  prepared  to 
contest  them,  and  thus  disprove  or  deny  the  legal  right.  Besides, 
the  pleadings  pass  to  record,  and  are  the  perpetual  memorials 
of  what  has  been  settled.  What  does  not  appear,  does  not  exist* 
How  important,  in  this  view  of  it,  arc  full  and  explicit  pleadings ! 
The  merit  of  pleadings  does  not  consist  in  brevity — they  may  be 
curtailed  until  shorn  of  all  their  virtue.  The  simpler  they  are, 
the  better;  but  simplicity,  in  this  connection,  does  not  mean  bre- 
vity— it  does  exclude  mere  technicality — ^but  it  has  reference  to 
perspicuity  and  fullness.  It  is  the  very  thing  which  the  Legisla- 
ture meant  in  th6  great  Act  of  1799,  when  it  declared  that  the 
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pldntiff's  caase  of  action,  and  the  defendant's  defence,  should  be 
plaMy,Jully  and  distinctly  set  forth.  With  these  views,  personal 
to  myself,  and,  I  believe,  not  irrelevant  to  the  question,  I  repeat, 
that  it  is  the  judgment  of  this  Court,  that  the  plain tifTs  case  is 
not  embraced  in  the  3d  section  of  the  Act  of  1847,  or  any  other 
section  of  that  Act  That  section,  in  its  specification  of  grounds 
of  action,  for  which  it  is  providing  a  form,  mentions  notes,  billsy 
bonds,  receipts,  and  toriiten  promises  of  any  description.  The 
last  class,  written  promises^  it  is  said,  includes  these  notes.  Our 
construction  is,  that  the  promises  intended  are  vrritten  promises 
to  pay  money.  This  construction  is  manifest  in  this,  that  the  sec* 
tion  declares,  that  the  form  of  action  to  recover  money  on  note,  &c 
and  written  promises,  may  be  as  follows,  &c.  It  provides  the 
form  of  an  action  to  recover  money.  True,  says  the  plaintiff,  and 
this  is  an  action  to  recover  money.  The  reply  is,  that  the  Act  de- 
clares, not  only  that  the  form  prescribed  is  for  an  action  to  recover 
money t  but,  farther,  to  recover  money  due  on  note,  bond,  &c 
The  question,  then,  first,  is  this :  are  these  notes  promises  in  writing, 
to  pay  money.  Clearly  they  are  not  They  are  promises  to  pay 
two  year  (dd,  gentle,  spayed  sows  and  harrows.  Upon  this  pro- 
mise upon  its  face,  the  obligation  of  the  maker  was  to  pay  in  the 
property  specified — it  was  his  privilege  to  pay  the  notes,  at  matu- 
rity, in  that  property.  Such  was  his  undertaking,  and  it  cannot 
be  pretended,  but  that  if  he  had  delivered  the  property  at  the  ma- 
turity of  the  notes,  to  the  holder,  or  legally  tendered  it,  they 
would  have  been  discharged.  They  are  not  promises  to  pay  mo- 
ney. Nor,  second,  is  money  due  upon  them.  Up  to  and  at  the 
time  of  maturity,  there  is  no  money  due  upon  them.  All  that  is 
due,  is  the  property  named.  But  the  maker  having  failed  to  pay, 
in  that  property,  at  the  maturity  of  the  notes,  how  stands  the 
matter  ?  Upon  such  failure,  the  law,  as  we  have  seen,  steps  in 
and  declares  him  liable  to  pay — ^what  t  Any  ascertained  sum  of 
money?  No  :  but  the  value  of  the  property,  at  the  maturity  of 
the  notes,  which  value  is  to  be  ascertained  by  proof,  and  the  ver- 
dict of  a  Jury.  What,  then,  is  the  plaintifTs  cause  of  action  t 
The  notes  are  inducement  to  it,  and  the  plaintiff's  cause  of  action 
is  an  assumpsit,  which  the  law  raises,  that  aAer  breach  of  his  ob- 
ligation to  pay  in  property,  the  maker  shall  pay  so  much  money 
as  the  property  was  worth  when  the  notes  fell  due.  Such  cause 
of  action  is  not  among  the  enumerated  in  the  3d  section  of  the 
VOL.  rut.     $ 
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Act  of  1847.  These  notes  being  made  negotiable,  by  Statute,  I 
have  no  doubt  but  that  the  legal  assumpsit  follows  them  into  the 
hands  of  a  trausferree— just  as  the  obligation  of  a  promise  to  pay 
a  note,  barred  by  the  Statute,  accompanies  it  into  the  hands  of  a 
transferree.     We  think  that  the  Legislature  referred  to  simple,  . 

direct  promises  to  pay  money.     A  bond  with  conditions,  upon  | 

breach  of  which  a  right  of  action  arises,  although  a  conditional 
promise  to  pay  money,  is  not  included  in  the  written  pratnUa  of 
this  section — ^nor  are  breaches  of  a  warranty  in  a  deed ;  because 
special  provision,  different  from  that  relied  on  by  the  plaintiff,  is 
made  for  these.  From  this  fact  we  satisfactorily  infer,  that  none 
of  that  class  o£  cases— causes  of  action  where  breaches  of  condi- 
tions, or  failure  to  perform  agi-eements,  give  rise  to  the  plaintiff's 
right  of  action — are  included.  This  belonging  to  that  class,  this, 
therefore,  is  not  included.  For  these  reasons  we  find  no  error  in 
the  first  assignment. 

[3.]  Upon  the  rejection  of  the  notes,  the  plaintiff  moved  to 
amend  his  pleadings,  so  as  to  admit  them.  The  presiding  Judge 
refused  the  motion,  and  that  is  assigned  for  eiTor.  Viewing  this 
declaration  as  we  have  represented  it,  an  amendment  adequate  to 
let  in  these  notes  would  be,  at  no  time,  allowable,  because  such 
an  amendment  could  not  fall  short  of  the  substitution  of  an  entire 
new  cause  of  action.  Excluding,  as  we  have  done,  this  cause 
from  the  operation  of  the  Act  of  1847,  it  comes  under  the  law 
which  regulates  pleadings,  aside  from  that  Act.  By  that,  as  an 
action  founded  on  these  notes,  the  declaration  is  wholly  defective. 
By  that  law,  the  appending  of  copies  of  the  notes  does  not  aid  it. 
Those  copies  are  no  part  of  the  declaration,  and,  if  they  were, 
there  is  still  no  averments  to  make  out  a  cause  of  action  upon 
them.  This  cause  was  before  the  Jury  at  Common  Law.  By 
the  54th  Rule  of  Court,  neither  the  declaration  nor  the  answer  is 
amendable,  at  Common  Law,  in  matters  of  substance,  after  the 
case  has  gone  to  the  Jury.  This  cause  had  gone  to  the  Jury — it 
was  at  Common  Law — and  the  amendment  was  in  matter  of  sub- 
stance.    Hotchkisst  950. 

By  the  Act  of  1818,  if  there  is  a  good,  legal  cause  of  action, 
plainly  and  distinctly  set  forth,  every  other  objection  is,  on  mo- 
tion, amendable,  without  delay  or  additional  cost.  But  here,  diere 
is  not,  as  I  have  endeavored  to  show,  a  good,  legal  cause  of  ac- 
tion, plainly  and  distinctly  set  forth.    By  the  same  Act,  no  suit 
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shall  be  non-suited  for  waj  formal  variance  between  the  allegation 
and  proof,  when  the  cause  of  action  is  substandallj  set  forth. 
But  here  the  cause  of  action  is  not  substantially  set  forth,  and  the 
variance  is  not  formal,  but  essential.     Prince^  442,  '3. 
Let  the  judgment  of  the  Court  below  be  affirmed. 
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CASES 

ARGUED  AND  DETERMINED 


IN  THE 


gUPEEME  COUKT  OP  THE  STATE  OP  GEORGIA, 

AT    TALBOTTON, 
JANUARY    TERM,    1850. 


No.  &.— WiLLUM  A.  Maxwell,  plaintiff  in  error,  vs.  Cdarles 
T.Harrison,  defendant. 

tl.]  The  true  criterion  for  detemaining  whether  an  amendment  Ib  admissible, 
it  thit:  whether  the  amendment  ia  of  another  canse  of  eontroversy,  or 
whether  it  is  the  same  oontract»  or  i^jniy,  and  a  mere  permission  to  lay  it 
in  a  manner  which  tiie  plaintiff  considers  will  best  correspond  with  the 
nature  of  his  complaint,  and  with  the  proof  and  the  merits  of  his  case. 

[2.]  The  plaintiff  cannot  introduce  an  entirely  new  canse  of  action ;  bat  if 
he  adhere  to  the  original  cause  of  action,  he  may  add  a  count  substantially 
differoit  ftom  the  declaration. 

[3.]  In  action  of  trover  against  one,  charging  him,  a8truiUe,&4i,  the  plaintiff 
may  amend,  by  spiking  out  the  worda,  eutrtuteet  && 

[4.]  The  declaimtionsr  of  a  party,  while  in  possession  of  property;  as  to  the 
ownership,  wh^i  it  was  against  his  interest  to  make  tom,  may  be  grren  m 
evidence  against  one  who  sobsequendy  acquires  ar  title  from  the  declarant. 

[5.]  The  admissiona  of  a  party,  made  under  oath  as  a  witopss,  ok  in  a:  vdo^ta^ 
ry  affidavit,  may  be  given  in  evidence  against  him,  in  a  suit  in  which  he  is  a 
party, 

[6.]  Possession  of  property,  with  a  claim  of  title  adverse  to  that  of  the  true 
owner,  is  sufficient  evidence  of  conversion. 

[T.]  B  ia  error  in  the  Oonrt  to  charge  the  Jury,  that  a  remainder  in  slaves,  to 
itiM  elfettiBi  b»  es^Joy^  aftw  a  fift  wlatto>  may  be  oreHted  by  parol. 
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Trover,[^&c.jn  Lee  Superior  Coart.  Tried  before  Judge  War^ 
EBN,  May  Term,  1849. 

Charles  T.  Harrison  brought  an  action  of  trover,  &c.  in  Lee 
Superior  Court,  for  a  negro  girl,  Caroline,  against  William  A. 
Maxwell,  "as  trustee  for  Catharine  Bozeman."  When  the  cause 
was  called  for  trial,  at  May  Term,  1849,  plaintiff's  counsel  moved 
to  strike  out  the  words  '*  as  trustee  for  Catharine  Bozeman," 
wherever  they  occurred  in  the  petition,  so  that  the  cause  might 
proceed  against  the  defendant,  individually.  No  notice  had  been 
given  to  defendant  of  the  motion  to  amend.  The  Court  sustain- 
ed the  motion,  and  defendant,  by  his  counsely  excepted. 

Both  parties  having  announced  themselves  ready,  the  cause 
was  submitted  to  a  Jury. 

Both  parties  claimed  title  under  Mrs.  Sarah  Cain.  Harrison 
under  an  alledged  parol  gift  in  1843,  and  the  defendant  under  a 
voluntary  deed  to  him,  in  trust  for  Catharine  Bozeman,  made  in 
1846.  Charies  T.  Harrison  was  the  son  of  Mrs.  Cain,  by  a  for- 
mer marriage,  and  Catharine  Bozeman  was  her  daughter  by  her 
last  husband,  John  Cain.  In  the  year  1843,  Mrs.  Sarah  Cain 
went  to  live  with  Harrison,  and  carried  the  negro  girl,  Caroline, 
widi  her.  They  both  remained  there  during  the  years  1843 
and  1844.  After  that  time,  Mrs.  Cain  lived  a  portion  of  her  time 
with  each  of  her  children,  and  generally  carried  the  negro  with 
her.    Mrs.  Cain  died  at  Bozeman's,  in  1846. 

Plaintiff  (Harrison,)  proposed  to  prove,  by  several  witnessesr 
the  sayings  of  Mrs.  Sarah  Cun,  during  the  time  she  lived  with 
Harrison,  by  which  she  acknowledged  that  the  negro  girl,  Caro- 
line, "  belonged"  to  him,  and  that  she  **had  given  her  to  him ;" 
and  also  her  sayings  to  the  same  effect  after  1844,  and  while  the 
negro  was  waiting  upon  her.  To  all  which  evidence  the  coun- 
sel for  defendant  objected,  on  the  ground  that  these  sayings 
of  Mrs.  Cain  should  not  go  to  the  Jury  against  the  defendant — the 
tide  being  out  (^  Mrs.  Cain,  as  the  declarations  themselves  show, 
and  consequently  they  were  not  agamst  the  interest  of  the  de- 
clarant, and  more  particularly  while  she  lived  at  Harrison's,  as 
the  negro  was  then  proven  to  be  in  the  possession  of  Harrison. 
The  Court  overruled  the  objection,  and  the  defendant  excepted. 

Plaintiff  proposed  to  prove  by  Sarah  Hobbs,  examined  by  in- 
tteTogiicnry>  that  **§be  never  heud  of  any  person  ^i«mmy  said 
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girl,  during  the  time  that  he  (Harrison)  was  in  possession  of  her, 
and  exercised  the  ownership/'  Defendant  objected  that  this  was 
a  conclusion  from  facts,  and  could  not  be  proven  by  the  witness. 
The  Court  overruled  the  objection,  and  defendant  excepted. 

Plaintiff  below  (Harrison,)  proposed  to  prove  by  David 
Spence,  "  that  he  was  present  at  the  trial  of  a  possessory  warrant 
against  Bozeman,  the  husband  of  Mrs.  B.,  for  this  negro,  before 
the  commencement  of  the  suit — ^heard  defendant  admit,  in  his 
testimony  as  a  vritness,  cm  that  occasion,  that  he  had  the  right  of 
possession  to  the  negro,  and  the  right  to  control  her,  as  the  trus- 
tee of  Mrs.  Bozemra,  and  heard  him  declare,  in  reply  to  a  ques- 
tion from  the  presiding  Justice,  that  he  would  not  give  up  the  ne- 
gro, if  the  Court  gave  the  possession  to  plain tiffl  because  Boze- 
man had  no  right  to  the  negro— that  these  admissions  were  made 
for  the  purposes  of  that  trial."  To  the  admission  of  this  testimo- 
ny defendant  objected,  on  the  ground  that  the  proper  proof  of 
such  a  trial,  and  the  parties  to  it,  was  the  possessory  warrant  it- 
self, or  the  evidence  of  the  presiding  Justice,  and  defendant  had 
a  right  to  restrict  his  admissions  to  that  trial ;  which  objection 
was  overruled  by  the  Court,  and  defendant  excepted. 

Plaintiff  below  proposed  to  prove  by  Hiram  Watts,  he  not 
being  a  physician,  his  opinion  as  to  the  soundness  of  Mrs.  Sarah 
Cain's  mind ;  defendant  objected,  and  the  Court  overruling  the 
objection,  defendant  excepted.  The  witness  swore  '*  that,  in  his 
opinion,  from  what  he  saw  of  her  and  beard  her  say,  that  she  was 
not,  at  all  times,  in  her  sound  mind — being  some  75  or  80  years 
old.  In  a  conversation  he  had  with  her  on  one  occasion,  at  the 
house  of  plaintiff,  Mrs.  Cain  would  repeat  the  same  thing  over  and 
over  again,  and  would  vary  her  statements  of  the  same  circum- 
stances—complained of  the  treatment  she  had  received  from  her 
children."  "  Mrs.  Cain  told  the  witness,  on  one  occasion,  that 
Caroline  was  to  be  Harrison's  at  her  death,  or  she  would  give 
him  the  negro  when  she  died— does  not  recollect  which." 

The  plaintiff  below  having  closed  his  case,  defendant  moved 
the  Court  for  a  non-suit — 

1st.  Because  plaintiff  had  shown  no  property  in  himsel£ 

2d.  Because  he  had  shown  no  conversion  by  Maxwell,  the  de- 
fendant, or  that  the  negro  had  ever  been  in  his  possession,  or  un- 
der his  dominion. 

Tbe^  Court  overruled  the  motion,  and  defendant  excepted. 
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The  defendant  introduced  the  trust  deed  made  to  him  by  Mrs. 
Cain,  and  proved,  by  the  Bubscribing  witnesses,  that  she  was  in 
her  right  mind  at  the  time  of  its  execution.  It  was  in  evidence, 
that  the  negro  was  with  Mrs.  Cain  at  the  time  of  her  death,  and 
remained  at  Bozeman's  after  that  time-— Maxwell  claiming  the 
right  to  control  her,  as  trustee. 

The  Court  charged  the  Jury,  that  "  the  declarations  of  Mrs. 
Cain,  while  in  possession  of  the  property,  that  the  title  was  in 
Harrison — she  having  given  it  to  him — were  proper  evidence 
for  their  consideration  ;  and  if  it  convinced  them  of  the  title  of 
the  plaintiff,  they  should  so  find.  The  conversion  may  be  proved 
by  proof  of  demand  and  refusal ;  though  this  is  not,  of  itself,  con- 
version, but  evidence  of  conversion.  Conversion  may  be  proved 
or  inferred,  by  proof  of  acts  of  defendant,  evidencing  ownership 
while  title  is  in  plaintiff.  When  defendant  claims  title  to  posses- 
sion and  control  of  the  property,  against  the  right  of  plaintiff, 
these  acts  of  ownership  are  usually  proven  by  possession  and 
use  of  the  property,  but  may  be  proved  by  the  declarations  of 
the  defendant  himself." 

•«  The  Statute  of  19th  December,  1838,  declaiing  parol  gifts  of 
slaves  not  to  be  good,  and  available  at  Law  and  in  Equity,  against 
purchasers  from  the  donor,  without  notice,  in  the  opinion  of  the 
Court,  does  not  apply  to  such  purchasers  as  defendant  appears  to 
be  here,  and  applies  only  to  purchasers  for  a  valuable  considera- 
tion, and  not  to  volunteers  or  donees,  as  in  this  case." 

The  Court  farther  charged  the  Jury  as  follows  :  "  I  am  re- 
quested to  charge  you,  that  possession  must  have  accompanied 
the  gift.  This  is  the  law.  The  word  gift  includes  change  of 
possession,  and  the  possession  and  dominion  accompany  the  gift 
presently,  unless  the  teims  of  the  gift  limit  the  time  when  the  pos- 
session in  the  donee  is  to  commence :  then  it  is  not  necessary. 
A  may  give  personal  property,  by  parol,  to  B — ^passing  the  title 
presently,  and  limiting  the  possession  to  C  for  life ;  and  the  gift 
to  B  is  good.  And  so  A  may  give  property,  by  parol,  to  B— 
the  title  to  pass  immediately,  but  limit  the  possession  of  B  till 
after  the  donor's  death — the  donor  retaining  possession,  and  using 
the  property  himself,  till  that  time.  And  if  such  was  the  fact  in 
the  present  case,  the  gift  to  Harrison  was  good,  notwithstanding 
the  subsequent  conveyance  to  defendant,  in  trust,  for  Mrs.  Boze- 
man — it  not  being  competent  foi*  Mrs.  Cain  to  revoke  the  gift." 
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To  which  several  charges,  the  defendant  excepted. 

And  upon  diese  several  exceptions,  error  has  been  assigned. 

Lton,  for  plaintiff  in  error, 

E.  R.  Brown,  for  defendant 

By  the  Oourt.-^Lvuvmnty  J.  delivering  the  opinbn. 

[1.]  Was  the  amendment  moved  for  by  the  plaintiff  allowables 
We  diink  it  was.  The  true  criterion  for  determining  whether 
En  amendment  is  admissible,  we  take  to  be  this — whether  the 
amendment  proposed  is  another  cause  of  controversy,  or  whether 
it  is  the  same  contract  or  injury,  and  a  mere  permission  to  lay  it 
in  a  manner  which  the  plaintiff  considers  will  best  correspond 
with  the  nature  of  his  complaint,  and  with  hts  proo£  and  the 
merits  of  his  case  t 

[2.]  For,  while  the  plaintiff  cannot  introduce  an  entirely  new 
cause  of  artion,  he  may,  nevertheless,  add  a  new  count,  substan- 
tially different  from  the  declaration,  provided  he  adheres  to  the 
original  cause  of  action.  Accordingly,  it  has  been  held  that,  in 
an  action  fer  a  leg^acy  against  one  charged  as  executart  the  plaintiff 
may  amend,  by  charging  him  as  devisee.  LeighUm  vs,  LeighUmf 
1  Mom.  R.  433. 

[3.]  Here,  it  is  proposed  to  strike  out  the  words  "  as  trustee, 
&c."  wherever  they  are  added  to  the  name  of  the  defendant,  so 
as  to  let  the  suit  stand  against  him  individually ;  and  we  can  see 
no  direction  to  it.  Trover  will  not  He  against  a  trutUef  as  such ; 
fer  no  one  can  commit  a  tort  in  his  representative  or  fiduciary 
character.  He  may  defend,  however,  under  his  title  as  trustee, 
whether  sued  in  that  capacity  or  not  Had  the  defendant  made 
it  a{^ear  that  he  was  surprised  on  account  of  the  amendment,  the 
Court  would  have  continued  the  case,  at  the  instance  of  the 
amending  party. 

[4.]  Were  the  declarations  of  Mrs.  Cain,  the  former  owner, 
and  from  whom  both  plaintiff  and  defendant  derive  title,  good,  as 
to  whom  Caroline  belonged,  made  before  she  conveyed  the  girl 
to  Maxwell,  fer  the  use  of  Mrs.  Bozeman  1  The  testimony  is 
contradictory  as  to  the  possession  of  the  negro,  when  these  declsr 
rationiS  ii^ere  made.  Some  of  the  witnesses  testify  that  she  w^ 
til.  Tift    9 
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in  the  possessiou  of  Hmrrison,  the  plamtiff;  otbers,  thai  she  re« 
muned  with  Mrs.  Cain  all  the  while,  and  until  her  death.  All 
agree,  however,  that  the  declarations  were  made  before  the  deed 
of  gifl  was  executed  to  Maxwell ;  and  inawnuch  as  he  took  a 
conveyance  from  Mrs.  Cain,  subsequent  to  these  culmissions,  he,  it 
would  seem,  would  be  estopped  from  denying  property  in  the 
declarant.  If,  ther,  they  were  made  when  it  was  against 
her  interest,  and  before  the  adverse  title  aoornedv  they  would 
be  competent  evidence.  Wrightf  441.  4  Ala.  40.  4  Dev.  4* 
Bate.  117.  4  Miss.  8.  5  Miss.  28.  2  Spear,  75.  1  Dev.  3. 
Jones  vs.  Dabbs,  Geo.  Dec.  part  1,  44.  In  this  last  case,  the  Conrt 
held,  that  where  property  levied  on  by  execution,  is  claimed  by 
a  third  person,  the  declaration  of  the  defendant  in  execution* 
prior  to  his  being  defendant,  may  be  given  in  evidence,  to  sustain 
the  claimant's  title — such  declarations  being  presumptively  against 
his  interest.  It  will  be  perceived,  that  this  is  not  in  conflict  wiA 
the  decision  of  this  Court,  as  to  the  sayings  of  the  defendant,  after 
the  relation  of  plaintiff  and  defendant  has  been  created. 

It  is  certainly  true,  that  the  ownership  of  property  is  a  ccmdu^ 
sion  of  law,  fi*om  the  evidence.  But  the  testimony  objected  to 
was,  that  the  witness  never  heard  any  other  person  than  Harrisoa 
claim  the  negro  Caroline,  while  he  had  her  in  possession,  and  ex^ 
eroised  the  ownership.  The  object  of  the  proof  was,  the  negation 
of  any  adverse  claim,  at  or  during  a  particular  period,  viz.  while 
the  plaintiflThad  her  in  possession,  using  her  as  his  own. 

[5.]  Harrison  having  sued  out  a  possessory  warrant,  under  the 
statute,  against  Bozeman,  Maxwell  was  called  on  to  testify  on  the 
trial.  He  stated  that  he,  and  not  Bozeman,  had  the  right  to  con- 
trol Caroline ;  and  that  he  would  not  give  her  up  to  Harrison, 
although  the  decision  might  be  in  his  favor.  This  testimouy  was 
objected  to,  upon  the  ground,  that  the  warrant  should  be  pro- 
duced, and  the  evidence  of  the  presiding  Magistrate ;  and  for  the 
additional  reason,  that  these  admissions  of  Maxwell  were  made 
for  the  purposes  of  that  proceeding  alone,  and  that  it  was  not 
competent  to  use  them  for  any  other  purpose.  We  apprehend 
Ihat,  in  order  to  prove  what  a  witness  swore  to  on  a  particular 
trial,  it  is  not  necessary  to  produce  the  record  of  the  case.  The 
evidence  sought  to  be  adduced,  is  de  hors  the  record ;  and  more- 
over, that  it  is  not  competent  lR>r  a  witness  to  limit  or  restrict  his 
testimony  to  the  particular  trial,  for  which  it  is  offeved.    He  is 
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bound,  bj  the  obligations  of  bis  oath,  to  tell  tAe  truth.  And  that 
bis  evidence,  thus  elicited,  in  a  judicial  proceeding,  or  even  in  a 
voluntary  affidavit,  may  be  used  as  evidence  against  him,  as  an 
admission  of  the  facts  contained  therein,  is  well  settled,  by  all  the 
authorities.  1  Ala.  Rep.  585.  4  Dev.  Sf  Batt.  124.  10  Shep. 
69L  And  even  the  admissions  of  trustees,  holding  the  legal  title 
to  property,  and  who  are  never  presumed  to  make  admissions  ad- 
verse to  the  interests  of  those  for  whom  they  act,  are  competent 
evidence.     3  Hemph.  472. 

We  see  no  objection  to  the  testimony  of  Watts,  as  to  the  sanity 
of  Mrs.  Cain  ;  his  opinion  being  accompanied,  as  it  is,  with  the 
reasons  upon  which  it  is  founded.  It  comes  fully  within  the  rule 
laid  down  by  this  Court,  in  Potts  vs.  House,  6  Geo.  Rep.  324. 

{6.]  Two  grounds  were  occupied  in  the  motion  for  a  non-suit. 
1st  That  the  plaintifi*  had  shown  no  property  in  him0e]£  2d]y. 
That  he  bad  proven  no  conversion  by  Maxwell. 

Several  of  the  witnesses  testified  to  tho  acknowledgments  of 
Mrs.  Cain — that  she  had  given  die  girl  to  Harrison — ^that  she  be- 
longed to  him — and  that  the  donor  had  parted  with  the  posses- 
sion and  dominion  of  the  slave.  This  was  certainly  enough  to 
carry  the  case  to  the  Jury.  As  to  what  constitutes  a  conversion, 
this  Court  has  repeatedly  held,  that  possession,  with  a  claim  of  title 
adverse  to  that  of  the  true  owner,  is  sufficient ;  and  this  is  undoubt- 
edly the  doctrine  of  the  books.  2  Dev.  130.  1  McCord,  504.  1 
N.  4*  M.  592.  1  Bailey,  546.  7  Johns.  254.  10  R.  172.  5 
Coweu,  323.  The  declarations,  therefore,  of  MaxweU,  on  the 
trial  of  the  possessory  warrant,  that  he  had  the  right  to  control  the 
slave,  and  that  he  would  not  give  her  up,  even  if  possession  was 
awarded  by  the  Court  to  Harrison,  amounts  to  a  conversion  in 
law.  And  as  it  respects  the  possession,  it  was  clearly  in  Max* 
well,  as  trustee.  The  possession  o£  Mrs.  Bozeman,  the  cestui 
fue  trust,  was  permissive  only,  and  was,  in  fact,  his  possession. 

[7.]  The  Court,  in  its  charge  to  the  Jury,  toward  the  conclu- 
sion, assumes  the  law  to  be,  that  a  remainder  in  slaves,  to  take 
efiect  and  be  enjoyed  after  a  life  estate,  may  be  created  by  parol; 
whereas,  ^e  very  contrary  was  ruled  by  this  Court,  in  Ktrkpa- 
trick  vs.  Davidson,  2  KeUy,  297.  And  as  there  was  evidence  to 
support  this  charge,  and  the  misdirection  may  have  controlled  the 
verdict  of  die  Jury,  we  are  compelled,  reluctantly,  to  remanfl 
tUs  CMMS»  foft  m  new  triid««-iipon  this  grovnd  akmci    affirming 
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tbe  judgment  upon  all  ^e  other  points  made  in  the  bill  of  ex- 
eeptions. 
Judgment  rerenecL 


No.  10.— -Geoege  W.  Harrison,  plaintiff  in  error,  vs.  Joseph 
Adcock  and  others,  defendants. 

[1-]  The  Statute  of  32  Henry  VIIT.  is  of  force  in  this  State,  and  a  deed  made 
hy  an  infant,  while  under  age,  will  not  be  avoided  by  the  execution  of  a 
deed  after  he  arrives  at  twenty'One  years  of  age,  when  the  possession  of 
the  land  is  held  admr§dy  to  him,  hat  the  latter  deed  wilLbe  void  under  the 
Statute. 

[2.]  If  a  party  is  to  be  constituted  a  trustee,  hy  the  decree  oi  a  Court  of 
Equity,  on  the  ground  otjrentdf  his  possession  is  adverse  from  the  time  the 
circumstances  of  the  fraud  were  discovered. 

In  Equity,  in  Randolph  Superior  Court.  Decided  by  Judge 
Warren,  OctobOT  Term,  1849. 

The  questions  in  this  cause  arose  upon  a  motion  to  dismiss  a 
bin,  filed  by  Greorge  W.  Harrison  against  Joseph  Adcock,  James 
Suggs  and  Floyd  Conyers. 

The  bill  charged,  that  Mary  Ann  Odem,  an  iHegidmate,  drew  a 
lot  of  land  in  Randolph  County;  that  on  17th  February,  18^9, 
Mary  Ann  Odem  intermarried  with  Delaware  Dean,  who  thereby 
became  the  owner  of  this  lot  of  land ;  that  on  the  2lBt  February, 
1839,  Joseph  Adcock,  who  had  intermarried  with  the  mother  of 
Mary  Ann  Odem,  by  yarious  fraudulent  representations,  menaces 
and  threats,  induced  Dean,  who  was  of  very  weak  mind,  and  an 
in&nt  in  law,  to  make  to  Adcock  a  deed  to  one-fourth  of  the  land ; 
Adcock,  among  other  things,  agreeing,  that  "  If  Dean  would  con- 
vey the  land  to  him,  Adcock,  he  would  hold  the  title  for  the  same 
in  trust,  and  secure  it  for  the  use  of  the  said  Dean,  his  wife  and 
dieir  heirs;"  and  by  the  same  means,  Adcock,  on  23d  day  of 
Pdhraary,  obtained  a  deed  to  the  remaining  three-fourths  of  the 
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knd;  that  Adcock  sold  the  hind  to  Suggs,  and  SaggB  to  Conyers-^ 
each  bavhig  knowledge  of  the  fraud.  Adcock  took  possessioii 
shortly  after  the  purchase,  and  had  remained  in  poooosoion,  or 
those  chdming  under  him,  ever  since  the  year  1839. 

The  bin  fiuther  charged,  that  on  1st  March,  1839,  Dean,  for  a 
full  and  valuable  consideration,  contracted  to  sell  this  lot  of  land 
to  Harrison,  die  complainant,  and  gare  his  bond  for  titles  there- 
to,  when  the  purchase  money  was  paid ;  that  in  February,  1846. 
the  purchase  money  having  been  paid.  Dean,  after  arriving  at 
twenty-one  years  of  age,  made  a  deed  to  Harrison,  to  the  lot  in 
dispute.  The  prayer  was  for  the  cancellation  of  the  deeds  to 
Adcock,  Suggs  and  Conyers,  and  that  the  defendants  be  decreed 
to  deliver  the  possession  of  the  land  to  complainant,  and  that 
Conyers  do  execute  a  title  to  the  land,  and  an  account  of  the  rents* 
issues  and  profits. 

The  Court  below  dismissed  the  biU  for  want  of  Eqnity,  and 
complainant  appealed  to  this  Court  The  only  points  here  ar« 
gued  and  decided  were— 

Ist.  Whether  the  Statute,  33  Henry  VIIL  against  maintenance 
and  the  sale  of  pretended  titles,  was  in  £9rce  in  Georgia. 

2d.  Whether  the  &cts  stated  in  the  bill,  constitute  a  case  of  ad* 
verse  possession  in  Adcock  and  those  claiming  under  him,  against 
Dean,  at  the  time  the  deed  to  Harrison  was  made  by  Dean,  in 
February,  X846. 

H.  L.  Bbnnino,  for  plaintiff  in  error. 

W.  TOltlor,  for  defendant* 

Bff  the  Cb«r^.— Warnsr,  J.  delivering  the  opinion* 

The  complainant  alleges  in  his  bill,  that  the  title  to  the  lot  of 
land  in  controversy*  was  fraudulently  procured  by  Adcock,  from 
Dean,  while  the  latter  was  an  infant,  and  that  Suggs  and  C<m- 
yers,  who  derived  their  title  from  Adcock,  bad  notice  of  these 
&cts. 

It  is  farther  alleged,  that  the  defendants  had.been  in  possession 
of  the  land,  so  conveyed  by  Dean,  ever  since  1839,  and  that  in 
February,  1846,  the  complainant  obtained  a  deed  from  the  in^t. 
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Dean,  to  the  land,  who  was,  at  the  time  of  making  the  latter 
deed,  twenty-one  years  of  age. 

The  prayer  of  the  bill  is,  that  the  defendants  may  be  decreed 
to  deliyer  the  possession  of  the  land  to  the  complainant,  accouDt 
fbr  the  rents  and  profits,  and  that  Conyers  do  execute  to  the  com- 
plainant a  title  to  the  land. 

The  Court  below  sustained  a  general  demurrer  to  the  com- 
plainant's bill,  for  want  of  Equity,  on  the  ground,  that  the  title 
of  the  complainant,  derived  from  Dean,  in  1846,  was  void,  inas- 
much as  it  appeared  on  the  face  of  the  complainant's  bill,  that  at 
the  time  it  was  executed,  the  possession  of  the  land  was  held  ad- 
versely  by  the  defendants,  or  some  of  them. 

[1.]  For  the  purpose  of  reversing  the  judgment  of  the  Court 
below,  it  is  now  contended,  that  the  Statute  of  ZZ  Henry  VIIL  is 
not  of  force  in  this  State,  and  if  that  Statute  be  of  force  here,  the 
possession  of  the  defendants  was  not  adverse  to  Dean's  claim  of 
title,  and  possession  under  it. 

In  Harris  vs.  Cameron,  (6  Ga.  Rep.  382,)  this  Court  held,  that 
the  Statute  of  32  Henry  VIIL  was  of  force  in  this  State,  and 
that  a  deed  executed  by  an  infant,  after  coming  of  age,  was  void 
under  that  Statute,  there  being  adverse  possession  of  the  land  at 
the  time  the  deed  was  executed. 

Here  the  complainant  derives  his  title  f^om  Dean,  afler  he  af-^ 
rived  at  twenty-one  years  of  age,  while  the  possession  of  the  land 
was  held  by  the  defendants. 

Was  the  possession  of  the  defendants  adverse  to  that  oi  Dean, 
at  the  time  the  deed  was  made  to  the  complainant  ?  We  think  it 
was,  and  that  the  Statute  of  Limitations  would  run  in  their  favor 
to  protect  such  adverse  possession. 

The  defendants  had  possession  of  the  land  under  color  of  paper 
title— the  deed  of  the  infant  was  not  void,  but  voidable  only. 

[1^.]  But  it  is  said,  that  Adcock,  by  his  Jraudident  representa- 
tions to  Dean,  iti  order  to  procure  the  title  fh)m  him,  must  be 
Cotisidered,  in  a  Court  of  Equity,  as  a  trustee  for  Dean,  and  that 
die  o&er  defendants,  having  notice  of  the  fraud  of  Adcock,  occupy 
the  same  relation  to  him  ;  and,  for  that  reason,  the  possession  of 
the  defendants  was  not  adverse  to  Dean,  at  the  time  the  deed  was 
ihkde  to  the  complainant.  If  a  party  is  to  be  constituted  a  trus- 
tee,  by  a  decree  of  a  Court  of  Equity,  founded  tm  fraud,  his  pos- 
aession  is  adverse  firom  the  time  the  circumstances  of  the  fraud 
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wore  discovered,  and  the  Statute  of  Limitations  will,  therefore, 
run  from  that  time.  AngeU  on  Limitations,  509.  The  defend- 
ants here,  are  sought  to  be  made  trustees  by  the  decree  of  the 
Court,  on  the  ground  of  Jrand,  There  is  no  allegation  that  the 
£raud  has  recently  been  discovered,  but  so  far  as  the  allegations  ia 
the  record  go,  it  would  appear  that  Dean  was  as  cognizant  of  all 
the  fi&cts  when  the  first  deed  was  made  to  Adcock»  as  he  was 
when  be  made  the  deed  to  the  complainant. 

The  possession,  then,  of  the  defendants  must  be  considered  as 
adverse  to  that  of  Dean,  so  far  as  to  allow  the  Statute  of  Limita- 
tions to  run,  upon  a  proper  case  being  made,  and  is  also  to  be  con* 
sidered  as  adverset  so  as  to  avoid  the  deed  made  by  Dean  in  Feb- 
ruary, 1846. 

Let  the  judgment  of  the  Court  below  bea£^med. 


No.  11. — ^M.  H.  Baldwin  and  another,  plaintiffs  in  error,  vt,  DrV" 
RY  M.  Lessneb,  defendant. 

[1.]  If  the  declamtion  allege  a  special  contract  for  the  rent  of  mills,  to  he 
paid  in  repairs,  and  it  is  proven,  on  the  trial,  the  plaintiff  cannot  recover 
on  the  common  count  for  a  qiumtum  meruit ;  he  will  he  held  to  the  special 
contract,  and  the  measure  of  damages  is  the  value  of  the  repairs  agreed  to 
to  be  made,  and  the  loss  he  may  have  sustained  by  reason  of  the  isdlnre  to 
make  them. 

Assuippsit,  Sec,  in  Randolph  Superior  Court.  Tried  before 
Judge  Warrbn,  October  Term,  1849. 

liessner  brought  suit  i^gaixist  Baldwin  and  Mills,  upon  aspecial 
contraet,  by  which,  ia  consideration  for  the  use  of  certain  mills 
belonging  to  Lessner,  the  defendants  agreed  to  make  certain  re- 
pairs, specified  in  the  contract.  The  declaration  averred,  that  the 
repairs  were  not  made,  and  were  reasonably  worth  $250.  There 
were,  also,  common  counts  for  the  rent  of  the  mills,  for  the  time 
defirodants  used  tbem^ 
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On  the  trial,  the  plaintiff  proved  the  special  contract,  and  its 
1>reacb  ;  and  the  Court  farther  allowed  evidence,  under  the  com- 
mon cofints,  to  show  the  reasonable  rent  of  the  property. 

The  Court  charged,  **  That  the  Jury  would  be  authorized  to 
find  on  the  counts  in  the  declaration,  other  than  that  on  the  spe- 
cial contract,  and  the  measure  of  damages  would  be,  properly, 
the  value  of  the  use  of  the  mDls  for  the  term  of  the  lease/' 

This  decision  was  excepted  to,  and  error  alleged  therein. 

There  were  several  other  errors  assigned,  but  this  alone  was 
reviewed  by  the  Supreme  Court. 

BoWEti,  (represented  by  H.  HoLr,)  for  plaintiff  in  error. 

W.  Tatlor,  for  defendant,  cited-*^ 

Douglass,  23.  1  T.  R.  81.  2  East,  US.  Rye  vs.  SttMs,  1 
Hiirs  R.  384. 

By  the  Court. — ^Nisbet,  J.  delivering  the  opinion. 

[1.]  The  declaration  contains  three  counts;  one,  for  so  much 
money,  due  for  rent  of  the  mills,  at  a  given  rate  per  month,  with 
a  bill  of  particulars ;  one,  a  quantum  mermt  count,  claiming  as 
much  for  the  rent  of  the  mills  as  the  plaintiff  deserved  to  have, 
for  the  time  that  the  defendants  used  them ;  and  the  third,  setting 
forth  a  special  agreement,  by  which,  in  consideration  of  the  use 
of  the  mills  for  five  months  and  a  half— -fi:om  some  time  in  April, 
to  October,  1848,  the  defendants  agreed  to  do,  within  that  time, 
certain  repairs  (which  are  specified)  to  the  mill,  yard  and  bridge-* 
averring  that  defendants  went  into,  and  held  possession,  during 
the  term,  and  failed  to  make  the  repairs  as  stipulated.  Upon-the 
trial,  the  plaintiff  proved  the  special  contract  substantially,  as  laid 
in  the  declaration.  There  was,  also,  evidence  of  the  value  of  the 
mills  for  the  term — some  evidence  of  an  extension  of  the  time  in 
which  the  defendants  were  to  make  the  repairs— and  of  a  subse- 
quent refusal  of  the  plaintiff  to  permit  the  defendants  to  make 
them,  afler  the  original  term  had  expired,  and  widiin  the  term  as 
extended.  It  was  in  evidence,  that  the  repairs  were  ncft  made 
within  the  original  term,  and  were  not  made  at  any  time.  In 
this  state  of  the  case,  before  the  Jury,  the  Court  charged  themt 
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"  that  they  woald  be  authorized  to  find  on  the  countB  in  the  decla* 
ration^  other  than  that  on  the  express  contract,  if  they  believed  that 
the  defendants  had  not  done  the  repairs  according  to  the  express 
contract,  and  that  the  measure  of  damages  would  properly  be  the 
Talue  of  the  use  of  the  mills  for  the  term."  Upon  the  ground  that, 
m  this  charge,  the  Court  erred  as  to  the  law  of  the  case,  and  also 
upon  other  grounds  taken  in  the  rule,  the  defendants  moyed  for  a 
new  trial,  which  was  refused ;  and  thereupon  they  excepted.  Did 
the  Court  correctly  administer  the  law  in  this  case?  We  think 
not.  In  the  actual  position  of  it,  we  think  that  the  plaintiff  could 
not  recover  upon  the  common  counts,  but  was  held  to  recover  on 
the  special  contract,  as  proven.  Having  declared  on  a  special 
contract,  and  proven  it,  that  contract  was  the  evidence  of  his 
rights,  and  of  the  liability  of  the  defendants.  This  is  the  case  of 
a  contract  executed  by  the  plaintiff,  by  his  admission  of  the  de- 
fendants into  possession  of  the  miDs,  and  their  enjoyment  of  that 
possession  and  its  profits,  for  the  term  stipulated,  and  executory 
as  to  the  defendants,  who  agreed,  in  consideration  of  the  use  and 
occupancy  of  the  mills,  within  the  stipulated  term,  to  make  certain 
specific  repairs.  These  repairs  they  did  not  make  according  to 
the  contract.  It  was  not  abandoned  by  either  party — it  was  not 
in  part  executed  by  the  defendants.  It  was  a  subsisting  contract 
all  the  original  term— «  contract  which  they  had  wholly  failed  to 
execute.  For  this  failure,  the  plaintiff  had  the  right  to  go  upon 
them  for  damages ;  and  the  measure  of  damages  is  the  value  of 
the  repairs  agreed  to  be  made,  and  such  farther  injury  as  the 
plaintiff  may  have  sus^uned,  by  reason  of  their  breach  of  the  con- 
tract. hidelitatuM  assttrnpfU  will  not  lie,  when  there  is  a  sub* 
sisting  unexecuted  agreement.  Where  there  is  an  express  agree- 
ment laid  and  proven,  the  plaintiff  cannot  resort  to  an  implied 
ooe.  This  rule  covers  this  case,  and  it  is  not  necessary  to  advert 
to  the  exceptions  under  it.  This  oas^  does  not  faD  within  any  of 
them.  1  Chitty  Plead.  1,  p.  246,  7,  notet.  2  T.  R.  105.  3 
East,  78,  80,  85.  6  T.  R.  325.  7  B.  243.  1  Sira.  648.  3  Boi. 
Sf  PuU.  247.  8  Johns.  R.  439.  10  1».  37.  12  lb.  274.  18  U. 
451.  8  Mess.  US.  1  lb.  430.  2  Shep.  383.  WrigU,  577.  3 
Harring.  484.  2  McLean,  216.  12  Cam.  558.  4  Sfnedes  ^ 
Marsh,  652. 

If;  in  this  caae^  the  term  was  extended,  yet  still  the  contract  re- 
mained the  iSbiM.    If  the  performance,  within  the  extended  term» 
T6i.  tm.   10 
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w«0  preranted  by  the  act  of  the  plaurtii^  tiowerer  it  may  be  aTail« 
aUe  ibr  the  defendants,  it  would  certainly  gWe  do  right  to  fatiB  to 
recorer  open  his  oommon  counts.  To  say  the  least  <^it,  he  was 
in  BO  better  sitoatioDy  by  reason  of  his  preyenting  the  defendanf 
from  pehfomiag  their  part  of  the  contract. 

With  these  views  of  this  case»  it  mast  go  back ;  and  the  pointa 
as  to  excessiTe  damages  and  Bewly-discov^red  eTideuse,  need  not, 
therefore*  be  considered. 

Let  the  judgment  below  be  reversed* 


No.  12. — Isaac  E.  Bower,  pfaindfFfn  error,  vs,  James  6.  Shtth, 

defendants 

[Y.]  To  m^botize  a  recovery  Dpon  shop  boolcs,  where  the  entries  are  ma^e 

im  dM  haadUwiitiBg  of  the  puety,  ihe  plaintiff,  am^ig  odwr  tfaiagi,  mo^ 

prove  by  hii  oofltmBort,  that  be  kept  oorreet  booka.    And  it  ia  no  coa** 

pliance  with  the  role,  for  the  witnesaei  to  state,  that  th^  eonoidered  their 

acooontfr  reasonable — admitting,  at  the  same  time,  that  ^ey  had  never 

examined  the  items,  and  could  not  say  that  the  services  charged  were  ac* 

llially  renderedl 

Lf .]  Before  the  books  of  the  party  can  be  admitted  hi  evfdence^they  ase  t9 

*  b6adi>MittBdtothein«peotionoftheCooit;aBdif  theydoBotappeartobe 

.  a«egisterof  tiie  daily  buaineisof  the  party,,  and  to  have  been  hflaestfy  and 

&irly  kept,  they  are  to  be  excluded.    Explanatory  evidence  may  be  offered  % 

and  if  the  objections  are  prima  Jatie  accounted  for,  the  books  should  be 

submitted  to  the  Jury — letting  the  objections  go,  under  the  charge  of  the- 

Court,  to  &eir  ervdd,  rather  than  to  their  competeMcy. 

[8.]  Bodks,  per  se,  are  not  sufficient  to  charge  the  defendant  with  the  debta 

and  accooatt  of  drird  pewona. 

AsBiunpeit*  kic.  in  Randolph  Saperior  Court     Tried  before 
Judge  Waukn,  October  Term*  1949. 

.  This  was  an  action  on  jan  account  of  a  physician,  James  B. 
Snith,  agaiost  Isaae  E.  Boww,  to  which  were  ffled  pleas  of  di» 
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gmieral  istoei  mod  that  the  pkratUT  was  not  a  licenaed  ph  jBiciaB» 
aa  required  by  the  Statate. 

On  the  trial,  plaintiff  ofered  mewdetoee  hk  bodao  ppoved,  by 
his  own  o«di»  that  theao  were  his  books  of  original  eatriea;  hj 
two  witnesses,  that  the  charges  in  die  acooont  were  the  umnul 
charges  made  b j  physicians ;  by  one  witness,  dutt  he  had  com- 
pared the  items  in  the  aeoonnt  with  the  books,  and  ftnnd  diat  th^ 
corresponded,  except  one  item,  to-wit :  an  account  of  one  Aoatint 
diarged  to  defendant ;  also,  by  two  witnesses,  thai  j^ahitiff  had 
attended  their  families,  and  they  considered  his  btUs  rendered 
reasonable,  but  they  had  not  examined  the  items,  and  could  not 
say  that  he  had  performed  the  serrice  charged  dierein.  On  in- 
spection of  die  books,  it  appeared  that  oaa  item,  against  the  de» 
fendant,  was  entered  by  interlineation,  in  a  diffsrsot  ipk  and 
appearance  fix>m  the  remaining  items,  diarged  at  the  saaie  date ; 
mnd  it  farther  appeared,  that,  on  sereral  of  the  days  wherein  de» 
fendant  was  charged  with  attention  <<per  day,"  the  books  oon- 
tained  items  of  charge  against  other  persons  the  same  day,  for 
mileage— often  for  twelve  miles— and,  in  some  instances,  such 
charges  against  two  or  three  different  persons  the  same  day. 

Defendant  objected  to  the  books,  on  the  ground  that  the  pre- 
liminary proof  was  net  sufficient  to  andioriae  their  introduction, 
with  diese  suspicious  drcumstances  unexplained.  The  Court  ad- 
mitted the  books,  and  defendant  excepted* 

Proof  was  offered  by  the  defendant,  to  show  that  the  plaintiff 
made  extravagant  and  incorrect  charges,  and  also  die  certificate 
«f  the  Secretary  of  the  Board  of  PhysidaM  of  Georgia,  that  Dr« 
Smith  was  not  licensed  to  praoUse,  as  required  by  die  Act  of 
1839.  There  was  no  evidence  to  show  diat  Dr.  Smidi  was  widi- 
hi  the  proviso  to  that  Act,  in  &vor  of  physicians  practising  before 
its  passage. 

The  bill  of  excepdons  stated,  that  '<the  Jury  dzspersad  for  the 
mght,'*  before  being  charged  by  the  Court,  Imt  did  not  state 
idiether  it  was  with  or  withoot  the  eonsent  of  the  partiok 

The  Court  charged,  **  that  it  was  not  necessary  that  plaintiff 
should  have  a  license  from  the  Board  of  Physidaas,  pvotided  he 
was  pracdsing  as  aphysidan  betweenthe  yean  1884  and  18S9|" 
to  which  charge,  defendant  excepted. 

The  Court  iimher  diarged,  ''diat,  to  audiorize  a  recovery, 
fvlaindffmnBl  hsfre  proven  dM  he  kept  no  deiki   diat  cto  bo«i» 
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I  bis  books  of  original  entries— 4bat  be  k^  correct  books,  by 
tdnmde  eridence— tbat  there  bad  been  dealings  between  the  par- 
lies—that the  entries  in  the  books  corresponded  wkh  the  items  in 
die  acooont  sued  on— -and  that  the  books  must  be  supported  by 
the  supplemental  oath  of  the  party.'' 

The  Jury  returned  a  yerdict  for  thefullamount  of  die  account; 
whereupon,  defendant  moved  for  a  new  trial— -among  othor 
grounds— 

1st.  Because  the  Terdict  was  contrary  to  the  diarge  of  the 
Court,  as  to  the  books  of  plaintiff. 

&d«  Because  the  Court  erred  in  admitting  the  book& 

3d.  Because  there  were  items  in  the  account  for  one  Arthur 
aoMl  one  Austin,  and  no  proof  made  that  the  defendant  had  as- 
sumed to  pay  fi>r  their  accounts. 

4th.  Beeanse  the  Court  erred  in  its  charge,  as  to  the  liceose  of 
llMplainti£ 

5th.    Because  the  Jury  dispersed. 

The  Court  oyemiled  the  motion,  and  defendant  excelled. 

H.  Holt,  for  plaintiff  in  errcM*. 

W.  Taylor,  for  defendant 

By  ike  dmrt, — ^Lum pkin^  J.  deHTering  the  opinion. 

As  all  the  questions  made  during  die  progress  of  the  trial,  came 
under  review  on  the  motion  for  a  new  trial,  we  shall  direct  our 
attention  exclusively  to  that. 

[1.]  It  is  complained  that  the  verdict  of  the  Jury  was  ^contrary 
to  die  charge  of  the  Court.  If  this  be  so,  and  the  law  of  the 
oase  was  properly  submitted,  a  new  trial  should  have  been 
•warded.  What  vras  the  charge  ?  That,  in  order  to  authorize 
a  verdict  fer  the  plaintiff,  upon  his  medical  account,  he  must 
prove  du^  he  was  in  the  haUt  of  keeping  correct  books,  by  per- 
sons who  had  dealings  with  fainu  We  believe  the  rule  of  law  to 
be  correoUy  stated ;  and  upon  examining  die  record,  we  are  sat* 
isfied  that  die  proof  did  not  come  up  to  it.  Brooks  and  Beall,  the 
only  witnesses  offered  for  diat  purpose,  testified  that  Dr.  Bmtth 
atttended  their  families,  and  they  considered  the  bills  rendered  by 
kfan  reasonable ;  but  diey  bodi  state,  they  had  not  examiiied 
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their  accouets,  and  could  not  say  that  he  had  performed  the  seve- 
ral items  of  seryice  for  which  he  had  charged  them.  This  evi- 
dence is  no  compliance  with  the  rule.  The  accounts  rendered 
against  the  witnesses  may  have  been  reasonable  in  the  aggregate; 
but  that  is  not  the  point.  Were  they  just  ?  Were  they  correct 
in  their  items  I  This  is  the  aliunde  testimony  which  gives  fidth 
and  credit  to  books. 

[2.]  It  is  insisted  that  a  new  trial  should  have  been  granted*  be- 
cause the  Court  erred  in  penniuing  the  books  to  be  offered  in 
evidence— it  appearing*  from  their  inspection,  that  an  interlinea- 
tion had  been  made  in  them»  in  different  ink  from  the  items 
charged  at  the  same  date ;  and  further,  that  the  books  contained 
evidence  upon  their  face,  that  several  items  charged  against  the 
defendant  were  unjust ;  namely,  the  item  o£  aUmdamce  per  day-^ 
the  books  showing  that  on  the  same  days,  the  plainti^T  chai^ged 
mileage  to  other  persons,  residing  at  a  distance,  in  some  instances, 
of  twelve  miles  from  the  defendanL 

An  the  Courts  concur,  that  befere  the  books  of  the  party 
can  be  admitted  in  evidence,  that  they  are  to  be  submitted  to  the 
inspection  of  the  Court ;  and,  if  they  do  not  appear  to  be  a  regis- 
ter of  the  daily  business  of  the  party,  and  to  have  been  honestly 
and  fairly  kept,  they  are  to  be  excluded. 

Now,  the  difficulty  is,  in  determining  what  fraudulent  appear- 
ances, upon  the  face  of  the  boc^s,  will  authorize  a  Court  to  with- 
hold them  from  the  Jury.  When  it  is  recollected  that  a  large 
portion  of  our  blacksmiths,  mechanics,  and  laboring  juen,  who 
keep  books,  have  never  been  taught  this  art,  and  many  of  them 
are  entirely  uneducated,  it  would  not  do  to  prescribe  a  rule,  so 
stringent  as  to  operate,  in  many  cases,  to  the  exclusion  of  the  only 
evidence  upon  which  they  could  secure  the  value  of  their  labor. 
And  it  would  seem  to  me,  that  the  irregularities  in  the  books 
should  be  exceedingly  gross  and  palpable,  to  justify  the  Court  in 
arresting  the  evidence,  from  that  tribunal  whose  peculiar  province 
it  is,  to  judge  of  the  credibility  of  testimony. 

I  concede  that  the  books  might,  upon  their  fece,  appear  to 
have  been  so  unfairly  and  dishonestly  kept,  as  to  authorize  the 
Court  to  lay  its  hands  upon  them,  and  rdfuse  their  admission,  at 
least  until  evidence  was  offered,  explanatory  of  these  discrediting 
circumstances.  Suppose,  for  instance,  the  account  on  the  books 
was  entered,  settled  or  satisfied  in  full    Sorely,  the  books,  jwr  «e, 
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would  be  no  eridence  of  indebtedness,  but  of  the  contrary ;  and 
yet,  the  plaintiff  might  be  abundantly  pref>ared  to  prore  ikmt  this 
eetry  was  made  there  by  mistake.  Should  he  not  be  permitted  to 
do  so,  and  thus  restore  the  books  to  compeieticjf ;  and  so  transfier 
the  i«ue  from  one  of  law,  to  the  Ckmrt,  to  one  aijadf  for  the 
Jury  f  This,  it  occurs  to  me,  would  be  the  better  practise,  eepe- 
cially  as  it  would  be  both  the  privilege  and  the  duty  of  the  Court, 
to  call  the  attention  of  the  Jury  to  these  £dse  and  fraudulent  ap- 
pearances, in  its  summing  up  in  coodusioo.  We  are  inclined  to 
hold,  therefore,  that  the  Court  did  not  err  ia  sufiering  tiieee  books 
to  go  to  the  Jury. 

[8.J  We  are  clear  that  the  verdict  was  not  authorised  by  the 
oridence,  so  fiu*  as  it  charged  the  defendant  with  the  accounts  of 
Austin  and  Arthur.  The  books  were  insufficient,  of  themselves^ 
to  make  him  hahle  for  the  debts  of  third  persons  ;  and  there  was 
no  other  proof  tendered. 

[4.]  We  are  equally  clear,  in  holding  that  it  was  error  In  the 
Court,  to  charge  the  Jury  that  it  was  not  necessary  for  die  plain- 
tiff to  show  a  hoense,  provided  he  was  a  practising  physician  be- 
tween the  years  1834  and  1839 — there  being  no  evidence,  so  far 
as  the  record  shows,  to  support  such  a  charge. 

Upon  these  grounds,  therefore,  a  new  trial  is  awarded. 

We  find  it  unnecessary  to  express  any  opinion  as  to  the  aBeged 
misconduct  of  the  Jury,  in  dispersing  before  they  rendered.dieir 
verdict.  The  record  does  not  show  but  that  the  Jury  separated 
by  the  consent  of  the  plaintiff  in  error,  which,  if  given,  as  we  are 
bound  to  presume  it  was,  would  have  cured  the  irregularity,  even 
if  it  be  such  a  one  as  would  otherwise  have  vitiated  the  verdict 

Judgment  reversed. 
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No.  13.— JsmBiciAH  RioKDON,  guardian,  See*  plaintiff  iu  error,  V9.        -      — 
W.  HoLiDAT  and  wife   and  oUiera,  defendants.  |u|  m 

[1.]  Where  a  testator,  by  hit  will,  made  ihe  following  beqaest,  ^  I  lend  the 
following  negroes,  (naming  ^m)  with  all  their  iBcreaae,  to  Frances  HolU 
day,  Elizabeth  Bnssell  and  Jarva  Lane,  children  of  my  first  wife ;  this 
loan  to  continue  daring  their  natural  lives,  and  at  their  death,  the  property 
to  be  eqoaUy  divided  among  ^e  children  of  Frances  Holiday  and  Jarva 
Lane ;  and  in  die  event  of  Elizabeth  Rossel  having  chBd  or  children,  they 
also  to  have  one  third  pMt ;  bat  if  the  abora  named  BHcabeth  Bassell  die 
childless,  the  whole  of  the  property  then,  shall  go  to  the  children  of  Fran* 
ces  Holiday  and  Jarva  Lane.  It  is  my  desire  that  John,  a  negro  boy,  one 
of  the  negroes  mentioned  in  this  article,  shoald  go  into  the  possession  of 
Jarva  Lane,  and  be  considered  so  mach  of  her  part.  It  is  my  desire,  also, 
that  jio  partof  the  above  mentioned  property,  shall  come  into  the  hands  or 
possession  of  James  Bossell,  the  husband  of  Elizabeth  HnsseJl,  but  U-skatl 
be  held  by  Frances  Holiday  and  Jarva  Lane,  and  go  to  their  childcan,  if 
James  Russell  should  survive  his  wife,  Elizabeth  Busselh"  Held,  en  a  bill 
filed  by  one  of  the  children  of  Jarva  Lane,  for  a  distribution  of  said  prop- 
erty, in  ^le  lifetime  of  Frances  HoKday,  that  it  was  the  intention  of  the 
testator,  that  his  three  danghters  should  hold  the  |»9MesMM»  ef  the  life  es- 
tate in  the  property,  daring  their  jelnt  fives,  er  during  the  life  of  the  smw 
vivor,  and  that  the  grand  children  of  the  testator  were  not  entitled  to  a 
distribution  of  the  property,  until  the  death  of  the  testator's  last  surviving 
daughter. 

In  Equity,  in  Dooly  Superior  Court.  Decided  by  Judge 
Wakubn,  November  Term,  1849. 

The  questions  in  tliis  cause  arose  upon  tbe  construction  of  tlie 
following  item  in  the  will  of  Jobn  Smith,  deceased  : 

"  I  lend  the  following  property,  (negroes)  to  Frances  Holiday, 
Elizabeth  Russell  and  Jarva  Lane,  children  of  my  first  wife;  this 
loan  to  continue  during  their  natural  lives,  and  at  their  death,  the 
property  to  be  equally  divided  among  the  children  of  Frances 
Holiday  and  Jarva  Lane ;  and  in  the  event  of  Elizabeth  Rub* 
sen  having  child  or  children,  they  also  to  have  one  third  part ; 
hot  if  the  above  named  Elizabeth  Russell  die  childless,  the  whole  of 
the  property,  then,  shall  go  to  the  children  of  Frances  Holiday  and 
Jarva  Lane.  It  b  my  desire,  that  John,  a  negro  boy,  one  of  the 
negroes  mentioned  in  this  article,  should  go  into  the  possession 
of  Jarva  Lane,  and  be  considered  so  much  of  her  part.  It  is 
mj  desire,  also,  that  no  part  of  the  above  mentioned  property 


Digitized  by  VjOOQIC 


80       SUPREME  COURT  OP  GEORGIA. 

Biordou  ««.   HoUdaj  and  o&en. 

shall  come  ioto  the  hands  or  possession  of  James  Russell,  the 
husband  of  Elizabeth  Russell,  but  it  shall  be  held  by  Frances 
Holiday  and  Jarva  Lane,  and  go  to  their  children,  if  James  Rus* 
sell  should  survive   his  wife,  Elizabeth  Russell." 

Elizabeth  Russell  died  childless.  Jarva  Lane  had  five  children 
by  Lane,  and  after  Lane's  death,  intermarried  with  one  Smith, 
and  after  his  death,  intermarried  with  Jeremiah  Riordou,  by 
whom  she  had  one  child.  Subsequently  she  died.  Frances  Hol- 
liday  is  still  alive. 

This  bill  was  filed  by  Jeremiah  Riordon,  as  the  guardian  of 
his  child,  against  Frances  Holiday,  her  husband  and  children, 
and  the  children  of  Jarva  Lane,by  her  first  husband,  alleging  the 
foregoing  facts;  and  farther,  that  defendants  had  the  whole  of 
this  property  in  possession,  and  refused  to  permit  his  ward  to  par- 
ticipate therein.  The  prayer  of  the  bill  was  for  a  division  of  the 
property,  and  an  account  of  the  hire  and  profits. 

To  this  bill  was  filed  a  general  demurrer,  for  want  of  equity. 

The  Court  below  sustained  the  demurrer,  and  dismissed  the 
bill,  '*  On  the  ground  that  the  time  appointed  for  the  distribution 
or  division  of  the  property  had  not  yet  arrived — the  life  estate  of 
Frances  Holiday  being  not  yet  determined  by  her  death.'' 

This  decision  complainant  brings  up  to  thb  Court  for  review. 

Lton,  fer  plaintiff  in  error,  cited— ^ 

2  Jarman,  156.  2  BL  Com.  180,  39.  4  KetU,  357  3  Br^. 
Ch.  Rep.  25.    3  Ve$.  208,  630.     1  Aikynt,  541. 

S.  T.  Bailet,  for  defendants,  cited — 

3  Fe#.  628,  632.  4  Bro.  Ch,  15.  9  Vea.  197,  456.  Pawdl  <m 
Dev.  705.  3  Bro.  C,  C.  215,  367.  I  M.  if  S.  165.  2  P.  Wnu. 
280.  3  Bro.  PaH.  Cos.  104.  3  Atkt/m,  524.  1  Fet.  405,  2 
McC.  Ch.  256,  440.  1  HilTs  Ch.  322.  4  Paige,  47.  4  Emu. 
70.  1  BaU  Ijr  B.  483.  15  Vcs.  125.  5  Madd.  335.  6  Ves. 
300.  10  lb.  566.  8  Madd.  416.  2  Feame,  386,  401.  2  Jarm. 
111.  2  Vernon,  705.  1  Beav.  607.  1  HilTs  Ch.  153.  2  Feame, 
55,  150.  1  Jarman,  762.  12  Ves.  75.  3  lb.  10.  3  Merivale, 
382.     4  Bro.  C.  C.  15. 
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.  Bjf^kc  CiNr/.-*WABMUi»  J.  delivering  the  epinioa. 

[1.]  The  main  question  involved  in  this  case  is,  the  propev 
cooflCruction  to  he  given  to  the  second  clause  cf  the  tesUtor's 

For  the  plaintiff  in  eiTor>  it  is  contended,  that  it  wea  the  inten- 
lioii  of  the  testator,  that  the  property  should  he  held  hy  his  three, 
daughters  for  life,  severally,  hj  respective  shares*  and  as  each  of 
them  should  die,  the  part  of  the  one  so  d/in^  should  he  divided 
between  her  children,  except  Elizabeth  Russel's  shaie*  which,  in 
the  event  she  died  childleas^  was  to  be  divided  between  the  chil- 
dren of  the  other  two;  but  in  no  event  was  the  survivor  of  his 
three  daughters  to  have  the  possession  of  aH  the  property, 

For  the  defendant  in  error^  it  ia  insisted,  that  the  testator  never 
intended,  by  any  fair  construction  of  his  will,  that  the  property 
should  be  divided  between  his  grand  ehildreut  until  after  the  death 
of  his  last  surviving  daughter. 

Elizabeth  Russell  died  childless,  and  Jarva  Lane  is  also  dead» 
leaving  six  children.  Frances  Holiday  is  yet  living,  and  haa 
children. 

This  bill  b  filed  by  one  of  the  ohildren  of  Jarva  Lane«  by 
her  guardian,  to- recover  the  one-sixth  part  of  one-half  of  the  pro- 
perty bequeathed  hy  the  testator,  under  the  second  clause  of  his 
will  The  second  clause  of  the  testator's  will  is  in  the  following 
words: 

**  I  lend  the  following  negroes,  Esther,  EUa^a,  Fanny,  Milly^ 
Sarah,  Jinsey,  Frank,  John,  Hannah  and  little  Esther,  with  all 
their  increase,  to  Frances  Holiday,  Elizabeth  Russell  and  Jarva 
hane,  children  of  my  first  wife — this  loan  to  continue  during  tieir 
nafnral  liva,  and  at  their  deaths  the  property  to  be  equally  divid- 
ed asioBg  the  children  of  Fiances  Holiday  and  Jarva  Lane;  and 
in  the  event  of  Elizabeth  Russell  having  child  or  children,  they 
ako  lo  have  one-third  part,  but  if  the  above  named  Elizabeth 
Russell  die  childless,  the  whole  of  the  property  then»  sfa^]  go  to 
the  children  of  ^ranoes  Holiday  and  Jarva  Lane.  It  is  my  de- 
sire, that  Joha,  a  negro  boy,  (one  of  the  negroes  mentioned  in 
this  article,)  should  go  into  the  jpoueuian  of  Jarva  Lane,  and  be 
considered  so  much  of  her  part.  It  is  aiy  desire,  also,  that  no 
part  of  the  above  mentioned  property  shall  come  into  the  hands 
tOL.  vtlt  11 
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or  poMCXMion  of  Jamee  Rmsellt  die  husband  of  Elisabeth  Roi- 
•ell,  bttt  i$ skailieMdhj  Prances  HoHdaj and  Jenra  Laoe, and 
to  go  to  tbetr  children,  if  James  RuMell  should  surviTe  his  wife, 
Elizabeth  Russell." 

Taking  the  whole  of  this  clause  of  the  will  together,  and  we 
think  it  was  manifestly  the  intention  of  the  testator*  that  this  pro- 
perty should  remain  in  the  pottesstan  of  his  daugfatersror  the 
sunrivor  of  them»  until  their  death,  and  then  be  equally  diyided 
between  his  grand  diildren. 

The  testator  evidently  contemplated  that  his  daughter,  EDiza- 
both  Russell,  might  die  without  children — an  event  which  has 
happened — and  one  leading  object  with  the  testator  was,  to  keep 
the  property  out  of  James  Russell's  hands  or  possession;  hence, 
he  directed  it  to  he  hdd  by  Frances  Holiday  and  Jarva  Lane,  un- 
til their  death,  and  then  to  be  equally  diyided  between  their  chil- 
^en.  But  it  is  contended,  that  the  testator  directed  that,  in  the 
event  Mrs.  Russell  had  children,  they  should  have  one-third  part 
of  the  property ;  and  that  expression  denotes  that  it  was  the  in- 
tention of  the  testator,  that  his  grand  children  should  take,  per 
itirpes,  and  not  per  capita.  But  how  does  that  expression,  in  any 
manner,  interfere  with  the  time  fixed,  hj  the  testator,  at  which 
the  property  was  to  be  divided  ? 

The  time  at  which  the  property  was  to  be  divided  among  the 
testator's  grand  children,  is  one  question,  but  in  what  proportiont 
it  shall  be  divided,  is  another  and  a  very  diflerent  question.  The 
same  remark  may  be  made  in  regard  to  the  negra  boy,  John. 
The  boy,  John,  was  to  go  into  the  poetesaum  of  Jarva  Lane,  as 
part  of  her  life  estate  in  the  property ;  that  is  to  say,  the  testator 
expressed  his  desire  that  Jarva  Lane  should  have  the  possesnom 
of  John.  The  life  estate  in  this  property  was  to  remain  in  the 
pouesiion  of  hift  three  daughters,  or  the  survivor  of  them,  until 
their  deaths,  and  then  to  be  equally  divided  among  their  children. 
Suppose  Elizabeth  Russell  had  been  the  survivor  of  the  testator's 
three  children,  could  the  children  oi  the  other  deceased  daughters 
have  compelled  a  distribution  before  her  death  t  Certainly  not ; 
and  for  the  reason  that  she  might  have  children  before  her  death, 
who  would  be  entided  to  a  part  of  the  property.  Frances  Holi- 
day being  the  survivor  of  the  testator*s  three  daughters,  die  is 
entitled  to  the  tK>sses8ion  of  a  life  estate  in  the  pn^rty,  and  at 
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her  decftby  die  grand  dnldren  of  the  testator  will  take»  ondtor  the 
win  of  the  testator,  and  not  through  their  respeetiye  notheim. 

Whether  the  grand  children  will  take  under  the  wUhper  crnpi^ 
iat  or  per  stirpes,  we  leave  an  open  question,  to  be  decided  when 
^le  death  of  Frances  Holiday  shall  authorize  a  dtvisicni  of  the 
property  to  be  made,  according  to  our  construction  of  the  tesCa^ 
tor's  intention. 

Let  the  judgment  of  the  Court  beloW  be  affirmed^ 
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No.  14^— -BBNNEnr  Adams,  plaintiff  in  error,  m.  Oazawat  B.        g       " 
Lamas,  defendant. 


fiao 


[1.]  The  jmisdictioii  of  the  Oourto  of  this  State  ia  co^ztemtive  with  its  tore- 
reigD^,  and  that  is  limited  only  bj  its  territory,  and  it  therefore  attaches 
upon  all  the  property  and  persons  withm  the  limits  of  the  State ;  yet  it  is 
to  be  so  ezaroised  as  to  eonchide  hy  judgment  none  bnt  those  who  are 
partiet. 

£S.]  The  Oeurts  of  Am  Siate  have  no  e^dra  territorial  jnxisdiotion,  and  cannot 
make  thecitizens  of  foreign  States  amenable  to  their  pfoeesaes,  «r  condnde 
them,  by  a  judgment,  im personam,  without  their  consent, 

£3.]  A  foreign  citizen  may  waive  his  exemption,  and  submit  to  the  jurisdic- 
tion ;  and  in  that  event,  he  will  be  concluded  by  the  judgment. 

[4.1  A  files  his  bill  against  B,  who  is  a  citizen  of  New  York — setting  forth  an 
agreement,  by  which  B  stipulated  to  give  to  A  one-third  of  certain  lands,  to 
whkh  B  holds  the  legal  titles,  in  consideration  of  services  rendered,  and 
iafomation  furnished  to  B  by  A,  relative  to  the  lands,  and  which  was  the 
inducement  of  B's  purchase  of  tbemr-«ttd  asks  an  assigBment  to  A  <^  the 
one-third  of  the  lands,  and  a  conveyance  of  titles  to  the  same,  by  B  to  A— 
service  of  the  bill  being  perfected  on  B's  agent  in  this  State :  Held,  that 
upon  this  bill,  a  Court  of  Chancery  could  not  decree  against  B,  because  of 
Ae  want  of  juritdictioa  over  him,  a  dtizen  of  a  foreign  State. 

[6.]  When  a  foreign  citizen  appears,  and  by  counsel  pleads  to  Ae  jurisdle. 
tion,  he  is  not  held  to  have  waived  his  exemption  by  appearance.  Ap> 
pearance,  and  pleading  or  answering  to  the  merits,  held  to  be  a  waiver  of 
his  exemption,  and  an  assent  to  the  jurisdiction. 

Application  for  injunctioD,  Baker  Superior  Court    Before 
Itidge  WAsmBit^  at  Chattbo^  BeoesrtHsn  1S49. 
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Hm  ^aeiflkMi  oo«ipkined  of  m  (bk  caM»  is  ^«  rsftiati  of  tiM 
Court  to  grant  an  iqjiuiction.  The  bill  wm  filed  by  Bennett  Ad^ 
ftOMi  alleging,  tbat  in  1899^  complainant  and  one  John  T.  La- 
mar entered  rate  an  agreement  and  pailuerBhip,  to  porcbaae  and 
grant  some  of  the  lota  of  land  in  Bdk^,  Barij  and  Deealvv 
eoontiet,  which  had  reverted  to  the  State.  It  was  agreed  tint 
Adams  should  examine  the  lots,  and  reportto  Lamar  audi  as  were 
valuable,  at  bis  own  expense ;  and  Lamar  was  to  pay  the  grant 
fees  into  the  treasury,  and  take  out  the  grants  in  his  own  name ; 
Adams,  for  his  trouble,  having  an  interest  of  one-third  in  the 
lots  thus  granted,  or  one-third  of  the  actual  value  of  the  land,  as 
be  might  choose.  The  bill  charged  that,  at  great  expense,  Ad- 
ams proceeded  to  examine  the  lands,  and  reported  to  said  John 
T.  Lamar,  about  eighty  lots  of  great  value;  that  said  John  T. be- 
ing unable  to  pay  the  grant  fees,  Gazaway  B.  Lamar  stepped  into 
his  place*  and  advanced  the  mep6y  'tnking  oat  tiie  grants  in  lib 
own  name,  and  agreeing  to  account  to  Adnms,  on  the  same  terms 
as  provided  in  the  original  agreement  with  John  T.  Lamar.  The 
bin  farther  alleged,  that  John  T.  Lamar  was  dead,  and  Gazaway 
B.  Lamar  resided  without  the  State  of  Georgia ;  that  said  Gaxa- 
way  had  advertised  all  of  these  lands  for  sale,  at  public  outcry,  at 
Milledgeville,  on  the  first  of  December,  1849  ;  that  the  conptain- 
ant  elected  to  take  the  one*third  interest  in  the  lands,  and  ^at  the 
sale  by  Lamar  would  greatly  injure  the  complainant;  that  the 
complainant  desired  to  have  the  land  admeasured,  and  one-third 
part  assigned  to  him,  and  that  Lamar  be  compelled^  after  such  as- 
signment, to  convey  the  same  to  him.  The  prayer  of  the  bifl 
was  for  a  partition  of  the  lands,  and  an  injunction  restraining 
Lamar  from  seUing  the  same. 

The  Court  granted  an  order,  appointing  a  day  for  die  hearing 
of  the  application,  and,  in  the  meanwhile,  ordered  a  copy  to  be 
served  on  the  agent  ol  Lamar  in  Georgia,  and  publication  d  tbe 
application  in  a  public  gazette. 

On  the  hearing  of  the  application,  Lamar  appealed,  by  his  so- 
licitor, and  showed  cause  why  the  injunction  should  not  be  gran^ 
ed ;  among  other  grounds,  because  the  Court  in  Baker  County 
had  no  jurisdiction  over  the  defbndantt  who,  hy  the  bill,  was 
shown  to  reside  out  of  the  State. 

The  Court  sustained  this  objection  and  rctAised  to  gtant  the 
injunction,  and  compli^iaattt  oKcepied* 
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Adaiiu  •«.  LaoQAr. 

R.  F.  Ltc0I»  Ibr  plaintiff  in  ^rror»  cited — 

Deanmg  tm.  Tk€  Bamk  of  CharUiUm^  6  Ga.  Rep.  503.  Btary'^ 
B^  Jur.  §$486,  487,  489,  646,  658.  1  Atkym,  544.  1  Ves.  903. 
SP«^e'tf  JL402.    5  0a.Rep.3il. 

E.  H.  Plast  aad  CmawwblJj,  for  defencluit  in  error,  cited*- 

2  Si9r9*e  Bfrnty  Juruprudence,  f§743,  1291.  1  Kent,  343. 
3  auty  em  C^««&§§1631,  1684  to  1686,  '89,  '9, 129X  P<«m  i^«; 
XtfTcZ  Bidtimare,  1  Fi!».  iSr.  447.  Earl  of  KUdare  vs.  Eustice,  1 
FertMw,  42L  To22er  fx#.  CaHeret^  8  TeniMi,  494.  ilfam^  m 
WaU9,2  Cond.  Rep.  332.  CroHetm  vs.  Mkmsoth  3  Fc*.  «^.  top 
jMige,  182.  Jackmm  w.  P«^rt^,  10  F<!».  ^  ;mi^,  164^  Mead  ve. 
Merrii,  2  Paige.  404.  Mitchell  tv.  Btme&,  i^.  614.  jSa^m^  m. 
Fowler.  9  Poi^e^  280.  £iMe2/  m.  Briggs,  9  JIom.  i2i^.  46& 
Pawling  vs.  Ea^rs  rf  Bird.  13  Johauom.  top  page,  207.  6  Wend. 
452.  5  &<f.  jR^.  519.  Mays  ^  Skivers  vs.  Taylor,  7  Oa.  Rep, 
242. 

£^  1^  OmtI.— -NiSBBT,  J.  defiraring  the  opiaioD. 

Wkeeber  the  Ooorc  below  erred  ia  daaaoMag  this  ii^onctioBt 
depends  ttpou  tlie  cliaraoter  of  tbe  case  made  in  the  bilL  To  da* 
tarraiae  its  character,  we  are  to  look  to  tlie  bill  itael^— to  itsalle* 
gatseaa  and  its  prayer.  It  appears,  then,  from  the  statements  in 
the  bill,  that  an  agreement  was  entered  into,  between  the  com- 
plainant and  one  John  T.  Lamar,  then  of  the  County  of  Bibb, 
and  aowdeoeaaed,  for  die  granting  of  lands  which,  by  Act  of  the 
Legislature,  were  declared  forfeited,  and  which  were  aatborixed 
lobe  granted  to  any  person  who  might  «>ne  forward,  after  a  time 
United,  and  pay  into  the  State  treasury  the  grant  fees.  By  that 
agreement  k  was  sdpttlated,  thA  the  coaqplainant  should,  at  his 
own  expense,  explore  the  country,  examine  the  lands,  and  rqpoit 
to  John  T.  Lamar,  such  lots  as  he  might  belioTe  Taluable  and  de- 
■nable  to  be  granted,  for  ^Mculation.  It  was  forther  stipulated* 
diat  John  T.  Lamar  riiould,  on  his  pait,  grant  the  lands  and  pay 
ike  office  foes;  and  fether,  that  in  consideration  of  the  serrices 
■a  to  be  raadored  by  the  ooiP|^biiiant>  the  partieB  stip«lated,  that 
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be  should  have  anC'third  interest  in  all  the  lands  gfranted,  or  one* 
third  the  actual  value  of  them.  The  bill  proceeds  to  charge,  that 
the  complainant  entered  upon  and  discharged  the  duties  which 
were  devolved  upon  him  by  the  agreement,  and  did,  in  fiict,  ex- 
amine and  report  to  John  T.  Lamar,  a  vast  number  of  lots  of 
land,  lying  in  the  County  of  Baker  and  other  Countiea,  aH  of 
which  are  set  forth ;  and  that  John  T.  Lamar,  not  being  in  funds, 
or  from  some  other  cause,  did  not,  hims^  grant  die  lands,  but 
instead,  communicated  the  information  which  had  been  {umisbed 
him  by  the  com[^ainant  in  relation  to  them*— their  numbers,  <)iial- 
ity,  location,  ^cc-— to  the  defendant,  Gazaway  B.  Lam»r,  who 
was,  at  the  time,  a  citizen  of  Georgia,  but  who,  the  bill  adnHts, 
was,  at  the  time  of  suing  it  out,  and  still  is,  a  citizen  of  the  State 
0f  New  Y&rk;  and,  at  the  same  time,  comnranicated  to  him  the 
terms  of  the  agreement  between  himsdf  (John  T.  Lamar)  and 
the  complainant.  The  bill  farther  states,  that  the  defendant, 
Gazaway  B.  Lamar,  was  induced  by  the  said  John  T.  Lamar,  to 
^etep  into  the  place  of  him,  the  said  John  T.  in  said  operation  ) 
advance  and  pay  into  the  treasury  the  grant  fees  for  the  lands 
which  he  might,  from  time  to  time,  and  altogether,  grant,  in  pur- 
siiance  and  in  consequence  of  the  information  afforded  by  your 
(nrator,  in  consideration  aforesaid ;  take  the  grants  directly  to  him- 
self, instead  of  to  the  said  John  T.  for  whose  benefit,  really,  the 
•aid  investment  was  made  by  the  said  Gtizaway  B.^  give  to  your 
orator  a  one-third  intmiest  in  such  lands  as  he  should  grant  on  the 
information  aforesaid,  or  pay  to  your  orator  the  one-third  of  the 
actual  value  of  said  lands.''  After  this  recital,  the  biH  charges, 
*^  All  of  which  your  orator  believes  and  charges  that  the  said 
Gazaway  B.  agreed  to  do." 

The  complainant  avers,  that  he  did  grant  the  lands  named  in 
tiie  lull,  and  take  the  titles  in  his  own  name.  It  (the  bill)  fardier 
sets  forth,  that  Gazaway  B.  Lamar,  through  Mr^  Edwards,  his 
agent,  had  advertised  the  lands  for  sale  at  Milledgevilh».  It  char- 
'  ges,  that  such  sale  would  i>e  greatly  prejudicial  to  the  interest  of 
die  complainant,  in  the  limds,  and  eUcU  the  one-third  interest  in 
them,  under  the  contract,  instead  of  one-third  the  actual  vahie. 
It  also  charges,  that  the  complanmnt,  <'  desires  to  have  the  sttd 
hmds  admeasured,  laid  off,  and  valued  by  fit  and  proper  persons 
for  that  purpose,  and  his  ooe-third  part  thereof  set  apart,  Uid  off 
foA  ttMign^d  to  him  b^  such  persons^  to  dMtheiMiy  btTe  tfM  pti». 
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sent  enjojment  thereof,  and  ihnt  the  said  Crazaway  B.  may  Im 
campdied^  by  a  dtcr^  ff  IMm  Courit  after  nccA  auignmeiU  amd  ad* 
meaturementt  to  comeey  to  your  orator  such  part  and  parcels  as  may 
be  assigned  to  him,  that  he  may  hare  the  legal  as  well  9m  eqakable 
^le  to  said  lands— the  present  enjoyment,  as  well  as  the  hope  and 
expectancy  thereo£*'  It  &rther  charges,  that  Qazaway  B.  La* 
mar,  having  availed  himself  of  the  information  furnished  by  t^ 
complainant,  and  M  the  benefits  of  the  contract  between  htm  and 
John  T.  Lamar,  is,  in  equity,  bound  to  fulfil  the  obligation  as- 
sumed therein  by  the  said  John  T. ;  that  is,  to  let  him,  complam* 
ant,  have  the  one-4hird  interest  in  the  lands,  and  that  he  holds  the 
one-third  interest  in  the  lands  in  trust  for  the  complainant.  The 
prayer  is,  first,  for  an  injunction  ag^tist  the  sale ;  second,  diat  the 
Court  "  have  assigned  to  the  complainant  the  one-third  part  of 
the  said  lands,  in  such  way  as  shall  seem  fit;"  and,  third,  for  gen* 
eanl  relief. 

Such  is  the  bill — the  primary  object  of  which  is  the  injnnc^ 
tion  which  issued,  and  was  dissolved,  upon  notice  and  motion,  at 
Chambers.  The  order  dissolving  the  injunction  is  die  judg^meol 
excepted  to.  It  is  sought  to  be  sustained,  b^re  this  Court,  upon 
the  grround  that  the  Court  below,  in  the  case  made  by  the  biU,  had 
no  jurisdiction  over  the  defendant,  Gazaway  B.  Lamar,  a  diixem 
of  New  York.  Whether  it  had  jurisdiction  for  the  purpose  of  the 
injunction,  must  depend  upon  the  question,  whether  it  had  juria^ 
diction,  for  the  purpose  of  the  ultimate  relief  sought  by  the  bill  j 
for  it  is  manifest,  that  if  the  Court  could  not  grant  the  decree 
which  is  asked  by  the  bill,  for  the  want  of  jurisdictioB,  it  could 
not  enjcMU  the  sale  of  the  lands.  So,  the  question  now  is,  whedi- 
er,  in  this  case,  according  to  the  allegations  in  the  bill,  the  com* 
phunant  could,  upon  the  hearing,  have  the  relief  he  asks  against 
€hizaway  B.  Lamar,  who  was,  at  the  time  of  suing  out  the  pro* 
cess,  and  who  now  is,  a  citizen  ci  New  York  f  Again,  there  re** 
cars  the  inquiry,  what  is  the  character  of  the^oompfainant's  biUt 
There  are  two  aspects  presented  by  the  IhIL  It  is  dtfaer  a  bill  to 
enforce  the  agreement,  and  to  decree  the  execution  of  titles  to 
one-third  of  this  land,  or  it  is  a  bill  for  partition.  In  either  eveat, 
our  judgment  is,  that  the  Court  had  not  jurisdiction. 

The  prayer  alone  cannot  characterise  a  lull;  for  that  derives 
tiff  character  from  the  allegatioim  in  the  bill.  It  must  be  eonsii* 
tbnA  itnik  tti6  faitt,  6r  it  ii  Mgiitdi^.    Ik  nuty  isH  dMi  6#  t)i6  x 
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Made,  or  k  nay  exceed  ic  In  the  latter  eveoityitB  excees  amouots 
to  nothing.  1  apprehend,  that  if  the  apecifie  prayer  falls  ahort 
of  the  relief  which  the  charges  in  the  biU  demand,  under  the 
prayer  for  general  relief,  the  Court  coold  grant  retief  co-eKtesn 
mr9  with  such  charges.  Now,  hare  tho  specific  prayer  is  for  aia 
asstgnmeat  of  one-third  of  the  lands  in  question,  to  the  eomplaiv^ 
auL  Judging  the  hill  hy  this  prayer,  it  would  seem  to  he  a  biU 
for  a  partition  and  assignment;  but  the  general  prayer  covers  all 
the  vehef  which  the  allegations  in  the  bill  would  permit — so  that 
we  are  not  to  characterise  the  bill  by  the  special  prayer  alone* 
So  far  as  the  prayers  are  mdicia  of  what  the  case-is  made  in  the 
HilU  we  must  eonsider  them  together ;  and  the  special  and  geu^ 
ral  prayer,  taken  together,  are  co*extensi¥e  with  the  allegationa 
m  the  bUL  Upon  them  we  are,  therefore,  thrown,  to  ascertain 
what  ft  is  that  the  complainant  wants — what  kind  of  case  he 
makes.  He  sets  forth  an  agreement,  entered  into  by  the  defimd^ 
wmt^  by  ▼irtue  of  which  he,  the  d^endant,  stipulated  to  John  T. 
Lamar,  to  give  to  the  complainant,  one-third  interest  in  the  landa 
wfai^  were  granted  by  him,  or  one-third  their  actual  value.  Ha 
afesi#  to  lake  the  one-third  interest,  assuming  that  the  alternative 
is  for  his  benefit. .  The  agreement,  then,  set  up  in  the  bill  is,  that 
•a  emndenUion  rf  the  serfncei  rendered^  cmd  the  imfarmatioH  relaHve 
la  the  immdit  ajorded  by  JUm,  Gaxaway  B.  Lamar  tmdertoek  to 
give  complainatU  the  oiuhthird  inUrest  ta  th^m.  This  is  the  grava^ 
men  of  his  btll^-this  the  foundation  of  his  action.  Without  this». 
he  obviously  would  have  no  case  in  Court  of  any  kind;  and  it 
aeeias  to  Me,  thai  the  averments  which  follow,  taken  in  conn/GM> 
tiMi  anth  this  agreement,  establish  th^  character  of  this  action* 
and  demonstrate  it  lo  be,  a  ,bill  filed  tp  procure  a  decree  against 
Ifae  defondaat,  that  he  execute  titles  to  the  one-third  of  the  lands^ 
in  pursuaaee  of  this  agreement.  Parenthetically,  I  remark,  th^L 
other  and  very  grave  questions  might  i^ise  on  this  biU,  if  it  were 
Mained  until  the  hearing*  I  discuss  only  the  one  made  in  this. 
nscord,  to  wit :  the  question  of  jurisdiotion.  The  complainant 
does  neit  daim  to  have  even  an  equitable  title  to  this  one-third,  ex- 
cept by  iflspUoation,  He  distinctly  admits  that  the  legal  title  is  in 
the  defendant.  The  interest  which  he  daims,  is  not  a  title  in. 
equity  whiah  he  has  bought,  or  which  has  passed  to  him  by  can- 
tFStot^  or  which  has  otherwise  devolved  upi^n  him«  Hisbill  sbowe 
uastt^  titla^-*nom2it%  equkablaor  legal»  of  any  portion  of  these 
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Isadt.  The  concract  wkieh  it  exhibits  is,  w  to  the  AofenAurt,  wm 
eaaeetttory  ocmtraot,  for  a  hreaeh  of  which  an  aetion  weald  Ue  at 
Law,  or  Ibr  the  speetie  perlbrmaooe  of  which  a  decree  anghc  be 
had  in  Equity.  The  latier  experiment,  it  seesis  to  «s,  he  has 
XMide.  Aside  from  odier  consideradoos,  we  infer  this  from  the 
legal -efibet  of  the  agreouient  which  he  has  set  op  in  his  bill*  If 
he,  by  his  own  showing,  is  not  seoed,  either  in  Law  or  in  Bquityi 
of  the  one-third  of  these  lands,  he  cannot  come  into  Eqnity  for  a 
partition ;  and,  becanse  he  cannot,  it  is  a  fiiir  inforenee  that  he 
does  not  come  here  for  that  pui^oae*  The  most  signifieant  and 
diaracterising  aTerment  in  this  Inll  is  that  which  charges  a  rightt 
expressed  in  the  form  of  a  desire,  to  ha^e  the  lands  admeasured, 
laid  off  and  Talued,  and  his  one-third  set  apart,  laid  off,  and  as* 
aigoed  to  him,  and  that  the  defmdatU  he  eompeUed^  h^  a  decreet  $9 
convey  to  him  the  part  so  assigned.  Whaterer  else  is  demanded, 
tins  is  a  distinct  demand  for  a  decree  for  a  conTeyance— -Ibr  the 
enforcement  of  the  agreement— for  the  execution  of  titles.  This 
demand  is  consistent  with  the  agreement,  and  the  prayen  of  the 
bill  are  in  harmony  with  it;  for  whilst,  under  the  special  prayeiv 
an  assignment,  it  is  true,  is  asked,  yet,  under  the  g^ieral  prayer, 
the  execution  of  titles  might  be  decreed.  Again,  it  is  charged, 
that  the  defendant  is  bound,  in  equity,  to  folfil  the  obfigation  as- 
sumed in  the  agreetnent  by  J<4m  T.  Lamar,  andto^t^e  Aim  (con* 
yey  to  him)  the  one-third  of  the  lands.  He  asserts  a  rig^t  hy 
charging  an  obligation.  The  right  is  to  have  the  agreement 
carried  into  effect  according  to  its  stipulations,.  Whilst,  there- 
fore, it  must  be  admitted,  that  this  bitt  has  a  double  aepeet,  yet  die 
fovest  emistruotion,  I  think,  must  needs  uuke  it  a  bUl  to  ecnpai 
Omsaway  B.  Lamar  to  comply  with  the  ceatraet,  by  executing  to 
the  complainant  a  title  to  the  one-third  of  these  landa*  If  it  is»it 
la  a  bill  asking  a  deeree,  mpermmamt  against  the  defendant,  who 
as  a  citiaait  of  miother  State.  Has  aConrt  of  Chancery  in  Qeop- 
giur  for  sudi  a  purpoae,  juriadiction  over  a  citiaeD  of  New  Yovfct 
Beyoiid  wH  questien  k  has  not  The  queatioD,  wiiether  a  cittsen 
of  a  foreign  State,  cookl  be  made  a  party  to  a  cause  in  the  Covts 
of  Georgia*  without  his  consent,  se  as  to  bind  him  by  a  judgi- 
meat,  tn  personamf  was  made  before  this  Court,  in  die  case  of 
IkmrmgHml.vs.  Tie  Brnk^Cakariestom.  That  oause  was  ar- 
gued by  the  moot  eaoinent  geailemen  of  the  prafessiott  in  the  two 
States  of  Sonda  Candina  and  Ckotgia,  and  receiTod  the  most  se- 
tot.  ttn.   12 
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riont  coomdendon  wbich  we  could  bastow  upon  it.  With  the 
principles  settled  in  it,  we  are  well  satisfied,  and  I  am,  therefore* 
relieved  from  a  full  discos^on,  in  this  case,  of  the  interesting 
question  of  jurisdiction.  Assuming,  now,  diat  the  object  of  this 
bill  is  to  procure  a  decree,  ti»  jMrsonam,  against  the  defendant,  a 
citizen  of  New  York,  the  single  point  is,  have  the  Courts  of  6eor> 
gift  jurisdiction  t  This  case  &Ils  within  no  exception  to  the  rules 
iBiidownin  Dearitfg  vs.  The  Bank  of  CkaHuia^.  The  question 
there,  was  the  question  here.  I  shall,  therefore,  state  simply,  the 
principles  settled  in  that  case,  and  leave  this  branch  of  this  cause. 
It  was  settled  in  Dearing  vs.  The  Bamk  of  OkaHesiom — 

1.  That  there  is  no  Statute  Law  of  Georgia*  whidi  ai^iorises 
citizens  of  a  foreign  State  to  be  made  parties  to  proceedings  in 
our  Courts,  without  their  consent,  and  to  conclude  diem  by  a 
judgment,  m»  personam. 

2.  That  the  Act  of  5  George  iZ  is,  in  its  spirit,  of  force  in 
G(eorgia ;  but  that  it  applies  to  citizens  of  the  State  who  abscond* 
or  depart  from  the  State  to  avoid  service  of  process,  ar  to  citi- 
zens of  a  foreign  State,  who,  iiaving  been  in  the  State,  dqiart 
therefrom  for  the  purpose  of  avoiding  service  of  process. 

3.  That  the  property  of  a  cidzen  of  a  foreign  State  is  subject 
to  the  jurisdiction  of  our  Courts,  if  within  the  limits  of  the  State^ 
and  may  be  applied,  bodi  at  Law  and  in  Equity,  to  the  paymenta 
ti  his  debts. 

[1.]  4.  That  the  jurisdiction  of  the  Superior  Courts  of  (Seor* 
g^a,  is  co-extensive  with  its  sovereignty,  and  that  is  limited  onfy 
1^  itr  tenitory,  an«l  it  therefore  attaches  upon  all  the  property, 
personal  and  real,  and  the  persons  within  the  limits  of  the  State; 
yet  it  is  to  be  exercised  so  as  to  conclude  none  by  judgments  ex* 
•ept  those  vrho  are  parties. 

(2.J  6.  That  the  Courts  of  this  State  have  no  extra-territorial 
jmisdicdon,  and  cannot  make  the  citizens  of  foreign  States  ame- 
nable to  their  process,  or  conclude  them  by  a  judgment,  MjMrw- 
fMwt,  vridiout  their  consent;  and  a  judgment,  tn^enofMMi,  against 
a  cidzen  of  a  foreign  State,  in  a  cause  wherein  he  did  not  ap- 
pear, akhough  nodce  was  served  upon  him  by  publicadon,  under 
the  2d  Equity  Rule,  is  a  nullity. 

[3.]  6.  That  a  citizen  Of  a  foreign  State  may  Mraive  his  exemp- 
tkm  from  the  jurisdiction  of  our  Courts,  and  come  in  and  defSsndt 
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and  in  that  event  he  would  be  concluded  by  the  judgment  of  our 
Courts. 

[4.]  Suppose*  however,  that  this  bill  be  viewed  in  the  light  of  a 
procee&ig  in  Equity  to  partition  lands — and  it  is  so  claimed  to 
be  by  the  complainant-— still  it  is  obnoxious  to  the  exception,  that 
in  the  ease  made  by  the  bill,  the  Court  has  no  jurisdiction.  In 
^is  State,  by  the  Act  of  1767,  the  mode  of  partitioning  lands, 
held  in  coparcenary,  joint  tenancy  and  tenancy  in  common,  is 
presenbed.  It  is  by  petition  to  the  Superior  Court,  and  exhibi- 
tion of  title.  The  Court  is  required  to  examine  the  petitioner's  ti- 
de, and  thereupon  to  issue  a  writ  of  partition.  There  must  be  a 
legal  tith  in  the  applicant— he  must  show  a  seizin  in  coparcenary, 
jeint  tenancy  or  tenancy  in  common.  The  partition,  when  made, 
becomes  tlM  judgment  of  the  Couit,  and,  therefore,  without 
■lore,  the  partitioned  property  vests;  and  so  It  is  by  the  Com- 
mon Law  writ  of  partition.  These  operate  by  judgment  of  the 
Court.  Notwithstanding  this  statutory  remedy  for  partitioning. 
Equity  has  jurisdiction  over  this  sulject  matter  also.  "  It  is 
(says  Mr.  Story)  upon  some  or  all  of  these  grounds — the  necessity 
•f  a^scovery  of  titles— 4he  inadequacy  of  a  remedy  at  Law— the 
^Bfliculty  of  making  the  appropriate  and  indispensable  compen« 
aatory  adjustments — the  peculiar  remedial  processes  of  Courts  of 
Equity,  and  their  ability  to  clear  away  all  intermediate  obstruc- 
tions against  complete  justice — that  these  Courts  have  assumed 
a  general  concurrent  jurisdiction  with  Courts  of  Law,  in  all  cases 
ef  partition.''     Stort/Ts  Eq.  ^668. 

It  is  not  my  purpose  to  enter  into  a  minute  survey  of  the 
grounds  of  this  jurisdiction.  It  is  admitted  that  Equity  has  ju- 
rifldiedon  over  the  partition  of  lands ;  and  it  is  well  settled  ^at 
Equity  will  decree  a  partition  on  an  equitable  title.  Lord  Hard- 
wk^  in  Cartwright  vs.  Pnlteney,  SfAtk.  380.  Story's  Eq.  §653. 
One  vs.  Swain,  4  John.  Ch.  R.  276. 

But  in  no  case  will  a  Court  of  Equity  decree  a  partition,  un- 
less there  b  a  title  in  the  applicant,  either  legal  or  equitable. 
Now  i^  in  this  case,  there  was  no  controversy  about  the  jurisdic- 
taoD — if  Gazaway  B.  Lamar  was  rightly  before  the  Court*-it  is 
extremely  doubtful  whether  a  Chancellor  could,  upon  the  title 
set  up,  (on  interest  merely  in  an  executory  contract,)  proceed  to 
decree  a  partition— decree  that  he  could  not,  without  first  asoer- 
tsfaing,  by  aprelttninary  iasue  and  decree,  the  complainant's  title. 
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I  am  strooglj  incHoed  to  tbe  opinion,  that  it  would  be  Us  dot j  to 
Temit  the  comphttoant  to  his  proceeding  to  enforce  the  contract 
and  get  a  title,  before  he  oonld  entertain  the  bifl  £ta  partition. 
TkcHt  unless  other  causes  should  make  it  neceaBary,  he  would 
not  be  compelled  to  go  into  Equity  Ayr  partition— he  could  pro* 
ceed  under  the  Statute  at  Law*  It  does  seem  to  me,  that  \H»eo 
the  complainant  in  this  case  admits,  that  the  legal  title  to  all  these 
lands  is  in  the  defendant,  and  shows  no  relation  in  Equity  or 
at  Law  to  the  defendant,  as  coparcener,  joint  tenant  or  tenant  m 
common,  but  only  shows  a  contract  to  convey,  on  the  part  of  the 
defendant,  he  has  eflfoctnaUy  closed  the  doors  of  Chancery  againel 
himself. 

But  with  a  view  to  the  question  of  jurisdiction,  I  inquire,  ndiat 
is  the  moiut  operandi,  upon  a  bill  in  Chancery,  when  that  Court 
decrees  a  partition  of  lands  7  *'  In  cases  of  partition  of  estates, 
if  the  titles  of  the  parties  are  in  any  degree  complicated,  the  dil^ 
ficulties  which  have  occurred  in  proceedings  at  Ceinnaon  Law» 
have  led  to  applications  to  Courts  of  Equity  fer  partitions,  whkb 
are  effected,  by  first  ascertaining  the  rights  of  the  several  per- 
sons interested,  and  then  issuing  the  commission  required,  and 
upon  the  return  of  the  commissioners,  and  confirmation  of  that 
return  by  the  Court,  the  partition  is  finally  completed  by  mutual 
conveyances  of  the  allotments  madq  to  the  several  parties.''  Lard 
lUdesdale.  Mifford's  Pleadings  ta  Jfff.  fty  Jerewty,  120.  Lmrd 
Eldon,  in  Agar  vs.  Fairfax,  17  Vtsey,  531.  To  a  partition,  dien» 
in  Equity,  according  to  Lord  Redesdaie,  three  things  are  necea« 
sary — 

1.  That  the  rights  of  the  parties  be  ascertained ; 

2.  That  the  return  of  the  commissioners  be  confirmed;  and 

3.  That  the  parties  mutually  convey  to  each  other. 

The  first  and  second  are  material  here  to  notice.  It  is  first 
necessaiy,  that  the  rights  of  the  parties  be  ascertained.  That  is, 
that  the  complainant  show  his  title,  and  the  defendants  exhibit 
theirs.  This  is  the  first  issue  made,  and  it  is  upon  this  issue  dMt 
the  first  and  preliminary  decree  is  fimnded — a  decree  teksck  ad- 
jndges  the  rights  of  the  parties.  This  is  a  decree  inpersonam'  it 
does  not  act  upon  the  property — it  is  not  a  partition.  It  acts  upon 
the  parties— it  adjudges— <iJC0rto«Pi#  (in  the  language  of  Lord  iie- 
desdale)  their  rigAu  in  the  property.  It  is  afteri  and  in  eouse- 
quenoe  of  this  deeree»  that  the  comnussiottiaBties;  andibeaclieA 
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of  tke  ooniMMstooers,  and  its  eooimatioo  by  the  Coait»  is,  in 
ftd,  tlie  parlitioii.  When  tlii»  is  doaet  a  final  decree  b  neees- 
sary*  and  tbat  is,  that  the  parties  execute  conveyances.  Tkaiulao, 
Is  a  decree  im  per4OM0m  a  deo^e  which  can  be  enfiuroed  only  by 
those  pnnitory  powers  with  which  Chancery  is  armed,  to  compel 
obedience  to  its  orders.  It  is  sufiicient  for  my  purpose,  if  I  hare 
shown,  and  I  sobmit  that  it  is  shown,  that  Eqaity  coold  not  par^ 
tition  the  lands  in  this  case»  without  reodering  a  decree  mi  par^ 
mmam  against  the  defendant.  For  this  purpose,  as  before  shown, 
the  Courts  of  Georgia  have  no  jurisdiction  over  hinu  Suppose^ 
^heo,  that  the  Court  proceeds  upon  this  bill.  It  would  be  neces- 
sary to  ascertain  the  complainant's  rights  as  against  the  defendant, 
under  the  contract  set  up  under  the  bilU  and  decree  accordingly^ 
9iid  decree  farther,  that  defiradant  convey  to  him.  He  is  not  be» 
ibre  the  Cour(— at  has  no  process  to  bring  him  ther&— its  pro* 
cesses  run  not  into  New  York.  These  decrees  would  be  ren- 
dered»  in  the  expressive  language  of  the  books,  behind  hi»  haek^^ 
in  violation  oi  the  comity  of  States— of  the  sovereign  rights  of 
New  York — and  would  be  but  a  sounding  brass  and  a  tinkling 
cymbaL  The  decree  which  ascertains  the  right  of  the  com* 
fdainant  to  a  partition,  must  necessarily  |Mreoede  the  appointment 
of  commissioners.  No  Court  would,  upon  the  averments  in  the 
bill,  without  proof,  award  a  partition ;  and  whenever  it  makes  an 
issue  on  those  averments,  it  is  a  personal  issue ;  «nd  whenever  it 
decroQS  upon  that  issue,  it  is  a  judgment  ui  perwnam.  I  do  not 
deny  the  jurisdiction  of  a  Court  of  Chancery  over  the  lands 
vrithin  the  limits  of  the  State,  for  the  purpose  of  partition,  owned 
by  a  non-re«dent,  and  others  who  re^e  within  the  State.  As,  if 
lands  are  held  in  parcenary,  joint  tenancy,  or  tenancy  in  com* 
mon,  by  A,  B,  and  C,  and  C  resides  out  of  the  State.  In  jueh 
case^  \£$  on  any  account,  it  became  necessary  to  go  into  Equity, 
that  Court  would  no  doubt  partition,  as  between  the  parties 
within  the  jurisdiction,  and  its  judgment  would  conclude  them ; 
hot  it  would  not  bind  C,  who  is  not  before  the  Court.  8iory*§ 
JB^  i  656.  17  Vt9ey,  544.  Dearing  v».  The  Bank  qf  Charier- 
Ion.  5  Ge&.  R.  497.  In  such  a  case,  if  the  petitioner's  title  was 
dear,  a  Court  rf  Law  would  proceed  to  partition,  and  let  him 
into  possession,  leaving  the  non-resident  to  assert  his  rights^-— 
Nay,  more ;  I  think  it  is  clear,  that,  if  two  are  joint  tenants,  or 
partiMiSy  or  lenaats  in  common^  ef  lands  within  the  State,  wuk 
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ome  is  a  noo-retideBt,  upon  exhibition  of  his  titfo,  mt^  that  heing 
el«sr»  «  Court  ^  Lmw  would  partition,  at  die  instance  of  &e 
xesident  citiseo.  But  when  the  right  to  a  partition*  as  against  a 
nonresident,  depends  npon  an  ^qmkabU  titU,  to  be  ascertained 
by  a  decree,  and  there  are  no  parties  bat  the  daimant  and  the 
Bon»reBident,  (which  is  this  case,)  I  am  well  assared  that  Chan- 
cery would  decline  the  jurisdiction.  It  would  advise  the  com- 
plainant to  resort  to  the  tribunals  holding  juris^tion  of  die  per^ 
son  oi  the  foreign  citizen,  and  having  there  estabHshed  his  tide, 
and  procured  his  deed,  return,  and  ask  and  receive  a  partition. 
That  the  Courto  of  New  York,  and  the  Circuit  Court  of  the 
United  States,  are  open  to  this  complainant,  to  enforce  this  cbn- 
traet  against  Oaxtnmiy  B*  I^mar,  there  can  be  no  doubt  He  is 
not,  dierefore,  remediless.  If  his  claim,  as  set  forth  in  this  biH, 
be  sustainable,  he  can  there  enforce  a  title  to  his  one-third  interest 
in  these  lands,  and  having  done  so,  he  can  epforce  a  partition  here. 
P€$m  «#.  Lord  Baltimore,  1  Fsfey,  8r.  446.  Earl  qfKUdareP9. 
Eustace,  1  Venum,  419.  ToUerw.  Carterlet,3  Vemom,  494.  Mot- 
Mr  vff.  WattSi  6  Oranckf  148  to  170.  Oramekm  vs.Joktuou,  3  Fe- 
sey,  Jr.  182.  Jacksou  vs.  Petrie,  10  Vuey,  164.  Mead  t».  Me- 
rilp  2  Paige,  404.  Mitchell  vm.  Bur^,  lb.  614.  3  Story's  Com. 
ou  the  ConUituiioth  §$1631,  1664  to  1686.  Story's  Equity,  §§743, 
'4,899,  1293. 

[5  J  The  defendant,  upon  the  motion  to  dissolve  the  injunction, 
appeared  by  counsel,  and  insisted  upon  its  dissolution  upon  seve- 
eral  grounds,  but  mainly,  because  the  Court  had  no  jurisdiction 
over  him,  being  a  citizen  of  New  York ;  and  it  is  argued  before 
us,  that,  having  appeared,  he  waived  his  exemption  ther^y  from 
the  jurisdiction  of  the  Court,  and  would  be  bound  by  its  judg- 
ment It  is  the  privilege  of  a  foreign  citizen  to  waive  the>  want 
of  jurisdiction  over  him,  in  the  Courts  of  G^eorgia.  He  may 
come  in  and  submit  to  the  jurisdiction  and  plead,  and  would,  in 
diat  event,  be  concluded  by  a  judgment  im  personam.  Mr.  Story, 
in  Picquet  vs.  Swan,  says,  "  If  the  party  diooses  to  appear,  and 
take  upon  himself  the  defence  of  die  suit,  that  might  vary  the 
ease,  for  he  may  submit  to  the  local  jurisdiction,  and  waive  his 
personal  immunity."  5  Mason  R.  43,  '4.  In  Dearing  vs.  The 
Bank  rf  Charleston,  we  say,  **  It  has  been  already  intimated, 
diat  if  a  citizen  of  a  foreign  State  should  appear  and  defend  a 
soil,  and  a  judgment  im  personam  be  rendered  against  himi  he 
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woQld  be  conelodod  by  it.  He  may  waiTe  bw  exempdon  from 
die  jariadicdoD,  and  being  beardt  could  arer  notbiag,  in  any  tri- 
bnnalt  against  the  judgment.  6  Oeo.  R,  519.  Bot  wbat  is  it  to 
appear  and  defend  t  He  must  appear  and  plead,  or  answer,  to 
tbe  merits,  subn^tting  yoluntarily  to  tbe  jurisdiction.  When  he 
does  f^pear,  upon  wbat  principle  is  it  that  be  will  be  concluded 
by  tbe  judgment!  It  is  upon  tbe  principle  of  consent  that  it 
^all  bind  him.  He  decU  to  litigate  his  rights  in  dmt  forum,  and 
therefore  can  aver  nothing  against  the  judgment  which  it  renders. 
The  record  in  such  a  case,  I  apprehend,  should  furnish  evidence 
of  this  consent.  Pleading  to  the  merits,  and  a  judgment  on  tbe 
pleading,  would  erince  bis  consent.  But  if^  on  the  contrary,  tbe 
record  should  disclose  a  plea  to  tbe  jurisdiction — dissemt  to  the 
jurisdiction— 4ie  could  aver  against  the  judgment ;  it  would  not 
bind  him.  In  this  case,  upon  a  motion  to  dksolve,  the  defendant, 
by  conns^  resists  tbe  jurisdiction.  He  solemnly  disdaims  it 
He  €u$arti  his  immunity.  He  claims  the  protecdon  of  a  foreign 
sovereignty,  against  tbe  local  jurisdiction.  He  exclaims,  upon 
the  record,  as  the  Roman  did  under  the  scourgings  of  Ffrresr,  **  I 
am  a  Roman  citizen."  And  all  this  upon  an  interlocutory  mo» 
tion,  befinre  tbe  case  has  reached  its  merits.  Strange  absurdity, 
that  tbe  very  act  oi  resisting  tbe  jurisdiction,  should  be  held  an 
assent  to  it. 
Let  tbe  judgment  be  affirmed^ 


Na  15^-— Obosgs  S.  Oglksbt,  plaintiff  in  error,  tv.  W.  W.  Oil* 
HOES,  administrator,  hcc  defendant* 

[1.}  Where  the  Oirooit  Oourt  nidnterpreU  the  dedakm  of  die  Supreme 
Coart,  on  a  ibnaer  hesring,  tbecaaae  will  he  remeaded,  with  iaatnictioiii. 

In  Equity,  in  Lee  Superior  Court.    Before  Judge  Wabrbn, 
November  Term,  1846. 
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When  this  cause  was  previously  before  this  Court,  {6  Ga.  Rep, 
M,)  it  was  remanded,  with  instructions,  **  That  the  aiiomistrator» 
de  honu  Man,  file  his  bill  within  a  reasonalide  time,  agmkistlyodi 
the  parties  now  before  the  Court,  in  which  all  concerned  may  H* 
tigate  ;  and  firiling  or  refusing  so  to  do,  it  is^rther  Ordered,  that 
the  funds  in  the  hands  of  the  receiver  be  paid  over  to  George  B» 
Oglesby." 

A  motion  being  subsequently  made  in  the  Court  below,  to  dis* 
solve  the  injunction,  on  the  coming  in  of  the  answer,  and  thnt  the 
money  in  the  hands  of  the  receiver  be  paid  over  to  Oglesby,  die 
presiding  Judge  refused  the  same,  upon  the  giound  that  such  a* 
order  would  be  inconsistent  with  the  instructions  of  the  Supreme 
Court 

This  decision  was  excepted  to,  and  the  cause  brought  up  fyt 
the  purpose  of  obtaining  a  construc^on  of  this  Court  upon  its 
own  order. 

H.  Holt,  for  plaintiff  in  error. 

E.  R.  BitowN,  for  defendant. 

The  following  order  was  entered  in  this  case: 

Georgb  S.  Oglbsbt,  plaintiff  in  error,  ^ 

w.  > 

Wm.  W.  Gilmorb,  administrator,  &c.  defendant.  ) 

This  cause  came  before  the  Court,  upon  a  bill  of  exceptions 
and  transcript  of  the  record,  from  die  Superior  Court  of  Lee 
County ;  and  after  argument  of  counsel  heard  thereon,  it  is  con- 
sidered and  adjudged  by  the  Court,  that  the  Older  of  the  Court 
below  be  reversed,  and  a  re-hearing  had,  upon  the  ground  that 
the  Court  erred,  in  holding  that  it  was  coiitrolled»  in  the  premi* 
ses,  by  the  instructiKHissent  down  from  this  Court,  in  the  case  of 
Ogleshy  vs.  GUmare  and  others^  decided  at  the  Araericus  Term, 
1848 ;  its  intention  being  to  hold  up  die  fund,  in  the  liands  «^th0 
receiver,  for  a  reasonable  length  of  time,  only  for  the  purposes  of 
the  lidgadon  therein  contemplated ;  and  should  the  administra- 
tor, de  bonis  nan,  interplead,  as  he  has  done,  then  to  place  the  dift- 
posidon  of  die  fund  in  controversy,  entirely  at  die  discretion  of 
the  Chancellor,  untrammeled  by  the  authority  of  diis  Court. 
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No.  16.'-»BKNJAif IN  O.  Kbaton,  plaintiff  in  error,  vs.  Elizabeth 
M.  M.  Grevnwoob,  defendant. 

tl.]  Ooorti  of  Bquitj  liave  jnriidietion  to  compel  tnuteet  to  account  for  tlie 
tnift  iiiiids  in  their  hands,  espedally  when  theacooimti  are  complicated, 
and  from  the  facU  alleged  in  the  biU,  it  affirmiUively  appears,  a  discoveiy 
from  the  defendant  is  necessary  to  obtain  a  decree. 

[2.]  The  Statute  of  Limitations  does  not  begin  to  ran  against  exprt»$  trusts, 
created  by  the  act  of  the  parties,  or  by  the  appointment  of  the  law,  so  long 
as  the  tmst  continues,  and  is  acknowledged  to  be  a  contimdng,  s^sisHng 
trust,  for  the  reason,  that  the  possession  of  the  trustee  is  the  possession  of 
the  cesM  que  trust;  but  when  the  trust  is  denied  by  ^le  trustee,  and  he 
<^ms  to  hold  the  trust  funds  or  the  trust  property,  as  his  own,  atk>ersely  to 
his  cestui  que  trust,  the  latter  having  knowledge  of  that  &ct,  the  Statute  will 
begin  to  run  in  favor  of  such  express  trustee  from  the  time  of  such  adverse 
claim  or  possession. 

[3.]  The  Statute  of  Limitations  will  begin  to  run  against  tm/^^ieti  trusts — as, 
where  a  party  claims  title  to  property  in  his  own  right,  and  is  sought  to  be 
oonveited  into  a  trustee  by  the  decree  of  a  Court  of  Equity — the  Statute 
will  begin  to  run  in  his  &vor,  from  the  time  of  his  possession,  in  the  same 
manner  as  it  would  do  in  a  Court  of  Law ;  for  the  reason,  that  his  posses- 
sion never  was  the  possession  of  the  alleged  cestui  que  trust — ^the  relation  of 
trustee  and  cestui  que  trust  never,  in  fact,  exists  between  them,  until  the  de- 
cree of  the  Court  establishing  that  relation. 

In  E<iaity,  in  Baker  Snperior  Court.     Decision  on  demurrer, 
by  Judge  Warrbn,  December  Term,  1849. 

Elizabeth  M.  M.  Greent^obd  filed  a  bill,  in  Baker  Superior 
Court,  again^  Benjamin  O.  Keaton,  charging  that,  in  1835,  her 
aflfections  became  estranged  frotii  her  busband,  by  reason  of  his 
cruel  treatment,  and  being  far  away  from  her  kindred  and  friends, 
wkh  no  one  to  guide  her  in  the  paths  of  virtue,  she  was  ensnar- 
ed by  the  assiduous  kindness  and  attentions  of  Benjandin  Q.  Kea- 
ton, who  St  length  succeeded  in  enKsting  her  aflEections ;  that  be- 
ing tims  entangled,  shei  soon  lost  her  virtue,  honor  and  chastity ; 
titat  a  separation  from  her  busband  followed,  and  soon  a  divorce 
was  granted  to  him ;  that  her  husband  then  turned  over  to  her,  for 
a  permanent  support,  about  $10,000;  that  having  unlimited  con- 
idenee  in  Keaton,  and  bdingcut  off  from  all  connection  with  the 
vbtuous  80^  respectable,  athd  knowing  Keaton  to  be  a  shrewd 
and  flIoiMy-naaiking  ttan»'  8h6  dbfiv^red  to  Yatii  the  Whole  of  bl^f 
tot.  viii  18 
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property,  in  especial  trust  and  coDfidence,  directing  and  request* 
ing  him  to  use  the  mone  j»  as  her  agent,  for  her  use  and  benefit,  iti 
whatever  way  he  deemed  best  arid  most  conducive  to  her  interest; 
that  he  received  it,  promising  to  account  to  her,  whenever  re- 
quested, for  the  principal  and  whatever  profits  be  might  make ; 
that  Keaton  immediately  placed  the  fund  into  active  and  profita- 
ble operation,  by  shaving  notes  at  heavy  discounts,  purchasing 
lands  and  negroes,  which  he  re-sold  at  large  profits,  and  finally 
investing  in  land  and  negroes,  which  he  worked  to  great  advan- 
tage ;  that  by  these  and  like  means,  the  fund  rapidly  increased 
until  it  amounted  to  the  sum  of  $50,000 ;  that  the  particular  num- 
bers of  the  land,  the  names  and  number  of  the  negroes,  the  ob- 
ligors of  the  notes,  bonds  and  specialties,  and  the  respective 
amounts  thereof,  the  said  Benjamin  O.  has  fraudulently  and  in 
bad  faith,  withheld  from  complainant,  and  roncealed,  under  his 
own  name,  when  he  should  have  used  the  name  of  complainant, 
as  his  cestui  que  trust. 

The  bill  farther  alleged,  that  in  May,  1849,  complainant  de- 
manded an  account  and  settlement,  which  he  refused,  under  vari- 
ous pretences;  among  others,  that  he  had  paid  complainant  in 
•lands — whereas,  she  alleged,  that  pending  a  suit  filed  by  her  for- 
mer husband  against  Keaton,  for  crim,  con.  Keaton,  pretending 
to  fear  the  issue  of  the  suit,  made  a  deed  to  complainant  for  a 
number  of  lots  of  land  in  Baker  and  other  Counties,  the  value  of 
which  she  did  not  know,  or  care  to  know,  inasmuch  as  the  deed 
was  made  merely  for  her  protection,  should  the  said  suit  end  dis- 
astrously ;  that  after  the  termination  of  the  suit,  whidi  was  fkvo- 
rable,  as  Keaton  found  sale  for  the  land,  or  whenever  he  wished, 
he  called  for  the  deed,  and  erased  therefrom,  with  the  form  of  her 
consent,  such  lots  as  he  chose— complainant  taking  no  thought 
about  it,  as  her  confidence  in  him  was  unbroken,  and  his  infiu- 
ence  over  her  unlimited ;  that  at  one  time  he  gave  to  her  a  negro 
woman,  worth  about  $600,  as  he  said,  for  one  of  the  lots  of  land ; 
what  became  of  the  proceeds  of  those  erased  from  the  deed,  she 
did  not  know  or  care,  never  conceiving  that  she  had  any  title 
therein ;  that  he  had  thus  erased  all  the  lots,  save  Mree,  and  they 
were  valueless. 

The  bill  farther  alleged,  that  Keaton  pretends  he  has  a  rec^ 
in  full,  whereas,  the  truth  was,  that  sometime  in  November,  1844, 
he  tdld  <:omplaiRaiit»  in  the  pra«nioe  of  wknMwas^  brought  1^ 
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him,  that  he  wanted  to  settle  with  complainant  in  relation  to  said 
lands.  Unsnpported  by  a  friend,  and  withal  having  the  same 
trusting  confidence  in  him  that  had  led  her  from  the  paths  of  vir- 
tue— being  still  his  weak,  though  willing  victim — she  told  him  to 
settle ;  that  Keaton  then  said,  that  he  owed  her  only  $180,  and 
gave  her  a  note  for  that  amount  on  one  Dennard ;  that  he  then 
presented  her  a  paper  to  sign,  which  she  did,  not  knowing  its  con- 
tents, but  has  since  understood  that  it  was  an  acknowledgment 
that  he  had  fully  accounted  to  her  for  the  lands  erased  from  the 
deed ;  that  he  made  no  account  of  his  actings  and  doings,  and  that 
he  procured  this,  paper  fraudulently,  and  in  violation  of  the  ^th, 
trust  and  confidence  reposed  in  him. 

The  bill  farther  alleged,  that  the  negro  woman,  the  note  for 
$180,  a  house  and  lot  in  Albany  worth  $300,  and  the  valueless 
land  not  erased  from  the  deed,  constitute  all  that  complainant  over 
received  from  Benjamin  O.  Keaton,  for  the  funds  entrusted  to  his 
care;  and  that  she  never  discovered  the  g^oss  frauds  practised 
by  Keaton,  in  taking  the  receipt,  or  of  his  intention  to  refuse  to 
account  fairly  with  her,  until  shortly  before  the  filing  of  her  bill,  ' 
and  within  that  year,  (1849.) 

The  prayer  was  for  an  account 

To  this  bill  was  filed  a  general  demurrer  for  want  of  equity, 
and  also  a  special  demuirer,  setting  up  as  a  defence  the  Statute  of 
Limitations. 

The  Court  overruled  the  demurrer,  and  Keaton,  by  his  coun- 
0el,'excepted. 

H.  Morgan,  for  plaintiff  in  error,  cited-^ 

JL  Thomas  vs.  Brinsjield,  7  Qa.  Rep.  167,  *8.  Angett  on  Lim- 
itationSf  174,  *5.  7  Johns.  Ch.  R.  110.  1  Fonb.  Eq.  246  and 
note.  Bouvier's  Law  Die.  605.  4  KenVs  Com.  295.  Sanders  on 
Uses  and  TrusU,  6.  Coopmr's  Eq.  Plead.  Luro.  27.  Bloc.  Com. 
431.  Fonb.  Eq.  PL  246.  Waits  9f  Serg.  95.  Bou.  Law  Die. 
605.  2  Story* s  Eq.  1195.  2  Blae.  Com.  327  to  338.  3  Blae. 
481.  Cooper's  Eq,  PI.  Intro.  27.  4  Kent's  Com.  295.  2  Fonb. 
333.  Hill  on  Trustees,  60.  Addington  vs.  Conn,  3  Atk.  151. 
Start  vs.  MeUish,  2  Atk.  612.  2  Story's  Eq.  970.  Leunnon 
TrusU  and  TrusUes,  7,  8,  9  and  note.  2  Story's  Eq.  964.  Cro 
m/ff  9$.  Ookmath  9  Ves.  323.    Lewin  m  Ttmti  smd  Timokm^  44. 
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Hill  on  Trustees,  65,  '6.  lb.  66,  '7.  Lewin  <m  TrusU  and  Trus- 
tees, 77,  '8.  2  Stores  Eq.  \l^5  and  note.  lb.  1069,  1070  and 
note.  lb.  973.  Ih.  1195.  Lewm  on  TrusU  and  Trustees,  16. 
Philips  vs.  Bryde,  3  Ves.  120,  127,  Story  on  Agency,  pp.  2,  3,  4, 
5,  and  §226.  1  Story's  Equity,  464.  7  Go.  R.  207.  iJ.  206, 
1  5/ory'#  i?f.  71.  AeU  of  Legislature,  1847,  p.  197.  Stoiy  o» 
Bflt/,  2,  3,  101,  '2,  '4,  §§141,  '5  to  157,  aiu2  p.  112.  2  iS&wyi  ^^. 
§1041.  Story's  Eq.  Plea.  23,  242,  Mitford's  Eq.  Plea.  37,  41. 
Cooper's  Eq.  PL  5.  2d  edit,  rf  Wigram  on  Discovery,  125  to  133. 
4  Jokns.  Ck.  R.  437.  1  Story's  Eq.  187.  Coster  vs.  Murry,  5 
Johns.  Ch.  Rep.  522.  Troup  vs*  SnuU,  20  Johns.  R.  33.  Leo-^ 
nard  vs.  Pitney,  5  Wend.  K  Y.  Rep.  Alien  vs.  Mille,  17  lb.  202. 
MUes  vs.  Barry,  1  Hill,  S.  C.  296  or  96.  ikfoM.  T«n^7t&«M.  Field, 
3  Jlfo**.  i?.  201.  Homer  vs.  Fish,  1  Pic*.  135.  WeOs  vs.  Fish, 
3  lb.  74.  Famam  vs.  Brook,  9  P»ci(;.  212.  jSok^  iSca  Company 
vs.  Mymondsile,  3  P.  Wms.  143.  Hmnley  vs.  Cramer,  4  Gmmii'a 
iV.  y.  /L  718,  {in  Equity.)  Angell  on  Limitations,  188,  196,  '7,. 
'8,  '9  to  202.  Ka»«  v<.  Bloodgood,  7  Jo^iu.  C4.  90,  114.  Trip, 
Slade  and  others  vs.  Low,  administrator  et  ai.  2  Kelly,  304.  3 
Blac.  431.  1  Story's  Eq.  191,  199,  202,  207  and  noU  to  238. 
Prescott  4*  £aMMi  w.  ITi^^,  Timsnons  et  al.  I  HiU,  5.  C.  270. 
H'dton  vs.  Banon,  1  Fet « Jr.  284.  i^yaw  m.  Mackmatk,  3  Brown's 
Ch.  R.  15,  16.  Jlfr.  BtfZ^'i  jwte  aiki  Pierce  vs.  Nibb,  there  dted  p. 
16,  note.  Jarvis  vs.  White,  7  Ves,  413,  '14.  Gray  vs.  Mathias,  5 
Fm.  293,'94.  Bromly  vs,  Holland,  5  Fe*.618,'19,  PiersoUvs. 
Elliott,  6  Peters'  R.  95,  98.  1  Johns.  Ch.  R.  517.  1  Story's  Eq. 
309,  307,  308.  Adams  vs.  BarreU,  5  Oa.  JR.  413.  HoweU,  ad- 
mxnistrator,  vs.  Fountain  et  al.  3  Kelly,  176.  Whit^ead  vs.  Peek, 
1  Kelly,  153.  3  jB/odk.  432,  163.  Lever  vs.  Lever,  1  HUl^s  Ch. 
R.  S,  C.  62.  Kanevs.  Bloodgood,  7  Johns.  Ch.  R^.  110.  2  &o- 
fy'«  J?g.  1284,  1520»  1521,  and  notes.  Madd.  Ch.  Pr.  96.  8Uh 
ry's  Eq.  Plea.  751  to  760.  iStocA^A^MM^  vs.  Bamston,  10  Fef.  466, 
'67.  15  lb.  ex  parte  Dewdney,  496.  Beekfrrd  vs.  Wade,  17  !*• 
96.  iU»rr3^  «#.  Coster,  20  iVl  Y.  A4g^.  576,  582,  om^  5  Jokns.  O^ 
iJ.522.  Prevo^y^.  Arats,^  Wheat,  i^.  Elmomdorfvs.  Tay- 
lor,  10  i^.  168.  N49on  vs.  WUkins,  3  Peters,  44,  52.  P«c«  «»• 
VaUier,  9  A.  405>  416,  417.  South  Sea  Company  vs.  Mymond* 
sife,  3  P.  TFm.  143.  Ddoraine  vs.  Browne,  3  Bro.  C.  R.  633, 
646.    iUiv  J^^>  iVote.    DeUmche  vs.  Lanties,  3  Jbibi#.  C%.  JB^pc 
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212.  Kane  w.  Bloodgood,  7  Jehn$.  Ch.  R.  Sims  V4.  McDonr 
aid,  3  KsUy.  Thonuu  w.  Brinifieid,  7  Go.  Rep.  157,  '58.  Lever 
99.  Lever,  1  HilT^  Ch.  R.  S.  C.  62.  Barnwell  vs.  Bamweil,  2  B. 
252.  Ftmb.  b.  1,  chap,  i,  §27,  amd  note  p.  287.  Purceil  vs.  Mo- 
Namara,  14  Ves.  91.  8  Porter's  Ala.  Rep.  JSouseal  ve.  CHhbe,  1 
BaiL  Eq.  S.  C.  R.  482.  Wardlato  vs.  Gray,  Dudley's  Ga.  R^. 
8$.  Taylor  vs.  Bates,  6  Cow.  N.  Y.  376.  Strafford  vs.  Riehard- 
son,  15  Wend.    Ferris  vs.  Parris,  10  Johns.  288. 

Lton»  for  defendant,  cited — 

1  Bailey's  Rep.  230.  2  Aih,  612.  Cooper's  Eq.  PI.  11.  2 
Story's  Eq.  Jur.  note  to  §495.  Jeremy's  Eq.  184,  390.  Lady 
Ormond  vs.  Hutchinson,  13  Ves.  47.  Purceil  vs.  McNamara,  14 
Vet.  91.  Wood  vs.  Downs,  18  Ves.  12a  Hovenden  vs.  Amnesly,  2 
iS(^.  ^  L^.  634.  Freeman's  Ch.  Rep.  156,  300.  Murray  vs. 
Mason,  8  P«r^#  i2<y .  222.     1  HilTs  8.  C.  Rep.  67. 

By  the  CW-^w— Warnbr,  J.  deliyering  tbe  opinion. 

Two  questions  were  made  on  the  argument  of  this  cause,  by 
^he  plaintiff  in  erroz^-* 

First^whether  the  allegations  in  the  complainant's  bill  are 
sufficient  to  give  to  a  Court  of  Equity  jurisdiction  of  the  cause  t 

Second — whether  the  complainant's  right  to  call  the  delen^ 
ant  to  account  with  her,  concerning  the  money  and  property 
placed  ii^  his  hands,  and  entrusted  to  his  management,  for  her  be»- 
efitr  is  ix>t,  according  to  the  allegations  made  in  her  biU,  barred 
by  the  Statute  of  Limitations} 

[l.J  In  regard  to  the  first  objection,  we  are  of  the  opmion  the- 
complainant  has  made,  upon  the  record,  a  clear  case  for  the  jo* 
risdiction  of  a  Court  of  Equity.  The  bill  charges,  that  the  com* 
plaMiaot  placed  a  large  amount  of  money  and  other  property  in 
the  hands  of  the  defendant,  in  the  trust  and  confidence  that  be 
would  so  use  it,  and  invest  it  for  her  benefit,  as,  in  his  discretion, 
should  be  most  conducive  to  her  interest ;  that  he  accepted  die 
money  and  property,  so  placed  in  his  hands  and  entrusted  to  him 
for  the  purposes  stated,  and  has  made  large  profits  therefrom,  by 
investing  the  money  so  placed  in  his  hands,  by  tbe  complainani, 
as  mell  as-tke-mpneyiansing.  fiooro  the  prooeedsiof  the  proper^ 
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SO  turned  over  to  him,  in  lands,  negroes^  negotiable  secarities  and 
other  property ;  that  the  particular  numbers  of  the  land,  so  pur- 
chased by  defendant  with  the  funds  of  the  complainant,  as  well 
as  the  names  and  number  of  the  negroes,  the  names  of  the  obli- 
gors of  the  notes,  bonds  and  specialties,  and  the  respective 
amounts  thereof,  the  defendant  has  frauduUntly  and  in  bad  faith, 
withheld  from  the  complainant,  and  concealed  the  same  under  his 
own  name. 

The  plaintiff  in  error  insists,  that  it  is  not  alleged  in  the  bill, 
that  it  is  necessary  to  search  the  conscience  of  the  defendant  for 
a  discovery^  to  enable  her  to  obtain  a  decree  against  him.  The  re- 
ply is,  that  the  complainant  has  made  such  allegations  as  make 
it  affirmatively  appear,  on  the  face  of  the  bill,  that  such  a  disco- 
very if  necessary.  The  allegation  of  such  facts,  as  make  it  ap- 
pear that  a  discovery  from  the  defendant  is  necessary  to  enable 
her  to  obtain  a  decree,  will  give  to  the  Court  jurisdiction,  and  is 
equally  as  satisfactory  as  if  the  allegation,  that  it  toas  necessary^ 
had  been  inserted  without  the  facts.  The  very  nature  and  history 
of  thb  transaction,  as  disclosed  by  the  record,  necessarily  gives 
to  a  Court  of  Equity  jurisdiction.  It  has  been  earnestly  insisted 
before  us,  that  the  claim  of  the  complainant  is,  by  her  own  show- 
ing, barred  by  the  Statute  of  Limitations,  and  that,  if  in  the  view 
oi  the  Court,  the  defendant  shall  be  considered  as  a  trustee  for 
the  complainant,  still  it  is  such  a  trust  as  against  which  the  Statute 
of  Limitations  will  run. 

There  are  two  general  classes  of  trusts*— First,  express  trusts, 
created  by  the  act  of  the  parties,  or  by  the  appointment  of  the 
law.  Under  this  head  may  be  included  executors  and  adminis- 
trators, guardians  of  infants,  bailees,  factors,  agents,  persons  who 
receive  money  to  be  paid  to  another,  or  to  be  applied  to  a  parti- 
cular purpose,  and  those  who  fill  any  fiduciary  situation,  created 
either  by  the  act  of  the  parties,  or  by  the  appointment  of  the  law. 
Every  deposit,  says  Chancellor  Kentt  in  Kane  vs.  Bloodgood,  (7 
Johns.  Ch.  R.  110,)  is  a  direct  trust. 

Second,  implied  trusts,  as  where  persons  claiming  property  in 
their  oum  right,  are,  by  the  decree  of  a  Court  of  Equity,  founded 
on  fraud  or  the  like,  held  to  be  trustees  by  implication  of  law. 

Many  cases  have  been  cited  at  the  bar  in  relation  to  the  appli- 
cation of  the  Statute  of  Limitations  to  trusts  and  trustees.  With- 
out attempting  to  reconcile  and  barmoniBe  the  apparent  conflict- 
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ing  decisioDs  to  be  found  in  the  books,  both  in  England  and  in 
this  country,  upon  this  question,  we  will  endeavor  to  deduce  from 
t)iem  the  following  general  propositions: 

[2.]  First,  that  in  cases  of  express  trusts,  created  either  by  the 
act  of  the  parties,  or  by  the  appointment  of  the  law,  the  Statute 
of  Limitations  does  not  begin  to  iiin  in  favor  of  the  trustee,  so 
long  as  the  trust  continues,  and  is  acknowledged  to  be  a  conHnu- 
ingt  subsisting  trusty  for  the  reason,  that  the  possession  of  the  trms- 
tee  is  the  possession  of  the  cestta  que  trust ;  but  when  the  tnut  is 
denied  by  the  trustee,  and  he  claims  to  hold  the  trust  funds  or  the 
trust  property  as  his  own,  adversely  to  his  cestui  que  trusty  the  lat- 
ter having  knowiedge  of  that  fact,  the  Statute  will  begin  to  run  in 
favor  of  such  express  trustee,  from  the  time  of  such  adverse 
claim  or  possession.  Kane  vs,  Bloodgood,  7  Johns.  Ch,  R.  123. 
Boone  vs.  Chiles,  10  Peters'  Rep,  223.  Willison  vs.  Wathins,  3 
Peters,  52.  Bouseal  vs.  Gibhs,  1  Bailey's  Eq.  R.  485.  Baker  vs. 
Whiting,  3  Sumner's  Circuit  Court  Rep.  466. 

[3.]  Second,  in  cases  o{  implied  trusts,  where  the  party  claims 
title  to  the  property  in  his  own  right,  and  is  sought  to  be  converted 
into  a  trustee  by  operation  of  law,  the  statute  begins  to  run  in  his 
favor  from  the  time  of  his  possession,  in  the  same  manner  as  it 
would  do  in  a  Court  of  Law,  for  the  reason,  that  his  possessioii 
never  was  the  possession  of  the  alleged  cestui  que  trust,  in^much 
as  the  relation  of  trustee  and  cestui  que  trust  never,  in^oc^,  exists 
between  them,  until  the  decree  of  the  Court,  establishing  that  re- 
lation ;  until  that  time,  the  alleged  trustee  held,  and  claimed,  in 
his  oivn  right.  Boone  vs.  Chiles,  before  cited,  223.  Eduntrds  vs. 
University,  1  Dev.  Sf  BaU:  Eq.  Rep.  326,  '7.  When  the  cases  to 
be  found  in  the  books,  assert  the  principle  that  the  Statute  of 
Limitations  does  not  run  against  an  express  trust,  it  must  be  on- 
derstood,  that  the  Statute  does  not  run,  so  long  as  the  trust  con* 
tinues,  as  an  acknowledged  subsisting  trust;  but  it  roust  also  be 
understood  with  the  qualification,  that  if  the  trustee  disavows  the 
trust,  and  claims  the  trust  funds,  or  the  trust  property,  in  his  own 
right,  adversely  to  his  cestui  que  trust,  witb  the  knowledge  of  the 
latter,  the  Statute  will  begin  to  run  from  the  time  of  such  adverse 
claim  and  possession;  otherwise,  the  Statute  of  Limitations  would 
fail  to  accomplish  one  great  object  of  its  enactment. 

Then  let  us  apply  the  facts  of  the  case  before  us,  to  the  fbre- 
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going  principlesy  which  we  have  aaserted  for  its  control  and  gor- 
ernment. 

The  complainant  deposited  in  the  hands  of  the  defendant  a 
large  amount  of  money  and  property,  to  be  used,  managed  and 
invested  for  her  benefit,  in  the  truH  and  confidence  that  he  would 
•o  use,  manage,  and  invest  it,  as  would  be  most  conducive  to  her 
interest,  and  that  he  would  account  to  her  for  the  same,  and  the 
profits  arising  therefrom,  whenever  requested  by  her  to  do  so. 
The  defendant  accepted  the  trust,  by  receiving  the  money  and 
property,  for  the  purposes  designated,  and  has  made  large  profits 
from  the  same.  Independent  of  the  alleged  settlement,  which  we 
shall  hereafter  notice,  it  appears  that  the  trust  continued  as  a 
mimUing  trust  in  the  hands  of  the  defendant,  from  the  time  he 
accepted  it,  until  the  first  of  May,  1849,  when  her  agent  called  on 
him  for  an  account,  which  he  refused,  and  denied  that  he  had  any 
of  her  property  or  effects  in  his  hands.  The  Statute  of  Limitations, 
then,  did  not  begin  to  run  in  fiivor  of  the  defendant,  according  to 
the  allegations  ma^e  in  the  bill,  until  May,  1849,  unless  the 
aDeged  settlement  stated  therein  constitutes  a  starting  point  for 
the  operation  of  the  Statute.  The  plaintiff  in  error  contends, 
that  the  Statute  commenced  running  firom  the  time  of  the  alleged 
settlement  Was  that  settlement  made,  or  pretended  to  have 
been  made,  in  relation  to  the  money  and  property  originally  de> 
posited  in  the  hands  of  the  defendant  by  the  complainant,  or  was 
it  made  in  relstion  to  the  lands  mentioned  in  the  deed  executed  to 
the  complainant  by  the  defendant,  to  avoid  the  effect  of  the  anti- 
cipated recovery  in  the  crim.  con.  suit  against  the  defendant  t 
After  stating  that  the  defendant  had  erased  from  the  deed  all  the 
numbers  of  the  lots  of  land  of  any  value,  the  complainant  alleges 
that  the  defendant,  in  the  month  of  November,  1844,  called  on 
her,  and  said  "he  wanted  to  settle  with  her  in  relation  to  said 
lands**  The  complainant  admits  she  signed  a  receipt  prepared 
for  her  by  the  defendant,  for  the  purpose  of  discharging  himself 
from  further  liability,  on  account  of  said  lands,  to  her.  What 
lands  %  The  lands  mendoned  in  &e  deed  executed  by  the  de* 
fendant  to  the  complainant,  on  the  12th  day  of  September,  1839, 
for  the  purpose  stated  in  her  bill,  and  un^er  which,  she  claims  no 
interest  in  this  suit  That  the  settlement  wsb  had  in  relation  to 
the  lands  mentioned  in  that  deed,  and  which  had  been  erased  by 
the  defetidantf  is  the  more  apparent,  by  reference  to  the  receipt 
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itself,  which  is  attached  as  an  exhibit,  and  found  on  the  back  of 
that  identical  deed.     The  receipt  is  in  the  following  words : 

•*  Gboroia — Baker  County. 

**  This  is  to  certify,  that  the  within  numbers  in  this  deed,  that 
is  marked  oat,  has  been  sold  by  B.  O.  Keaton  for  me,  and  the  pro- 
ceeds turned  over  to  me  by  him,  the  said  B.  O.  Keaton,  this,  the 
2d  day  of  November,  1844. 

«  E.  M.  M.  GREENWOOD. 

"Teste:  James  Jeffries." 

From  the  allegations  in  the  bill,  as  well  as  from  the  receipt 
itself  on  the  back  of  the  deed,  we  are  clearly  of  the  opinion,  that 
the  alleged  settlement  had  reference  to  the  lands  mentioned  in 
that  deed,  and  not  to  the  money  and  property  which  had  been 
turned  over  to  the  defendant,  in  trust,  for  the  benefit  of  the  com- 
plainant. 

It  is,  howiBver,  insisted,  that  at  the  Ume  of  this  alleged  settle- 
ment, the  defendant  gave  to  the  complainant  a  note  on  Dennard 
for  $180  00,  and  said  that  was  "  all  he  had  in  his  hands  of  com- 
plainant*sJ* 

The  argument  is,  that  this  was  a  denial  of  the  defendant,  that 
he  owed  the  complainant  any  thing  on  account  of  the  trust 
property  in  his  hands  ;  that  it  was  a  disavmcal  of  the  trust  on  his 
part,  and  was  notice  to  her  that  he  was  claiming  the  trust  properly 
as  his  own,  adverse  to  her  title,  and  therefore,  the  Statute  com- 
menced running  in  his  favor,  against  her,  from  that  time.  The 
reply  is,  that  the  settlement  was  made  in  relation  to  the  lands 
mentioned  in  the  deed;  and  when  the  defendant  said  that  the 
$180  00  was  all  he  had  in  his  hands  of  complainant's,  he  must  be 
understood  to  have  spoken  in  reference  to  the  subject  matter  of 
the  seulement— that  the  $180  00  was  all  he  had  in  his  liands  be- 
longing  to  the  complainant,  on  acctmnt  of  the  lands  which  he  had 
sold,  and  erased  from  the  deed,  on  the  back  of  which,  the  receipt 
was  entered,  and  not  that  the  $180  00  was  all  that  he  had  in  his 
hands  of  complaiuiwit^  on  account  of  the  trust  property.  If  the 
settlement  had  been  made  in  reference  to  the  trust  property,  and 
the  defendant  had  openly  avowed  that  the  $180  00  was  mU  he 
bad  in  his  hands  oi  th<H  property,  it  might  have  been  «uch  a  de. 
iMRleftbetrusi^-wichaiiirfiwrwokiimoii  M«  part  td  the  #«mI 
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property — as  would  have  authcnized  the  application  of  the  Statute. 
For,  then,  the  complainant  would  have  been  notified  that  he 
claimed,  in  his  own  right,  the  trust  Jund*  in  his  hands,  as  against 
her,  and  refused  to  account  for  them.  The  evidence,  however^ 
of  such  adverse  claim,  on  the  part  of  the  trustee,  ought,  in  all 
cases,  to  be  clear  and  satisfactory,  to  authorize  the  running  of 
the  Statute  of  Limitation  against  an  express  trust.  But  it  is  suffi- 
cient for  the  present,  to  say,  that  in  our  judgment,  according  to 
the  case  made  by  the  complainant,  the  alleged  settlement  had  no 
reference  to  the  trust  property,  but  only  to  the  lands  erased 
from  the  deed ;  and  the  declarations  of  the  defendant  at  that 
time,  must  be  considered  as  having  had  reference  thereto. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


No.  17. — John  Caldwell,  plaintiff*  in  error,  vs»  Seaborn  Mont- 
gomery and  wife,  defendants  in  error. 

[1.]  If  the  lapse  of  the  period  of  limitation  appear  with  certainty  on  the  face 
of  a  bill,  and  there  is  nothing  stated  to  avoid  it,  the  objection  may  be  taken 
by  demurrer. 

[2.]  A  bill  filed  for  the  recovery  of  damages,  for  the  breach  of  a  bond  for 
titles,  is  a  demand  founded  on  a  sealed  instrument,  and  such  a  claim  is  not 
barred  until  twenty  years  after  the  accrual  of  the  right  of  action  thereon. 

[3.]  A  creditor  may,  in  Equity,  follow  the  asseU  of  his  debtor  into  the  hands 
of  a  distributee,  whether  real  or  personal ;  and  the  Statute  of  Limitations 
will  not  give  to  the  distributee  a  title  to  the  property,  which  will  defeat  the 
creditor's  claiuL  But  the  creditor  must  sue  upon  his  claim,  within  the 
statutory  term  applicable  to  it ;  if  he  does  not,  he  will  bo  barred,  unless 
there  is  a  reply  to  the  Statute,  which  will  prevent  its  operation. 

In  Equity,  in  Sumter  Superior  Court.     Decbion  on  demurrer» 
by  Judge  Warren,  November  Term,  1849. 

The  bill,  in  this  cause,  filed  by  John  Caldwell,  18th  April, 
Mm  charged,  ihftt  m  TOi  J4a^  18d7^  one  ThMMs  S.  Xo«dBe» 
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tben  of  Walker  County,  sold  to  Caldwell  a  tract  of  land  lying  in 
Walker  County,  for  S400,  and  gave  a  bond  for  titles — binding 
himself,  bis  heirs,  executors,  &c.  to  make  good  warranty  titles  to 
the  land  by  1st  December,  1827 ;  that  about  the  5th  December, 
1837,  Tondee,  fraudulently  professing  to  act  as  attorney  for  one 
John  L.  Grayson,  an  infant,  made  a  deed  to  the  land,  having  no 
written  authority  so  to  do ;  that  in  18^-  Tondee  died,  without 
ever  having  paid  the  money  stipulated  in  the  bond,  or  made  the 
titles  to  the  land,  as  he  was  bound  to  do ;  that  his  widow,  Julia 
Tondee,  his  only  heir,  became  administratrix  on  the  estate,  and 
after  paying  other  debts,  turned  over  to  herself,  as  sole  dis- 
tributee, the  balance  of  the  estate,  and  obtained  letters  of  dis- 
mission. 

ITie  bill  further  charged,  that  in  1838,  John  L.  Grayson  hav- 
ing arrived  at  age,  disaffirmed  the  unauthorized  agency  of  Tondee, 
and  executed  a  deed  to  his  interest  in  the  tract  of  land,  to  oce 
John  G.  Blanc,  for  #200,  and  "  said  Blanc,  on  1st  January,  1845, 
made  a  deed  to  complainant." 

The  bill  further  charged,  that  the  widow,  Julia  Tondee,  sub- 
sequently intermarried  with  Seaborn  Montgomery,  and  as  a 
reason  for  the  delay  in  instituting  the  suit,  that  complainant  Hved 
in  Walker,  and  Tondee  had  removed  to  Sumter,  and  that  com- 
plainant had  heard  that  the  estate  of  Tondee  was  insolvent,  and 
that  he  was  ignorant,  until  recently,  of  the  residence  of  bis 
widow. 

The  prayer  was  for  a  decree  for  two  hundred  dollars,  with 
interest  from  the  date  of  the  contract,  and  for  general  relief. 

To  this  bill,  a  demurrer  was  filed,  on  the  grounds — 

Ist.  That  the  bill  did  not  make  a  proper  case  for  the  interpo- 
sition of  a  Court  of  Equity. 

2d.  That  the  complainant  was  barred  by  the  lapse  of  time  and 
his  own  Jach€S. 

The  Court  sustained  the  demurrer,  and  this  decision  is  as- 
rigned  for  error. 

E.  R.  Brown,  for  plaimiflfin  error,  cited — 

Miller  vs.  Mclntyre,  6  Pet.  R.  61.  Gmig  vs.  Summerville,  4 
Omd.  E.  Ch.  Rep.  453.  Gillespie  vs.  Alexander,  3  B.  326.  Da- 
md  Vi.  Tr9wdf  7  a.4.    Ayret  ^^  WU^e»f  1  Dmig.  886.     WiUtrs 
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rs,  Ogdm,  lb,  45g.     Mder  rt.  Chip,  2  Burr.  756.     OholmJry  vs. 
Paxton,  3  Bingh.  h 

B.  Hill,  (representing  King,)  for  cicfendant,  cited — 

2  Grcenl.  Ev.  5357,  -4  Kent,  404,  and  rrferenctM.  Story's  E^. 
PI.  §§484,  814.  Tnp  r#.  Talifrid,  1  HiU  Ch.  Rep.  145.  Aiki» 
vs.  HiU,  adm'r.  7  Ga.  Rep.  573, 

By  the  Court, — Nisbet,  J.  delivering  the  opinion. 

Two  quefitions  were  made  upon  this  bill,  before  J4idge  War* 
ren,  in  the  Court  below,  by  demurrer — 

1 .  Whether  the  complainant  was  not  barred  by  the  Statute  of 
Limitations ;  and 

2.  Whether  there  is  equity  in  the  case  made. 

The  Court  below  held  that  there  is  no  eqnity  in  the  bill,  and 
that  the  complainant  is  barred  by  lapse  of  time. 

[1.]  Upon  the  argument  before  us,  some  question  was  made,  as 
to  the  right  of  a  defendant  in  Equity,  to  avail  himself  of  the  Statute 
of  Limitations,  upon  demurrer.  It  is  proper,  therefore,  briefly 
to  notice  that  question.  Courts  of  Equity  act  upon  the  analogy 
of  the  law  as  to  the  Statute  of  Limitations,  and  will  not  entertain 
a  suit  for  relief,  if  it  would  be  barred  at  Law.  Although  it  may 
be  conceded — for  it  is  true^-that  the  Statute  does  not,  in  terms, 
apply  to  Courts  of  Equity,  yet  the  principles  upon  which  it  is  a 
bar,  apply  equally  to  parties  in  Equity,  and  parties  at  Law.  It 
may  be  therefore  stated  to  be  well  settled,  that  in  all  cases,  where» 
at  Law,  the  Statute  would  be  a  bar,  it  is  the  law  of  the  Courts  c^ 
Chancery.  This  being  conceded,  the  question  is,  how  is  the 
Statute  available  in  Equity  ?  Is  it  available  on  demurrer,  or 
must  it  be  pleaded  ?  Lord  Redesdale,  in  his  text,  says  that  length 
of  time  has  been  considered  as  no  defence,  though  apparent  on 
the  face  of  the  bill,  without  any  circumstance  slated  to  avoid  it 
by  demurrer ;  and  there  is  but  little  doubt,  but  that  up  to  the 
time  of  his  writing  his  treatise,  it  had  been  generaDy  so  held. 
He,  himself,  however,  held  differently  afterwards,  in  Hovendem 
v$.  Annesly,  2  Seh.  if  Lefr:  636  to  638.  It  is  now  well  settled, 
that  if  the  lapse  of  the  period  of  limitation  appear  virith  certainty 
pn  thelnlli  and  there  is  nothing  stated  to  airoid  Hi  Use  ol»|e€CkHi 
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may  be  taken  by  demurrer.  Story's  Eq,  Plead,  §§484,  503,  751, 
ttnd  notes,  Foster  vs,  HoSgsoh,  19  Vesey^  179.  Hoan  vs.  Peck^ 
6  Sim.  R,  51.  MUf.  Eq.  Plead,  by  Jeremy,  212,  note  c. '  Stack- 
house  vs.  Bamslow,  10  Vesey,  466  to  470.  Aggas  vs,  Pickerell,  3 
Atk,  225.  Hardy  vs,  Reen,  4  Vesey,  470.  Deloraine  vs.  Browne, 
3  Bro.  Ch.  R.  633,  and  notes.  Wisner  vs.  Bamett,  4  Wash.  C.  C. 
R.  631.  See  also  3  M,  if  C.  499.  3  Younge  Sf  Coll.  266.  7 
Paige,  195,  aii^  7^.  373.     5  Jo^ni.  CA.  A.  521.     5  ilf/iifJ.  i?.  328. 

To  a  just  coDsideration  of  the  question  of  the  Statute  of  Limit* 
atioD9,  it  is  necessary  to  determine  what  is  the  character  of  the 
demand  sought  to  be  enforced  by  this  bill.  It  is  founded  on  the 
breach  of  a  bond  for  titles,  conditioned  that  warranty  title  shall  be 
executed  by  the  obligor  to  the  complainant,  at  a  specified  time, 
to  a  tract  of  land.  The  hill  avers  a  breach ;  that  the  obligor  died 
intestate;  that  his  widow  administered  on  his  estate,  paid  the 
debts,  delivered  to  herself  and  appropriated  as  sole  heir  and  dis- 
tributee, the  effects  of  the  estate,  and  was  dismissed  by  the  Ordi- 
nary ;  and  that  she  intermarried  with  Montgomery,  who,  with  her, 
is  a  party  defendant.  The  prayer  is  for  discovery,  and  a  decree 
that  the  defendants  pay  two  hundred  dollars,  with  interest,  from 
the  maturity  of  the  bond,  as  damage  sustained  by  its  breach.  It 
is,  in  short,  a  bill  to  follow  and  apply  the  estate  of  a  decedent,  in 
the  hands  of  a  distributee,  to  the  payment  of  a  debt  due,  as  dama- 
ges for  the  breach  of  a  bond.  We  hold  it  a  debt  due  by  bond, 
and  not,  as  argued,  a  demand  due  upon  open  account.  It  is  a 
specialty  debt,  and  would  rank  as  such  in  the  payment  of  debts 
by  an  administrator.  And  to  this  point*  see  Davis  and  others  vs. 
Smith  and  others,  5  Geo,  Rep.  288. 

[2.J  If  it  be  a  bond  debt,  the  term  of  limitation  is  twenty 
years.  Here,  the  term  which  has  elapsed  from  the  breach  of  the 
bond,  (and  that  is  the  time  when  the  nght  of  action  accrued,)  to 
the  suing  out  this  bill,  is  something  more  than  ten  years.  The 
plaintiff  would  not  be  barred  at  Law,  in  an  action  on  this  bond ; 
nor  is  he  here,  in  Cbanc#ry.  His  right  of  action  had- nearly  ten 
years  to  run.  We  do  not  believe  that  the  doctrine  of  stale  de- 
mands applies  to  a  claim  not  barred  at  Law,  by  half  the  statutory 
term.     It  does  not,  therefore,  apply  to  this  case. 

[3.]  The  argument  of  the  learned  counsel  is,  that  the  title  of 
the  defendants  to  the  property  received  from  the  estate  of  their 
taooitor;  tod  the  clebtar  in  tbi0  Uoe^  i»  p.nil«Gted  by  the  Statute 
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of  LiraitationB.  He  says  that,  inasmuch  as  they  have  held  pos- 
sessifin,  as  diatrihufees,  of  the  land,  for  seven  years,  and  of  the 
personally  for  four,  that  they  have  a  statutory  title,  and  therefore 
neither  can  be  applied  to  the  payment  of  this  debt.  The  Statute 
of  Limitations  does  not  apply  to  this  case,  in  that  view  of  it,  at 
all.  The  complainant  is  not  setting  up  a  title  to  the  property; 
the  suit  is  not  for  property.  It  is  brought  to  recover  a  debt  due 
by  the  ancestor  of  the  defendants — a  debt  which,  in  Equity,  will 
follow  the  estate  of  the  debtor  into  whatever  hands  it  may  fall. 
By  the  averments  in  the  bill,  the  estate,  both  real  and  personal,  of 
the  debtor,  has  gone  into  the  hands  of  the  defendant,  by  regular 
descent.  Equity  will  lay  hold  of  it,  and  appropriate  it  in  pay- 
ment. For,  whilst  debts  are  unpaid,  there  is  nothing  to  distribute. 
The  law  makes  a  man  just,  before  he  can  be  generous ;  and 
when  property  is  distributed,  and  debts  remain  unpaid,  the  dis- 
tributee holds  it,  in  character  of  trustee,  for  the  creditor.  As 
well  might  the  debtor,  in  life,  set  up  a  title  to  his  property  by  the 
Statute  of  Limitations,  against  the  enforcement  of  his  own  debt, 
as  his  distributee.  The  Statute,  however,  will  run  in  bar  of  the 
creditor's  demand,  in  favor  of  the  distributee,  just  as  it  would  in 
favor  of  the  original  debtor,  were  he  in  life  and  sued.  The  plain- 
tiffin  this  suit,  as  in  others,  must  sue  vrithin  time,  at  his  peril. 
If,  for  example,  this  suit  were  after  twenty  years,  (the  term 
which  bars  bonds,)  and  the  Statute  pleaded,  the  complainant 
would  fail,  unless  something  could  be  replied,  which  would  pre- 
yent  the  operation  of  the  Statute.  It  is  within  time,  and  the 
Statute  cannot  avail  the  defendants. 

We  have  no  doubt  about  the  equity  of  this  bill.  There  is  no 
question  but  that  a  creditor  may  pursue  the  assets  of  his  debtor, 
in  the  hands  of  a  legatee,  distributee  or  purchaser  from  them. 
Questions  of  some  nicety  often  arise  in  these  cases,  as  to  who 
shall  be  made  parties — as  to  the  liability,  Jirst,  of  the  personalty, 
as  to  contribution,  &c.  &c. — none  of  which,  happily,  can  be  made 
in  this  case.  The  estate  is  charged  to  be  ample  for  the  payment 
of  the  debt — there  are  no  other  debts  to  pay — ^the  defendant, 
Mrs.  Montgomery,  was  the  administratrix,  and  also,  the  sole  dis- 
tributee. All  the  estate  went  into  her  hands,  first,  as  administra- 
trix, and  then  as  distributee.  Having  intermarried,  her  husband 
is  also  made  a  party.  There  is,  therefore,  nothing  to  hinder,  hi 
waj  Tiew  of  it,  a  Court ^f  Chaitoery  from  making  a  decree  whicli 
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will  do  complete  justice.  Hodges  vs,  Waddington,  2  Ventr,  360. 
Noel  vs.  Robinson^  1  Vem,  94,  S.  C.  Neioman  vs.  Barton,  2  Vcm. 
205.  Gillespie  vs.  Alexander,  3  Buss.  Ch.  Cases,  136,  '7.  2 
Williams'  Exr's,  1041.970,  971.  Tripjrvs.  Talbrid,  1  HilVs  Ch. 
R.  S.  C.  142.  1  Vern.  162.  Corbel  et  al.  vs.  Johnson's  fleirs,  1 
Brockenhorough,  77. 
Let  the  judgment  be  reversed. 


No.  18. — Jared  Tomlinson,  plaintiff  in  error,  r*.  James  R.  Cox, 

defendant. 

[1.]  In  all  applications  for  a  new  trial  in  the  Superior  Coorts,  a  brief  of  the 
testimony  in  the  cause  must  be  filed  by  the  party  applying  for  snch  new 
trial,  under  the  revision  and  approval  of  the  Court,  at  the  term  of  the 
Court  at  which  the  application  is  made,  in  conformity  to  the  61st  Common 
Law  Rule  of  Practice,  and  the  fact  must  be  evidenced  in  writing. 

[2.]  A  brief  of  the  testimony  which  refers  to  executions,  judgments  and  in- 
terrogatories, as  being  attached,  when  in  fact  no  such  papers  are  appended, 
is  fatally  defective ;  and  the  omission  cannot  be  supplied  by  the  certificate 
of  the  presiding  Judge,  that  be  recognizes  such  documents  as  in  Court  be- 
fore him,  on  the  final  hearing  of  the  motion. 

[3.]  The  best  mode  of  making  out  the  brief  of  the  testimony,  is  to  embody 
in  it  an  abridged  statement  of  the  oral,  and  a  copy  of  the  written  evidence. 

Motion  for  new  trial,  in  Sumter  Sjgperior  Court.  Decided  by 
Judge  Warren,  at  November  Term,  1849. 

When  this  motion  came  on  to  be  heard,  tbo  claimant  moved  to 
dismiss  tbe  rule,  on  the  ground  that  no  brief  of  the  testimony  in 
diis  case  was  agreed  on  by  counsel,  and  no  approval  of  tbe  Couit 
was  entered  on  tbe  minutes  of  tbe  Court,  as  was  required  by  tbe 
6lBt  Rule  of  Court,  and  there  was  not  any  written  evidence  tbat 
a  brief  of  tbe  evidence  bad  been  filed  with  tbe  Clerk. 

Tbe  Court  overruled  tbe  motion,  and  onibred  a  brief  of  tbe 
•viden^  \m  be  .tot^ed^  mmti^f^  ismot  whkb-the  Q^mn  alleged. 
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ho  remembered  to  have  approved  at  the  last  term,  and  directed  to 
be  entered  on  the  minutes.  To  thb  decision  complainant's  coun- 
sel excepted. 

Claimant  farther  objected,  that  the  brief  of  testimony  was  not 
sufficiently  full  and  complete ;  in  this,  that  it  referred  to  testi- 
mony of  witnesses  examined  by  commission,  as  the  interrogato- 
ries of  A  and  B,  without  giving  an  abstract  of  their  contents ; 
and,  also,  in  referring  to  judgments  and  ^.  feu.  as  appended 
thereto,  without  giving  any  abstract  of  them,  and  when,  in  fact, 
they  Here  not  appended. 

The  Court  overruled  the  objection  and  claimant  excepted. 
Other  exceptions  were  filed,  not  necessary  to  be  stated. 

B.  Hill,  for  plaintiff  in  error. 

H.  Morgan,  for  defendant. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

[1.]  In  Chraddy  v*.  Hightawer,  (1  KeiJi/*s  R.  256,)  thia  Court 
held,  "  That  nothing  short  of  a  brief  of  the  testimony,  approved 
by  the  Court,  and  such  approval  entered  on  the  minutes,  or 
agreed  upon  by  the  parties  or  their  counsel,  and  such  agreement 
entered  on  the  minutes,  at  the  term  at  which  the  rule  for  a  new 
trial  is  applied  for,  will  be  a  compliance  with  the  61st  Rule  of 
Court.  This  rule  requires,  that  "  A  brief  4if  the  teHimomy  in  the 
came  shall  be  filed  by  the  party  applying  for  suck  new  trial,  under 
the  retneion  and  approral  of  the  Court. ^^  Hotchki9$,  951.  In  Tet' 
ty  and  others  vs.  Mahaffy,  (3  Kelly,  217,)  and  Hartridge  vs. 
Wesson,  (4  Kelly,  101,)  the  same  construction  was  given  to  this 
rule. 

[2.]  Now,  it  is  not  pretended  that  there  was  any  written  evi- 
dence of  any  agreement  of  counsel  as  to  the  brief  of  the  testi- 
mony in  this  case,  filed  at  the  term  when  the  motion  was  made 
for  a  new  trial,  or  ten f ten  approval  thereof  by  the  Court  Had 
this  been  done,  and  the  Clerk  neglected  to  place  it  upon  the  min« 
iites,  it  might  have  been  entered,  nunc  pro  tunc,  at  the  ensuing 
term.    As  it  is,  the  objection  is  fatal. 

The  brief  itself  in  the  judgment  of  this  Court,  is  fatally  defect- 
ife»    biBfert  to^ytei  jii%iiieiit8iiidfai«rro9au>riM^«  bei 
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altacbedy  when,  id  fact,  none  sncb  were  appended.  It  is  true, 
that  die  presiding  Judge  certifies,  that  upon  the  final  hearing  o£ 
tiie  motion,  ^  he  recognized  these  papers  as  in  Court  before  him." 
But  this  does  not  cure  the  defect.  It  will  not  do  to  confide  such 
matters  even  to  the  memory  of  the  Court  Besides,  it  is  the  right 
of  the  opposite  party  to  have  a  perfect  brief  Jiled,  subject  to  hk 
inspection,  in  the  interim,  in  order  that  he  may  prepare  for  the  ar- 
gument. 

[3.]  We  have  been  requested  to  suggest,  what  is  the  proper 
mode  of  making  out  the  ifrief  required  by  the  rule.  Perhaps  the 
best  plan  would  be,  to  embody  in  it  a  short  or  abridged  state- 
ment of  the  oral,  and  a  copy  of  the  written  testimony.  We  will 
not  say,  nor  are  we  to  be  understood  as  deciding*  that  it  will  not 
do  to  annex  the  original  documents ;  but  these  are  oilen  the 
priyate  papers  of  the  party  introducing  them,  and  subject  to  be 
withdrawn  from  the  office ;  and  inasmuch  as  this  brief  becomes  a 
part  of  the  record*  it  should  be  preserved  in  some  permanent 
form. 

In  Spears  vs,  Smithf  (7  Ga.  R.  436>i)  we  held,  that  it  was  not 
neoesiary  that  the  brief  should  be  entered  on  the  minutes,  as  was 
ordered  to  be  done  in  diis  case,  but  that  it  need  be\^^  only. 

Let  the  judgment  of  the  Court  below  be  reversed. 


No.  19. — Larkin  Grippin,  plaintiff  in  error,  vs.  James  M.  B. 
WiTHERSPOON,  defendant. 

[1.]  Where  the  Jury  found  a  verdict  for  a  greater  amount  of  damages  than 
wai  claimed  in  the  plaintiff  *8  declaration,  and  a  motion  for  a  new  trial 
havimg  been  made  on  that  ground,  the  plaintiff  entered  a  remittiter  on 
tfaei^oord  for  the  ezooM:  Held,  that  the  plaintiff  had  the  right  to  enter 
sach  remittiler,  and  that  a  new  trial  on  that  groond  ought  to  have  heen 
refuted. 

Case  for  deceit,  in   Sumter  Superior   Court.     Tried  before 
Judge  Warren,  November  Term,  1849. 
VOL.  tm  15 
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This  was  an  acdon  for  deceit,  with  dantages  laid  at  tlOOO. 
The  Jary  found  a  verdict  for  the  plaintiff  for  $1000,  with  interest 
from  20th  October,  1841.  Defendant  moyed  for  a  new  trial,  on 
the  ground  that  the  verdict  was  illegal  as  to  the  interest.  The 
pldntiff  entered  a  remittiter  for  the  interest.  The  Court,  not- 
withstanding, granted  a  new  trial  on  this  ground,  and  plaintiff 
excepted. 

E.  R.  Brown,  for  plaintiff  in  error. 

By  the  Court, — ^Warner,  J.  delivering  the  opini<Mi. 

[1.]  The  ground  taken  in  the  Court  below  for  a  new  trial  was^ 
that  the  Jury  had  found  a  verdict  for  a  greater  amount  of  dama- 
ges than  the  plaintiff  had  alleged  in  his  declaration ;  whereupon, 
ihe  plaintiff  entered  upon  the  record  a  remittiter  for  aH  the  dam- 
ages found  by  the  Jury,  over  and  above  the  amount  claimed  in 
the  declaration.  We  think  the  plaintiff  had  the  right  to  remit 
the  excessive  damages  found  by  the  Jury,  and  as  that  was  the 
only  ground  taken  for  a  new  trial,  the  motion  ought  to  have  been 
refused.  We  do  not  readily  perceive  the  reason  or  the  policy 
which  requires  a  party  to  litigate,  when  he  is  willing  to  surrender 
to  his  adversary  all  that  he  claims.     See  Tidd*s  Practice^  806. 

Let  the  judgment  of  the  Court  below  be  reversed. 


No.  20. — Jambs  N.  Bethvnb,  plaintiff  in  error,  vs.  John  T.  Mc- 
Crart,  defendant. 

Ll.]  Where  the  valae  of  depreciated  biUf,  at  a  particiilar  time,  it  to  be  pro- 
ven, the  proof  should  apply,  with  reasonable  certainty,  to  that  time,  and 
sayings  of  persons,  as  to  the  valae  of  the  bills,  cannot  be  admitted  to  proro 
&eir  valae. 

[2.]  It  is  error  to  instnict  the  Jory  as  to  the  law  arising  from  facts  which  are 
not  proven,  and  about  which  there  is  no  evidence. 
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[8.]  The  pnrchMer  of  a  note  after  dae,  from  an  indorser  who  has  paid  it,  can- 
not recover  upon  the  note  oat  of  a  prior  indorser,  anj  more  than  hia  ven- 
dor paid  npon  it. 

Assumpsit,  &:c.  in  Sumter  Superior  Court.  Tried  before 
Judge  Wakren,  November  Term,  1849. 

Suit  was  commenced  by  Betbune  against  McCrary,  as  indorser 
on  a  Bote  for  $2000,  made  by  Jobn  W.  Cowart,  and  payable  to 
tbe  order  of  M.  H.  Brown,  and  indorsed  by  Brown,  John  Mc- 
Crary and  Isaac  McCrary. 

Tbe  defendant  on  tbe  trial  proved,  that  Cowart  and  Sbotwell 
&  Tifk,  in  1838,  bought  a  steamboat  for  $12,000.  Cowart  gave 
his  notes  for  $6000,  and  Sbotwell  &  Tift  gave  their  notes  for 
$6000 — and  all  mutually  indorsed  each  others'  notes.  Subse- 
quently, tbe  Pbcenix  Bank  of  Columbus,  as  the  holder  of  the 
note  now  sued  on,  brought  suit  against  Tifl  as  indorser,  who  paid 
off  the  same  in  bills  of  the  Phoenix  Bank,  which  were  then  valu- 
ed at  from  20  to  25  cents  in  the  dollar.  Tifl  then  erased  the  in- 
dorsement of  Sbotwell  &  Tift,  and  sold  the  note  to  Bethune, 
without  recourse. 

Defendant  then  proved  by  John  S.  Haines,  that  about  the  time 
Tift  paid  off  this  note,  he  sent  some  bills  on  the  Phoenix  Bank  to 
an  agent  in  Columbus,  who  returned  them  to  him  as  worthless. 
Also,  by  Geo.  M.  Dudley,  that  in  1844,  he  showed  some  of  the 
bills  to  Robert  Poe,  who  said  they  were  worthless;  and,  farther, 
that  the  bills  were  valueless  in  Americus,  (the  County  site  of 
Sumter  County.)  To  this  testimony  plaintiff  objected,  as  irrele- 
vant  and  in  part  hearsay.  The  objection  being  overruled,  plain- 
tiff excepted. 

The  Court  charged  the  Jury,  that  if  they  believed  that  Shot- 
well  &  Tift  received  the  consideration  of  the  note  with  Cowart, 
and  indorsed  it  without  a  special  understanding  that  they  were 
indorsers  merely,  they  were  to  be  considered  as  joint  makers,  and 
on  payment  by  them,  Ae  note  was  dischaiged,  and  there  could  be 
no  recovery  of  the  prior  indorsers.  To  this  charge  plaintiff  ex- 
cepted. 

The  Court  ferther  charged,  that  Tift  and  his  assignee  could 
recover  no  more  of  the  prior  indorsers  than  the  amount  he  paid, 
whether  it  be  in  current  or  uncurrent  funds. 
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To  this  charge  plaintiff  excepted,  and  upon  theee  Mverml  en- 
eeptions  error  was  assigned. 

E.  R.  Brown,  for  plaintiff  in  error,  cited — 

Stubhs  vs.  GoodalU  4  Ga.  Rep.  106.  CcUim  vs.  Eoerett,  lb. 
266.  Winn,  Shunnon  Sf  Co.  vs.  Cox,  5  Ga.  Rep.  373.  Byiles  om 
BiUs,  97.     Chitty  on  Bills,  147.     Kirksey  vs.  Bates,  1  Ala.  311. 

B.  Hill,  for  defendant,  cited — 

Story  on  Bills,  §§422,  432.  2  GrtenJf.  Ev.  145.  Bank  of  SL 
Marys  vs.  Mumford  8f  Tyson,  6  Ga.  Rep.  45. 

By  the  Court. — ^Nisbet,  J.  delivei-ing  the  opinion. 

[1.]  We  are  satisfied  that  the  Court  erred  in  admitting  the  evi- 
dence of  Mr.  Dudley  and  Mr.  Haines.  The  fact  to  he  proven 
was,  the  value  of  the  hills  of  the  Phoenix  Bank,  at  the  time  that 
the  plaintiff's  vendor,  Tifl,  paid  the  note,  as  indorser.  Mr. 
Haines  was  permitted  to  testify  to  statements  made  hy  an  agent, 
whom  he  had  sent  to  Columhus  with  hills  of  that  bank,  as  to  their 
value  there.  This  agent  was  a  competent  witness  and  might 
have  been  produced.  Haines'  proof  of  his  statements  was  hear- 
say evidence.  The  same  may  be  said  of  Mr.  Dudley's  evidence. 
He  was  permitted  to  testify  as  to  the  statements  of  Mr.  Poe, 
about  the  value  of  these  bills  in  Augusta.  That  evidence  waa 
hearsay.  Mr.  Poe  was  a  competent  witness  and  ought  to  have 
been  produced.  There  is  nothing  in  this  case  which  takes  the 
testimony  of  these  two  witnesses  out  of  the  general  rule,  that 
hearsay  is  not  evidence.  It  does  not  fall  within  any  of  the  ex« 
ceptions  to  that  rule.  The  value  of  bills,  at  a  particular  time,  is 
a  fact  susceptible  of  proof,  as  any  other  fact.  It  may  be  shown 
by  proving  that  they  were  not,  at  the  time,  redeemable  at  the 
bank  which  issued  them ;  that  they  were  not  receivable  at  all  in 
payment ;  or,  if  at  all,  at  a  discount,  and  what  discount ;  or  by 
proof  of  their  actual  sale  to  brokers  or  others  in  the  community; 
and  it  was  incumbent  on  the  party  to  produce  witnesses  who,  of 
their  own  knowledge,  could  swear  to  these  facts,  or  others  of 
like  character. 
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Besides,  so  far  as  these  witnesses  prove,  of  their  own  know- 
ledge, the  value  of  these  biDs,  they  are  not  sufficiently  explicit  as 
to  the  time.  The  thing  to  be  proven  was,  the  value  of  the  bills 
at  a  partieular  timet  to  wit :  the  time  when  Tift  paid  off  the  note. 
Now,  considering  the  fluctuations  in  the  value  of  bank  paper— 
which  to-day  may  pass  current  at  par,  and  to-morrow  may  be  at  a 
heavy  discount — we  hold  it  proper,  that  the  proof  should  be  con- 
fined, with  reasomd>le  certainty,  to  the  time  at  whidi  their  value, 
by  the  exigencies  of  the  cause,  is  to  be  ascertained. 

[2.]  The  Court  charged  the  Juiy,  <<  that  if  they  believed  that 
Shotwell  &  Tift  received  the  consideration  of  the  note  sued  on, 
with  Cowart,  (the  maker,)  and  indorsed  it  without  a  special  un* 
derstanding  that  they  were  indorsers  merely,  they  were  to  be 
considered  as  joint  makers,  and  on  payment  by  them,  the  note 
was  discharged,  and  there  could  be  no  recovery  On  the  prior  in- 
dorsers." This  charge  is  excepted  to  as  hypothetical,  there  being 
no  evidence  whatever,  that  Shotwell  &  Tift  were  interested  in 
the  consideration.  Upon  looking  careftilly  into  the  record,  we 
find  no  evidence  whatever  of  that  iacL  The  evidence  is,  that 
Cowart  (the  maker  of  the  note  sued  on)  and  the  firm  of  Shotwell 
&  Tift  bought  a  steamboat,  in  1838,  for  the  sum  of  $12,000. 
Cowart  gave  his  notes  (and  this  is  one  of  them)  for  $6000,  and 
Shotwell  &  Tift  gave  theirs  for  $6000,  and  Cowart  and  Shotwell 
&  Tift  became  mutual  indorsers.  This  is  all  the  evidence  in  the 
record,  to  this  point.  I  do  not  see  how  it  can  be  made  to  prove, 
that  Shotwell  &  Tift  were  interested  in  the  consideration  of  Cow- 
art's  notes.  It  can  only  show  thatt  by  showing  that  Cowart  and 
Shotwell  &  Tift  were  purchasers  together  of  the  entire  boat.  A 
contrary  inference,  it  seems  to  us,  is  the  only  le^tiraate  inference 
to  be  drawn  from  the  evidence — that  is,  that  these  parties,  Cowart 
and  Shotwell  &  Tift,  were  each  purchasers  of  a  moiety  of  inter- 
est in  the  boat,  which  they  held  severally,  and  for  which  they  gave 
their  several  notes.  Indorsing  for  each  other,  in  this  instance, 
does  not  any  more  prove  them  respectively  interested  in  the  con- 
sideration of  the  notes  indorsed,  than  would  indorsement  prove 
that  fact  in  any  instance  of  mutual  indorsement.  The  legal  in« 
ference  drawn  from  the  fact  of  indorsment  is,  that  the  parties 
were  accommodation  indorsers  for  each  other.  Believing  that 
there  is  no  evidence  upon  which  such  instructions  could  be  pre- 
dicated, we  think  the  charge  was  not  required  by  the  case— was 
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calculated  to  direct  the  mind  of  the  Jury  to  an  issue  not  made, 
and,  thercffore,  erroneous.  Upon  these  two  grounds  the  cause  is 
remanded. 

[3.]  Shotwell  &  Tift,  wbo  were  the  last  indorsers  on  this  note, 
being  sued,  paid  it  to  the  Phosnix  Bank  in  their  own  bills, 
whic^  were  at  a  discount,  and  sold  it  to  the  plaintiff,  erasing  their 
names.  The  plaintiff  brought  suit  on  the  note  against  the  de- 
fendant, a  prior  indorser.  The  Court  instructed  the  Jury,  that 
the  plaintiff  could  recoyer  only  what  Tifit  paid  upon  it,  and  this 
instruction  is  excepted  to.  The  plaintiff  is  the  purchaser  of  this 
note,  after  its  maturity,  and  indeed,  as  we  infer  from  the  testi- 
mony, with  actual  notice  of  the  amount  which  his  vendor  had 
paid  on  it.  Under  these  circumstances,  he  can  recover  no  more 
out  of  a  prior  indorser,  than  Tift  himself  could  recover.  He  took 
the  note,  subject  to  all  the  equities  subsisting  upon  the  note  trans- 
action between  the  original  parties — ^he  took  it,  subject  to  the 
equities  subsisting  between  his  vendor  and  the  prior  indorsers  to 
him.  H^  could  not  recover  out  of  them  any  more  than  he  had 
paid,  neither  can  his  assignee.  Story  m  BiUs,  §187.  2  Cheenlf. 
Ev.  §§177,  *79.  ChiUy  tm  Contracts,  773.  ChiUy  on  Bills,  76  to 
79, 9th  ed.  Bailey  on  BUls,  2d  edit.  534,  notes.  Smith's  Chm. 
Law,  222.  Z  M.  ^  S.  95.  4  Bing,  390.  Z  B.ifAd.  316.  ChiUy 
on  Bills,  536. 

Let  the  judgment  be  reversed. 


No.  21. — Jambs  N.  Bethune,  trustee,  &c.  plaintiff  in  error,  vs. 
Francis  G.  Wilkins  and  Adolphus  S.  Rutherford,  Sheriff, 
&C.  defendants. 

[1.]  An  injanctian  will  not  be  granted  to  reftrain  a  mere  tretpa$»,  soBceptible 
of  perfect  pecuniary  compenaation,  and  for  which  the  party  may  obtahi 
adequate  satisfaction  in  the  ordinary  coarse  of  law.  To  authorize  a  Oonrt 
of  Equity  to  interfere  in  cases  of  trespass,  there  mtut  be  something  paitic»- 
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lar  or  ipecial  in  the  case,  for  which  a  Ooart  of  Law  cannot  afford  adequate 
redress. 
[2.]  An  allegation  in  the  bill,  that  the  tenant  will  be  rendered  homeless,  for 
want  of  means  to  procure  another  habitation,  will  not  authorize  a  Court  of 
Equity  to  restrain  the  officer,  by  injunction,  from  placing  the  purchaser  at 
Sheriff's  sale  in  possession  <^  the  premises.  The  Act  of  1833,  which  au- 
thorizes the  Sheriff  to  place  the  purchaser  of  real  estate  in  possessioB, 
does  not  justify  th$  officer  in  dispossessing  any  other  person  but  the  d^m- 
dant  m  txeeutitm,  kU  heir*  or  tenants. 

In  Equity,  in  Muscogee  Superior  Court.  Decision  by  Judge 
Alexander,  at  Chambers,  October,  1849. 

James  N.  Betbune,  as  trustee  of  Mrs.  Parizade  Mitchell  and 
her  children,  filed  a  bill,  alleging  that  on  1st  January,  1846,  James 
S.  Norman  purchased  a  certain  lot  of  land  in  Wynnton,of  John 
Banks,  for  $1000,  and  gave  his  four  promissory  notes  for  the 
same,  taking  at  the  same  time  from  Banks,  a  bond  to  make  titles 
when  the  notes  were  paid;  that  subsequently,  on  Ist  September, 
1847,  the  complainant,  as  trustee,  purchased  of  Norman,  the  bond 
of  Banks,  and  caused  the  same  to  be  transferred  to  himself,  as  trus* 
tee ;  that  he,  as  trustee,  undertook  to  pay  the  notes  given  by  Nor- 
man for  the  purchase  money — the  whole  being  still  unpaid ;  that* 
as  trustee,  he  had  paid  one  of  the  notes  and  a  part  of  the  second, 
and  that  Mrs.  Mitchell  and  her  husband,  Isaac  Mitchell,  had  beeii 
in  possession  ever  since. 

The  bill  farther  alleged,  that  in  November,  1848,  one  George 
Hargraves,  Jr.  obtained  judgment  against  James  S.  Norman  for 
(250,  besides  interest,  and  caused  the  Ji,  fa.  issued  thereon  to  be 
levied  on  this  lot  of  land ;  that  the  same  was  sold  by  the  Sheriff, 
and  purchased  by  Col.  Seaborn  Jones  for  $129,  who  subsequently 
transferred  his  bid  to  Francis  G.  Wilkins,  to  whom  the  Sheriff 
made  a  deed;  that  Wilkins  gave  the  Sheriff  abend  to  indemnify 
him  for  damage  or  loss,  upon  which  the  Sheriff  agreed  to  give 
him  possession  <^  the  land;  that  the  Sheriff  had  threatened  to 
turn  Isaac  Mitchell  and  his  family  out  of  possession — ^to  avert 
vdiich,  Mitchell,  in  writing,  acknowledged  himself  to  be  the  ten- 
ant  of  Wilkins. 

The  bin  was  to  quiet  the  possession  of  the  outui  que  truaU  of 
complainant,  and  prayed  for  a  perpetual  injunction  against  Wil« 
kkis,  and  for  general  relief 
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The  answer  of  Wilkins  admitted,  that  he  had  heard  of  the 
claim  of  complainant,  before  his  purchase,  but  insisted  that  Isaac 
Mitchell  made  the  purchase  of  Norman  ;  that  the  Ji.  fa,  against 
Norman,  under  which  the  land  was  sold,  was  founded  on  a  judg- 
ment recovered  on  one  of  the  notes  given  for  the  purdiase  mo- 
ney. The  answer  farther  admitted,  that  the  land  was  bid  off  by 
CoL  Jones,  and  purchased  of  him  by  defendant,  and  that  he  took 
an  acknowledgment,  in  writing,  from  Isaac  Mitchell,  that  he  held 
as  tenant  of  defendant ;  but  defendant  insisted  that  the  acknow- 
ledgment was  written  by  the  complainant  himself^  and  under  an 
agreement  with  him,  that  defendant  would  acknowledge  service 
of  an  action  of  ejectment,  to  be  brought  by  complainant  for  the 
land. 

On  the  coming  in  of  the  answer,  a  motion  was  made  to  dissolve 
the  injunction,  on  the  ground  that  the  equity  in  the  bill  was  sworn 
off.     The  Court  sustained  the  motion,  and  complainant  except^ 

H.  Holt,  for  plaintiff  in  error. 

H.  L.  Bennino,  for  defendant 

By  tilt  Court. — Lumpkin,  J.  delivering  the  opinion. 

This  bin  was  filed  to  restrain  the  Sheriff,  by  injunction,  from 
placing  the  purchaser  of  a  certain  lot  in  Columbus,  at  Sheriff's 
sale,  in  possession  of  the  premises,  on  the  ground  that  the  com- 
plainant is  the  owner  of  the  property  so  purchased ;  and  that  be- 
ing neither  defendant  in  execution,  his  heir  or  tenant,  the  Sheriff 
is  not  autljorized  to  eject  him  from  the  premises. 

The  defendants  having  answered  the  bill,  moved  the  Court  be- 
low to  dissolve  the  injunction,  upon  the  ground  that  the  equity  in 
the  bill  had  been  fully  sworn  off;  which  motion  was  granted, 
and  thereupon  the  complainant  excepted,  and  now  assigns  the 
same  for  error  in  this  Court. 

[1.]  We  feel  bound  to  affirm  the  order  dissolving  the  injunc- 
tion, not,  however,  because  the  equity  in  the  bill  was  sworn  off, 
but  because  the  injunction  ought  never  to  have  been  granted. 
Anthony  vs.  Brooks,  5  Ga.  R.  576.  The  injury  threatened  is,  at 
most,  a  mere  trespass,  susceptible  of  ample  pecuniary  compensa- 
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tioDy  and  fi>r  which  the  party  aggrieved  may,  and  no  doubt  wUl, 
obtain  adequate  damages  in  a  Court  of  Law. 

[2.]  And  to  diat  redress  the  complainant  is  remitted,  should  the 
Sheri£^  without  authority  of  law,  forcibly  dispossess  him.  There 
is  nodiing  -special  in  this  case,  for  which  a  Court  of  Law  could 
not  administer  a  ^atis&ctory  remedy.  It  is  true  that  the  bill  al- 
leges, that  the  tenants— the  ce$iui  que  trust  of  the  complainant — 
would  become  homeless  and  houseless,  for  want  of  means  to  pro- 
vide another  habitation.  This,  however,  would  only  aggravate 
the  trespass  and  enhance  the  measure  of  damage. 

liet  the  judgment  below  be  afiSrmed. 


I    8    12t 
I  99    &20( 


No.  2^.-^oBN  J.  Snelling,  plaintiff  in  error,  vs.  Simeon  Pab- 
KEB  and  another,  defendants. 

[L]  The  Act  of  1822,  which  declarea  that,  "  In  cases  where  an  appeal  u  en- 
tered from  the  first  verdict,  the  property  of  the  party  against  whom  the  ver- 
dict is  rendered,  shall  not  be  bound,  except  from  the  signing  of  the  judg- 
ment on  the  appeal,  except  so  fiu*  as  to  prevent  the  alienation,  by  the  party, 
<xf  his,  her  or  their  property,  between  the  signing  of  the  first  judgment 
and  ^le  signing  of  the  judgment  on  the  appeal,"  is  intended  only  to  pre- 
vent the  alienation  of  property  by  the  defendant,  pending  the  appe^  to 
the  injury  of  the  plaintiff:  Heidf  that  under  this  Act,  two  judgments  being 
obtained  in  fiiivor  of  two  plaintiffs  at  the  same  term,  against  the  same  de- 
fendant, upon  one  of  which  only  an  appeal  is  entered,  and  pending  that 
appeal,  the  defendant  aliens  his  property,  which  is  finally  brought  to  sale, 
aftera  judgment  on  the  appeal,  the  judgment  on  the  appeal  isAot  entitled 
to  share  in  the  distribution  of  the  fiond,  with  the  judgment  at  Ooimnon 
Law,  upon  which  no  appeal  was  entered. 

Rule  against  Sheriff,  Talbot  Superior  Court.     Decided  by 
Judge  Alexander,  September  Adjourned  Term,  1849. 

The  only  question  in  thia  case,  arose  upon  the  following  agreed 
statement  of  facts : 

vbL.  TUI,    16 
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At  the  December  Term  of  the  Inferior  Court  of  Talbot  Coun- 
ty, 1842,  Jolin  S.  Buckner  and  John  J.  Snelling,  eacb  obtained 
a  judgment  against  Charles  Evans.  An  appeal  was  totered 
from  the  judgment  in  favor  of  Snelling — which  appeal  was  de- 
termined at  March  Term,  1846,  and  a  judgment  entered  in  &vor 
of  Snelling.  It  was  farther  agreed,  that  the  money  in  the  hands 
of  the  SherifT,  was  raised  out  of  propeitj  aliened  and  sold  by 
Evans,  afler  the  first  judgment,  and  before  the  judgment  on  the 
appeal.  Buckner  and  Snelling  both  claimed  the  amount  in  the 
Sheriff's  hands. 

The  Court  ordered  the  whole  amount  to  be  paid  to  Buckner, 
and  Snelling  excepted. 

L.  B.  Smith,  for  plaintiff  in  error,  cited — 

Harden  vs,  Slovall,  Simmons  Sf  Co.  1  Kelly,  95. 

WoBRELL,  for  defendant. 

The  Court  not  being  unanimous  in  their  decision,  pronounced 
their  opinions  seriatim. 

NxsBET,  J.  delivering  the  opinion  of  the  Court. 

[1.]  Two  judgments  were  obtained  by  two  different  plaintifis 
against  the  same  defendant,  at  Common  Law  ;  upon  one  of  them 
an  appeal  was  entered,  upon  the  other  no  appeal  was  entered. 
Intervening  the  date  of  the  judgment  at  Common  Law,  and  the 
judgment  rendered  on  the  appeal,  in  the  appeal  case,  the  defendant 
aliened  his  property.  Afler  the  j  udgment  on  the  appeal,  his  proper- 
ty was  levied  upon  and  sold.  The  money  arising  from  the  sale,  be- 
ing in  the  hands  of  the  Court  for  distribution,  the  plaintiff  in  the 
judgment  on  the  appeal  claimed  to  be  let  in  upon  equal  footing 
with  the  judgment  at  Common  Law,  from  which  there  had  been 
no  appeal — that  judgment  contesting,  denied  the  right  of  the 
appeal  judgment  to  be  so  let  in — claiming  the  whole  fund  upon 
its  own  prior  and  better  lien.  The  Court  below  ordered  the 
whole  fund  to  be  paid  to  the  Common  Law  judgment     The 
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plidntiff  in  the  appeal  judgment  excepted,  and  that  order  is  for 
the  review  of  this  Court. 

The  judgment  of  this  Court  is,  that  the  Circuit  Court  admin- 
istered the  law  correctly.  By  Statute,  all  judgments  take  lien 
from  the  term  at  which  they  are  rendered.  This  is  the  general 
rule.  By  this  rule,  how  stand  these  two  judgments,  when  both 
were  rendered  at  Common  Law?  Both  stood  upon  the  same 
platform — ^both  acquired  a  lien — and  the  liens  were  equal ;  and 
had  no  appeal  been  entered  upon  either,  they  would  have  equally 
bound  all  the  property  of  the  defendant,  and  would  have  been 
entitled  to  share  in  the  distribution  of  this  fund.  But  one  is  ap- 
pealed from  and  the  other  is  not.  How,  then,  stands  the  easel 
Why,  the  judgment  upon  which  there  is  no  appeal,  stands  unaf- 
fected by  the  appeal  entered  on  the  other.  Its  lien  is  perfect 
still.  It  binds  all  the  property  of  the  defendant,  whether  it  shall 
be  aliened  or  not.  It  is  bound  to  share  with  no  judgment  at  the 
time  of  its  date,  not  rendered. 

But  the  effect  of  the  appeal  on  the  other  judgment  is,  to  pre- 
vent the  lien  which  k  held  before  the  appeal.  The  appeal  opens 
the  whole  case — ^it  renews  the  litigation  before  the  appellate  tri- 
bunal. When  it  reaches  that  tribunal,  the  case  is  before  it  in  its 
totality.  When  an  appeal  is  entered,  there  is  no  judgment. 
Whether  there  ever  will  be  a  judgment  or  not  in  the  case  for  the 
plaintiff,  depends  upon  the  event  of  the  trial  on  the  appeal.  If 
the  trial  results  in  favor  of  the  plaintiff,  then,  and  not  till  then,  is 
there  any  lien  created  for  him,  except  in  one  single  instance  and 
for  one  tingle  purpose.  These  exceptions  are  created  by  the  Act 
of  1822.  That  Act  not  only  creates  the  exceptions  which  I  wiU 
state,  but  it  declares  all  the  principles  in  relation  to  these  two 
judgments,  which  I  have  before  stated.  For  example,  it  declares, 
"  that  all  the  property  of  the  party  against  whom  a  verdict  shall 
be  entered,  and  a  judgment  signed  thereon,  in  conformity  to  the 
provisions  of  the  26th  section  of  the  Judiciary  Act  of  1 799,  shall 
be  bound  Jrom  the  signing  of  the  first  judgment,  in  cases  where 
no  appeal  is  enter ed,^^  That  is  to  say,  if  an  appeal  is  entered,  the 
first  judgment  does  not  bind  the  property  of  the  defendant,  from 
its  signing.  Now,  this  judgment  at  Common  Law,  not  being 
appealed  from,  by  this  very  Act,  acquired  an  unrestricted,  unlim- 
ited, absolute  lien  upon  all  this  property,  and,  of  course,  the  mo- 
ney raised  from  the  sale  of  it,  at  the  time  it  was^r^^  signed.  Then 
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it  bad  no  competitor — ^now  it  has  nooe,  aa  we  shall  see.  The  fuH 
lien  which  this  Statute  gave  it,  when  first  signed,  accompanies  it 
to  the  time  when  it  seeks  its  satisfaction  before  this  Courtr  wholly 
unimpaired  by  any  thing  that  I  can  see.  If  this  Act  stopped  fast 
here,  the  inference  wonld  be  irresistible,  that  a  judgment  ap- 
pealed from,  does  not  bind  the  property  of  the  defendant  from 
the  time  of  its  first  signing.  But  it  does  not  stop  here.  It  de- 
clares farther,  that  in  cases  where  on  appeal  u  entered  fit>m  die 
first  verdict,  the  prope(rty  of  the  party  against  whom  the  verdict 
is  rendered,  shall  not  be  boundf  except  from  ike  signing  pf  the 
judgment  on  the  appeal.  Thus  declaring  all  the  propodtioBS  I 
have  laid  down  as  to  the  e€ect  of  an  appeal.  Bot  now  oomes 
the  exceptions  to  which  I  just  now  referred.  The  Act  proceeds, 
** except  so  far  nato prevent  the  alienation  by  the  party,  c^  his, her 
or  their  property,  between  the  signing  of  the  first  judgment  and 
the  signing  of  the  judgment  on  the  appeal."  By  which  I  un- 
derstand the  Act  to  say,  that  the  first  signing  of  a  judgment  which 
is  appealed  from,  has  generally  no  effect — creates  no  lien  what- 
ever— and  that  the  property  of  the  defendant  is  not  bound  until 
die  signing  of  the  judgment  on  the  appeal,  exc^  in  one  tntjanee, 
aad  \hii^^w4iere^he  defendant  aliens  his  property;  toid except 
Jot  one  purpose,  and  ^at  is  to  prevent  such  alienation.  Words 
cannot  be  plainv*.  ^he  property  of  the  defendant  is  not  bound, 
\fy  the  terms  of  the  jfctf  except  where  it  is  aliened,  and  to  prevent 
the  alienation.  Now,  because  the  judgment  on  the  first  trial  is  a 
judgment  for  that  purpose,  it  is  contended  that  a  lien  is  created 
for  it  on  such  ^property  as  is  aliened.  This  I  do  not  deny;  but 
it  is,  to  my  mind,  a  lien  good  only  against  the  title  of  the  purcha- 
ser. As  between  him  and  the  plaintiff*  in  that  judgment,  his  tide 
must  yield ;  and  when  his  property  is  sold,  the  plaintiff*,  if  not 
superseded  by  a  better  lien,  will  take  the  money.  The  object  of 
the  law  clearly  is,  to  prevent  a  fraudulent  alienation  of  property, 
by  defendants,  pending  an  appeal,  to  the  injury  of  parties  plain- 
tiff's. To  prevent  that,  the  law  gives  effect  to  the  first  judgment, 
in  case  of  appeal,  and  for  no  other  purpose.  It  gives  no  effect  to 
it  as  against  other  judgments  not  appealed  frr^m.  They  stand 
vnth  a  perfect  prior  lien,  unaffected  by  this  Act.  They  are  neither 
benefited  nor  mjured  by  it.  Their  lien  binds  the  propeity  at  all 
events.  But  the  construcdon  contended  for,  wo%ld  injure  them, 
in  all  cases  where  the  property  aliened  is  all  the  property  of  the 
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defendant,  and  is  not  sufficient,  as  in  this  case,  to  pay  both  judg- 
ments. This  construction  impairs  the  lien  of  judgments,  from 
which  there  is  no  appeal — ^it  holds  them  in  abeyance,  so  far  as 
aliened  property  is  concerned,  and  compels  them  to  take,  fro  ratCf 
with  a  judgment  perhaps  six  months,  it  may  be  six  years^  young- 
er. But  how  is  it  possible  to  extend  the  exception  in  the  Statute 
beyond  its  terms  t  The  rule  is,  that  judgments  appealed  fixna, 
do  not  bind  property,  except  from  the  signing  of  the  judgment  on 
the  appeaL  The  exception  is,  that  they  do  bind  it  for  the  pur- 
pose <^  preventing  alienation.  Now,  how  can  this  exception  be 
00  enlarged  as  to  give  effect  to  judgments  appealed  from,  not  only 
to  prevent  alienation,  but  farther,  for  the  purpose  of  weakening 
and  limiting  the  liens  of  other  judgments  t  The  idea  is  plainer 
thus — the  rule  is,  judgments  appealed  from,  are  no  judgments 
but  from  the  signing  of  the  judgment  on  the  appeal.  The  ex- 
ception is,  they  are  judgments  to  prevent  aUettatwrn,  How  can 
this  exception,  in  contravention  of  the  rule,  make  them  judgments 
for  another  purpose,  to  wit :  for  the  purpose  of  holding  (in  case 
property  is  aliened)  equal  lien  with  judgments  whose  lien  is  older 
and  better  by  the  general  Law  I  By  all  i 
the  exception  proves  the  rule  and  exducl 
One  of  the  consequences  of  the  construe 
will  be  to  put  it  in  the  power  of  a  defend 
entered,  by  selling  his  property,  to  lessen  i 
ing  judgment.  It  gives  him  the  power  to  I 
plaintiff  on  the  appeal,  even  if  founded 
equally  to  participate  in  a  fund  raised  from^hMNi||y^|lifiPeity, 
with  a  judgment.  If  that  be  the  true  construction,  then,  in  cases 
like  this,  the  plaintiff  on  the  appeal  ought  and  would  desire,  that 
the  d^^mdant  should  sell  his  property,  since,  by  the  sale  alone,  he 
gets  a  claim  upon  it,  equal  to  the  judgment  not  appealed  from ; 
whilst,  at  the  same  time,  to  prevent  such  sale  is  the  very  object 
whi<^  the  Act  of  1822  has  in  view.  But  the  construction  which 
we  give  to  the  Act,  whilst  it  maintains  the  dignity  of  the  judg- 
ment not  appealed  from,  gives  to  that  Act  a  specific  and  hig^y 
beneficial  effect.  That  efiect  is,  pending  an  appeal,  to  prevent  an 
alienation  of  his  pr<^erty  by  the  defendant,  to  the  prejudice  of 
the  plaintiff's  claim. 

Let  the  judgment  below  be  affirmed. 
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Lumpkin,  J.  concurring — 

The  preamble  to  the  Act  of  1822  sets  forth,  that  **  a  contrariety 
of  decisions  having  taken  place  in  the  iKfierent  Courts  of  this 
State,  as  to  tlie  time  when  the  property  of  the  party  against 
whom  judgment  is  entered,  shall  be  bound,  &c."  Emicts,  **  that 
from  and  afler  the  passing  of  said  Act,  all  property  of  the  party 
against  whom  a  verdict  sliall  be  rendered,  and  a  judgment  signed 
thereon,  in  conformity  to  the  provisions  of  the  26th  section  of  the 
Act  of  1799,  shall  be  bound  from  the  signing  of  the  first  judg- 
ment, in  cases  where  no  appeal  is  entered  ;  but  in  cases  where  an 
appeal  is  entered  from  the  first  verdict,  the  property  of  the  party 
against  whom  the  verdict  is  rendered,  shall  [not]  be  bound,  ex- 
cept fi*om  the  signing  of  the  judgment  on  the  appeal— except  so 
far  as  to  prevent  the  alienation,  by  the  party,  of  his,  her,  or  their 
property,  between  the  signing  of  the  first  judgment  and  the  signing 
of  the  judgment  on  the  appeal."     Prince,  451. 

I  have  transcribed  only  so  much  of  this  Act  as  relates  to  the 
question  to  be  decided,  which  is  this :  Two  judgments  were  ob- 
tained at  the  same  Court,  from  one  of  which  an  appeal  was  ett- 
tered,  and  prosecuted  to  a  second  and  final  trial.  The  defendant 
in  both  judgments,  between  the  signing  of  the  first  judgment  and 
the  signing  the  judgment  on  the  appeal,  alienated  a  portion  of  his 
property,  which  has  been  levied  on  and  sold,  and  the'  money 
brought  into  Court  for  distribution.  Do  these  judgments  take, 
pro  rata,  OT  does  the  judgment  which  was  unappealod  from,  and 
which,  consequently,  is  prior  in  date,  have  the  preference  ? 

If  the  words  of  this  Statute  were  doubtful,  the  preamble  would 
furnish  a  key  to  its  meaning.  It  recites  that  a  contrariety  of  de- 
cisions had  taken  place  in  the  different  Circuits  of  the  State,  as  to 
the  time  when  the  property  of  the  party  against  whom  a  judg- 
ment is  entered,  sliall  be  bound.  Some  of  the  Courts  held,  that 
notwithstanding  an  appeal  was  entered,  all  the  property  of  the 
defendant  was  bound  from  the  first  judgment;  others,  that  the 
entry  of  the  appeal  vacated  the  first  judgment,  unless  it  was  dis- 
missed, when,  of  course,  the  first  judgment  stood  affirmed.  Now, 
in  view  of  this  controversy,  the  Legislature  declare,  that  all  the 
property  of  the  party  shall  be  bound,  according  to  the  provisions 
of  the  26th  section  of  the  Act  of  1799,  from  the  signing  of  the 
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first  judgment,  in  c<ises  where  no  appeal  is  entered.  But  if  an  ap- 
peal is  entered,  then  the  property  of  the  defendant  shall  not  be 
bound,  except  from  the  signing  of  the  judgment  on  the  appeal — 
except  so  far  as  to  prevent  its  alienation. 

For  myself,  I  do  not  feel  at  liberty  to  say  that  it  shaXL  he  bound 
beyond  this. 

Besides  settling  the  contrariety  of  decisions  which  had  sprung 
up  in  the  Courts  against  the  lien  of  the  first  judgment,  in  cases  of 
appeal,  the  Legislature  seem  to  have  had  but  a  single  object  in 
view,  in  passing  this  Act,  and  that  was,  to  prevent  the  alienation, 
by  the  defendant,  of  his  property,  intermediate  the  first  and 
second  judgment.  And  the  justice  and  propriety  of  this  was 
suggested,  no  doubt,  by  the  fact,  that  they  had  already  declared, 
in  the  previous  part  of  the  section,  that  no  lien  was  created  on 
the  property,  provided  an  appeal  was  entered.  They  then  enact, 
by  way  of  exception,  in  the  conclusion  of  the  section,  that  the  de- 
fendant shall  not  alienate  his  pi'operty,  so  as  to  weaken  or  defeat 
the  rights  of  the  creditor,  or  the  security  on  the  appeal,  in  the 
event  of  his  having  the  debt  to  pay ;  but  that  both  shall  be  re- 
mitted back,  if  necessary,  to  the  first  judgment ;  that  is,  the  Le- 
gislature intended  to  say,  and  have  said,  in  so  many  plain  English 
words,  that  for  the  protection  of  the  appeal  creditor,  and  the  se- 
curity on  the  appeal-^-a  favorite  class  with  all  our  laws — all  the 
property  which  the  defendant  held  at  the  time  the  first  judgment 
was  rendered,  shall  be  retained  and  held  subject  to  the  ultimate 
recovery  in  the  case  ;  and  that  if  the  defendant  attempts  to  dis- 
pose of  it,  it  may  be  followed  in  the  hands  of  the  purchaser,  and 
made  liable*  Otherwise,  the  elder  judgment,  which  was  unap- 
pealed  from,  finding  it  more  convenient  to  seek  satisfaction  out  of 
the  property  in  possession  of  the  debtor,  the  lien  would  have 
been  lost  to  the  appeal  creditor,  upon  that  which  was  conveyed 
away,  and  his  own  safety,  as  well  as  the  indemnity  of  the  secu- 
rity on  the  appeal,  jeopardized. 

But,  I  ask,  did  the  Legislature  design  to  interfere  with  the 
relative  liens  of  judgments^  as  fixed  by  the  Judiciary  Act  of  1799 1 
To  my  mind,  it  is  plain  that  they  did  not.  Indeed,  it  would  seem 
to  me,  that  they  had  not  left  the  matter  to  conjecture ;  for  the 
Act  itself  expressly  declares,  that  in  cases  where  an  appeal  is  en- 
tered from  the  first  verdict,  the  property  of  the  party  against 
whom  the  verdict  is  rendered,  shall  not  be  bound,  except  from 
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the  signitig  of  the  judgment  on  the  appeaL  Is  it  not  manifest, 
therefore,  that  th^  Legislature  did  not  intend  to  disturb  the  law 
of  lien,  as  it  previously  existed,  between  the  judgments  them- 
selves  t 

But,  while  it  is  conceded  that  all  this  is  true,  where  die  defen- 
dant makes  no  attempt  to  sell  his  property,  yet  that  fact,  under 
the  Statute,  fixes  the  appeal  lien  from  the  first  verdict.  Such, 
however,  is  not  the  language  of  the  Statute.  It  is  true  that  that 
event  creates  a  qualified  lien,  from  the  date  of  the  first  judgment. 
But  for  vehat  purpose,  and  to  what  extent  t  I  answer,  in  the 
terms  of  the  law  itself,  "  9ofar  at  to  prevent  theaUenatUmhy  ikede^ 
/endant;"  but  not  so  far,  I  respectfully  add,  as  te  interfere  with 
the  lien  of  an  older  judgment. 

And  why  should  it  be  so  t  Under  this  Act,  by  no  shifl  or  de- 
vice on  the  part  of  the  debtor  himself  or  in  connection  with  the 
other  judgment  creditors,  can  he  prevent  die  whole  of  his  pro- 
perty from  being  made  liable  for  the  whole  of  his  debts ;  and  if 
the  proceeds  would  be  rateably  distributed  among  them,  ac- 
cording to  the  seniority  of  their  respective  liens,  why  should 
alienadon,  or  any  other  act,  done  or  attempted  by  the  defendant, 
afiect  the  rights  of  his  creditors!  In  other  words,  why  should 
the  fact  that  he  has  sold  his  property,  place  the  appeal  creditor  in 
a  better  situation  than  if  he  had  not  sold  it  t  Can  there  be  any 
good  reason  assigned,  for  supposing  that  the  Legislature  vrould 
have  been  influenced  by  any  consideradon  whatever,  to  place  the 
reladve  rights  of  the  creditors  themselves  upon  the  h^fypening  or 
not  of  such  a  contingency  t 

In  cases  of  attachment,  vigilance  is  rewarded  by  causing  the 
first  served  to  be  first  satisfied.  But  so  sacred  did  the  Legislature 
regard  prior  liens,  that  they  would  not  penmt  even  the  attaching 
creditor  to  assert  his  lien  before  an  older  judgment  creditor.  But 
it  is  argued,  that  under  the  Act  of  1822,  a  Hen  is  given  to  an  ap- 
peal judgment,  as  against  not  only  the  purchaser,  but  all  other 
judgment  creditors,  not  on  account  of  any  thing  done  by  the 
creditors,  but  by  the  act  of  the  debtor,  in  alienadng  his  property, 
and  which,  it  is  admitted,  it  otherwise  would  not  have  had ;  and 
that,  too,  vdien,  periiaps,  the  elder  judgment  has  followed  the 
property,  and  brought  it  to  market !  In  this  case,  I  believe,  (I 
do  not  speak  confidently,  not  having  the  papers  before  me,)  the 
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hct  is  aceidenialfy  otherwise ;  still  this  does  not  weaken  the  force 
of  the  argoment. 

Entertainkig  these  views  of  the  Statute,  I  concur  in  the  verdict 
«f  affimunce. 


WiiBNEft,  J.  dissenting. 

The  view  which  I  take  of  the  Act  of  the  General  Assemhly, 
passed  19th  December,  1822,  necessarily  compels  me  to  dissent 
from  the  judgment  of  the  Court  in  this  case.  It  appears  from 
the  record  before  me,  that  Snelling  and  Buckner  both  obtained 
judgments  against  Charles  Evans,  in  the  Inferior  Court  of  Tal'- 
bot  County,  at  the  same  term  o£  the  Court,  in  the  year  1842. 
Evans,  the  defendant  in  the  respective  judgments,  entered  an 
a[^al  ftom  the  judgment  obtained  against  him  by  Snelling,  to 
Che  Superior  Court,  but  did  not  enter  an  ^peal  from  Buckn^r's 
judgment  Judgment  was  regularly  entered  up  and  signed,  in 
in  the  Inferior  Court,  against  the  defendant,  in  both  cases,  at  the 
same  term  of  the  Court  In  March,  1846,  the  appeal  cause  was 
tried  in  the  Superior  Court,  and  Snelling's  first  judgment  waa 
confirmed.  From  the  judgment  rendered  in  fiaivor  of  Snelling, 
•n  the  i^peal,  oonfirming  the  first  judgment  against  Evans,  an 
execution  issued  and  was  levied  on  the  property  of  Evans,  the 
defendant,  which  property  had  been  aliened  and  sold  by  Evans, 
after  the  signing  of  the  judgment  obtained  by  Snelling  against 
Um,  in  the  Inferior  Co«rt»  hit  before  the  signipg  of  the  judgment 
on  the  appeaL  The  property  of  Evans,  so  aliened  and  sold  by 
him,  between  the  signing  of  the  first  judgment  and  the  signing  of 
die  judgment  on  the  appeal,  was  sold  by  the  Sheriff,  by  virtue  of 
BoMsa^B  jL  fa*  and  the  proceeds  of  such  sale  remained  in  the 
hands  of  the  Sheriff.  At  the  October  Term,  1849,  of  Talbot 
Siq>erior  Court,  Sneffing  moved  a  role  against  the  Sheriff,  requir- 
ing him  to  pay  owr  to  his  ^.^/kr  the  money  in  his  banda  arising 
from  the  sale  of  Svans*  property.  Buckner  appeaiied  and  claim- 
ed the  money  on  his  ^  fa.  and  contended  he  was  entitled  to  it, 
inasmuch  as  the  lien^  of  his  judgment  had  priority  in  point  of 
time  over  that  of  SnelHng's  ju^^ment.    The  Court  below  deoid* 

VOL.  vm  17 


Digitized  by  VjOOQIC 


130      SUPREME  COURT  OP  GEORGIA. 

Snelling  vs.  Parker  and  another. 

ed  that  Buckner's  judgmeot  was  entitled  ta  the  moneyy  where- 
upon Snelling  excepted. 

The  question  presented  by  this  record  is,  whether  a  judgment 
against  a  defendant,  from  which  he  enters  an  appeal,  operates  as 
a  lien  upon,  and  binds  the  property  of  such  defendant,  when  the 
property  is  alienated  and  transferred  by  him  intermediate  the 
signing  of  the  first  judgment  and  the  judgment  on  the  appeal  1 
If  the  property  of  the  defendant  which  he  alienates  and  sells, 
intermediate  the  signing  of  the  first  judgment  and  the  judgment 
on  the  appeal,  is  bound  for  the  payment  of  the  judgment  render- 
ed on  the  appeal,  then  it  follows,  as  a  necessary  consequence,  that 
the  lien  attaches  from  the  signing  of  the  ^rst  judgment,  for  the 
reason,  that  the  property  being  alienated  and  sold  by  the  defend- 
ant, before  the  rendition  of  the  judgment  on  the  appeal,  the  latter 
judgment  could  not  bind  it. 

The  judgment  on  the  appeal,  being  rendered  after  the  defend* 
ant  has  sold  the  property,  that  judgment  does  not  create  a  lien 
upon  it  or  bind  it ;  and  if  the  property  so  alienated  and  sold  by 
the  defendant,  is  bound  for  the  payment  of  the  creditor's  judg- 
ment on  the  appeal,  the  lien  attaches,  from  the  date  of  the  ^r$t 
judgment,  according  to  the  provisions  of  the  fira^  section  of  the 
Act  of  1822. 

By  the  Judiciary  Act  of  1799,  all  the  property  of  the  defendant 
is  bound  From  the  signing  of  the  Jirst  judgment  Prince^  426. 
How  bound  ?  For  the  payment  of  the  judgment  creditor's  debt. 
The  judgment  creates  a  lien  upon  all  the  defendant's  property, 
for  the  payment  of  that  judgment,  and  if  the  defendant  alienates 
his  property  afler  the  date  of  the  judgment,  it  is  still  subject  to 
satisfy  it.  If  there  had  been  no  appeal  from  Snelling's  judg- 
ment, then  it  will  be  conceded  that  Bupkner's  and  Snelling's  judg- 
ments would  have  been  entitled  to  a  pro  rata  distribution  of  the 
money  in  the  hands  of  the  Sheriff,  inasmuch  as  both  were  obtain- 
ed at  the  same  term  of  the  Court,  and  both  bound  and  created  a 
lien  upon  the  defendant's  property.  Does  the  appeal,  by  the  de<> 
fendant,  from  Snelling*s  judgment,  vacate  and  destroy  the  lien 
created  by  the  first  judgment,  so  as  to  defeat  his  right  to  have  a 
fro  rata  distribution  of  the  money  arising  from  the  sale  of  pro* 
perty  alienated  by  the  defendant^  applied  to  his  judgment  on  the 
appeal,  according  to  the  wordt  and  intention  of  the  Act  of  1822 1 
The  preamble  to  that  Act  recites,  «  A  contrariety  of  decisions 
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baring  taken  plaee  in  the  dt£Rerenl;  Circuits  in  this  State,  as  to 
the  time  when  the  property  of  the  party  against  whom  a  judg- 
ment is  entered,  ^all  be  bound,  Be  it  enacted.  That  from  and  af- 
ter the  passing  of  this  Act,  all  property  of  the  party  against 
whom  a  verdict  shall  be  entered  and  a  judgment  signed  tbereon, 
in  conformity  to  the  provisions  of  the  26th  section  of  the  Judici- 
ary Act  of  1799,  shall  be  bound  from  the  signing  of  the  firet 
judgment,  in  cases  where  no  appeal  is  entered;  but  in  cases 
where  an  appeal  is  entered  from  the  first  verdict,  the  property  of 
the  party  against  whom  the  verdict  is  rendered,  shall  not  be 
bound  except  from  the  signing  of  the  judgment  on  the  appeal, 
except  so  Jar  a$  to  prevent  the  idienattan  by  the  party  of  hit  or 
their  property,  hetioeen  the  signing  of  the  first  judgment  and  the 
*?^»w«^  of  the  judgment  on  the  appeal^     Prince,  451. 

The  object  of  this  Statute  is,  to  settle  a  definite  rule  of  dedsionf 
as  to  the  time  when  the  property  of  the  party^  against  whom  a 
judgment  is  entered,  shall  be  hound.  The  Statute  declares,  that 
all  the  property  of  the  party  shall  be  bound  from  the  time  of 
signing  the  first  judgment,  when  no  appeal  is  entered,  afHrming 
the  Judiciary  Act  of  1799.  The  Statute  then  declares)  that  where 
an  appeal  is  entered  from  the  first  verdict,  the  property  of  the 
party  shall  not  be  bound,  except  from  the  signing  of  the  judg- 
ment on  the  appeal ;  that  is  to  say,  the  properly  of  the  party 
against  whom  the  first  judgment  shall  be  signed,  shall  not  be 
bound  from  the  signing^of  the  first  judgment,  as  declared  by  the 
Judiciary  Act  of  1799,  where  tm  appeal  is  entered,  and  repeals 
Ae  Judiciary  Act  of  1799  to  tJtat  extent.  Then  follows  the  ex- 
ception expressly  made  by  the  Act,  "  Except  so  far  as  to  prevent 
the  alienation  by  the  party  of  his,  her  or  their  property,  between 
the  signing  of  the  first  judgment,  and  the  signing  of  the  judg- 
ment on  the  appeal." 

By  the  Judiciary  Actof  1799,  all  the  property  of  the  defendant 
is  bound,  from  the  date  of  the  first  judgment.  By  the  Act  of 
1822,  the  property  of  the  defendant,  when  it  has  not  been  aHena- 
ted  between  the  date  of  the  first  judgment  and  the  date  of  the 
judgment  on  the  appeal,  is  not  bound  by  the  signing  of  the  first 
judgment,  but  is  only  bound  in  cases  where  an  appeal  has  been 
entered  therefi'om,  from  the  time  of  signing  the  judgment  on  the 
apped.  But  with  regard  to  the  property  which  the  defendant 
has  alienated,  between  the  date  of  the  first  judgment,  and  the 
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date  of  the  judgment  on  the  appeal,  that  property  is  b0mmd  from 
the  date  of  the  Jlrti  judgment,  as  declared  by  the  Judiciary  Aet 
i£  1790,  and  ttay  be  taken  in  eatii&ction  €i  the  judgment  ren** 
dered  on  the  appeal.  The  Act  of  18S3  neTor  was  intendedr  and 
doea  not  repeal  that  part  of  the  Jadiciary  Act  of  1799.  which  de* 
dares,  that  all  the  property  of  the  defendant  shall  he  bound,  from 
thesigning  of  the  ^i^  jodgment,  so  ^  as  respe<^  the.property 
whidi  the  defendant  has  aUmaiedf  between  the  signing  the  first 
jadgment  and  the  signing  the  judgment  on  the  appeal,  because 
such  property  is  expressly  excepted  from  the  operation  of  the  A^t 
of  1822.  That  Act  substantially  declares,  that  in  cases  where  an 
appeal  is  entered  frotn  the  first  judgment,  the  property  ef  the 
defendant  shall  not  be  bound,  only  from  the  time  of  signing  judg- 
ment on  the  appeal,  except  when  the  defendant  shall  (tHenate  his 
property,  between  tibe  date  of  the  first  judgment  and  the  date  of 
Ae  judgment  on  the  appec^,  and  then  the  property,  so  alienated  by 
him„  shall  be  iommd  for  the  satisfiu^on  of  ^e  judgment  on  the 
appeal^from  the  date  of  the  ^first  judgment,  in  the  same  manner 
as  dedaored  by  the  Judiciary  Act  of  1799.  As  I  have  before 
said,  if  the  Hen  upon  the  property  alienated  by  the  defendant,  ia 
not  created  by  the.^1  judgment,  it  cannot  be  created  by  the 
judgme^  on  the  appeal  for  the  reason,  that  the  defendant  has 
oHenatffi  the  propoty  hefifre  the  judgment  on  the  appeal,  and. 
^erefore,  the  latter  judgment  eenld  not  bind  it.  I  suppose  in 
win  be  conceded,  that  knelling-  might  hi^tre  leried  on  the  property 
alienated,  sold  it,  and  applied  the- proceed  thereef  ivsatisfiustieil 
of  his  judgment,  but  for  the  judgment  of  Buc&ner#  which  is 
claimed  to  have  priority  of  lien.  If  the  Jiret  judgment  of  Snel- 
li»g  did  not  create  a  /ten  on  the  property  aJdenated^-^d  not  hmd 
that  property  firom  its  date^^-aa  wktA  k^  principle  could  his 
judgment  on  the  appeal,  obtained  subsequently  to  the  mUetuUiet^  of 
the  prop^ty,  proceed  to  sell  it  as  the  prop^ty  of  Me  defendant  ? 
To  authorize  Snelling  to  sieze  the  property  alienated,  in  the 
hands  of  the  purchaser,  as  the  property  of  the  d^kndant,  and  ssQ 
II  in  satisfaction  of  his  judgment,  he  must  necessarily  have  had  a 
Hen  upon  it ;  and^he  property  must  hairse  been  hound  by  that  lien, 
in  the  hands  of  the  defendant,  h^ire  theaUenation  thereof  to  the 
purchaser.  When  did  that  lien  attach  to  the  property  sold  by  the 
defendant  1  When  did  the  property  alienated  become  bound  for 
the  satisfactioa  of  SneUing's  judgment  t    Certainly  not  from  due 
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Itne  of  signing  jodgmont  on  tlie  eppe«],  for»  at  tkat  time,  the  de* 
fendant  had  sold  it  The  lien  was  created  from  the  date  of  the 
Jir9i  judgment,  while  the  defendant  was  the  eumer  of  the  property ; 
the  lien  was  not  created  by  the  judgment  on  the  appeal,  after  the 
drfemdatU  had  eM  the  property.  When  Snelling  obtained  his 
judgment  on  die  appeal,  its  lien  related  back  to  the  date  of  the 
>Ervl  judgment,  so  as  to  authorise  him  to  seise  and  s^  the  pro^ 
perty  alienated  by  the  defendant  to  the  purchaser*  ae  the  property 
ef  the  defimdant.  The  property  was  seized  in  the  hands  of  the 
purchaser,  tm  ihe  property  qf  the  defeiuUtnC,  by  virtue  of  a  judg*' 
ment  liat  of  oider  date  than:  the  purchaser's  title,  and  was  sold  by 
virtue  oitheU  liet^  ae  the  property  <^  the  dfftndantf  and  the  money 
in  the  hands  of  the  Sheriflf  was  raised  firom  the  sale  of  IJW  defend' 
am^e  property t  by  virtue  of  a  lien  which  bound  the  property,  of 
eqtud^vie  with  Buckner's  lien.  Both  liens  were  created  at  the 
same  term  of  the  Court,  imd  both  were  entitled  to  ^pro  rata  dis- 
tribution of  the  money  arising  from  the  sale  of  the  dtfendamto 
property. 

One  of  two  propositions  must  be  true,  in  ray  judgment.  Snel^ 
Hng  either  had  the  right  to  seize  the  property  iu  the  hands  of  the 
purchaser,  sold  by  the  d^ndant,  between  the  date  of  the  first 
judgment  and  the  judgment  on  the  appeal,  in  satis&ctioii  of  hit 
judgment  lien  against  the  defendant,  or  he  had  not.  If  it  is  oqbk 
ceded  he  had  the  right  to  seize  and  sell  the  property,  by  virtue  oi 
his  judgmemi  /mm,  «#  the  property  qf  the  d^endamtt  then  his  lien 
was  created  by  the  ^rei  judgment,  which  is  of  oqwiU  date  witli 
Buckn^s  judgmentr-fer  Snelling  has  no  judgment  Heaoiolder 
date  than  the  sale  of  the  property  by  the  defendant  to  the  pur- 
chaser,  but  the  JirU  judgment — he  has  na  other  judgment  lien 
but  that  of  the  JlrH  judgment,  which  could  have  bound  the  pro^ 
perty  in  the  hands  of  the  defendants  aUenee,  If  Snelling,  then, 
had  such  a  lien^  created  by  his  fire^  judgment,  as  authorise  him 
to  s^e  and  sell  the  property  as  the  property  of  the  d^endani^ 
does  the  fact  that  Buckner  has  a  lien  of  equal  date,  have  the  effect 
to  vaoaU  or  weaken  SnelKng's  lien  I  Holding,  as  I  do»  that 
Snelling's  lien  was  created  by  the  ^t  judgment,  and  bound  the 
property  alienated  by  the  d^tndanU  from  its  date— Buc^er's  judg* 
ment  having  been  obtained  at  the  same  term  of  the  Court  as 
Snelling's  first  judgment,  their  respective  Uens  on  iheproper§y  rf 
the  defendant^  which  was  seU,  being  of  egued  date— -I  am  of  the 
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opinion,  that  the  money  in  the  hands  of  the  Sheriff  ought  to  hare 
been  distributed  to  their  respective  liens,  pro  rata* 

In  Hardee  et  al.  vs,  StovaU,  SimmoHS  Sf  Co.  (1  Kdly,  92>)  I 
had  supposed  the  same  construction  was  given  by  this  Court  to 
the  Act  of  1822,  for  which  I  now  contend.  In  that  case, 
Stovall,  Simmons  &  Co.  obtained  a  judgment  against  Byne,  at 
November  Term,  1842,  of  Burke  Superior  Court,  from  which  an 
appeal  was  taken.  At  the  November  Term  of  the  Court,  1843» 
the  appeal  was  dismissed,  by  consent,  and  the  first  judgment  con* 
firmed  by  the  order  of  the  Court.  While  the  cause  was  pendingr 
on  the  appeal,  Hardee  et  al,  obtained  judgments  against  Byne. 
On  a  motion  to  distribute  money  raised  by  a  sale  of  the  defend- 
ant's property,  the  question  was  made,  whedier  the  judgment  of 
Stovall,  Simmons  &  Co.  had  a  lien  on  the  money  of  the  defend- 
ant, from  the  time  of  the  dismissal  of  the  appeal  and  the  confir- 
mation of  the  first  judgment,  or  whether  their  judgment  created 
a  lien  on  the  defendant's  prop^ty  from  its  date,  before  the  appeal  ? 
One  of  the  assignments  of  error  in  that  case  was,  **  that  the 
Court  erred  in  deciding,  that  when  an  appeal  is  entered  in  any 
cause  in  this  State^  the  lien  created  by  the j^r«^  judgment  (except 
BO  far  as  the  same  arises  out  of,  and  is  authorized  by  the  Act  of 
1822)  on  the  property  of  the  defendant,  is  not  destroyed  by  said 
appeal." 

The  plaintiff  in  error  in  that  case  contended,  that  the  lien  of 
the  judgment  whb. vacated  by  the  appeal,  and  that  when  the  ap- 
peal was  dismissed,  and  thcr  first  judgment  confirmed,  the  lien  of 
the  judgment  attached  only  from  the  time  of  sudi  confirmation, 
and  that  Hardee's  judgment  having  been  obtained  between  the 
entering  the  appeal  and  the  dismissal  thereof,  was  entitled  to  the 
money.  This  Court  ruled  in  that  case,  that  Stovall,  Simmons  & 
Co.  were  entitled  to  the  money,  and  affirmed  the  judgment  of 
the  Court  on  the  assignment  of  error  before  recited.  Speaking 
of  the  lien  of  the  judgment,  this  Court  said,  "The  truth  is,  that 
the  lien  of  the  judgment,  at  Common  Law,  is  not  extinguished  by 
the  appeal,  but  suspended.  It  is  not  true,  although  the  appeal 
opens  all  the  merits  of  the  issue,  that  it  vacates  the jfirst  judgment 
or  verdict.  This  effect  is  worked  only  when,  there  being  a  re- 
hearing, there  is  a  new  verdict  rendered,  and  a  judgment  on  the 
appeal;  and  not  even  then,  as  we  shall  see,  so  as  to  authorize  ali- 
enation of  property,  intervening  the  tu)o  judgments.    The  appeal  is 
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entered,  and,  indeed,  the  privilege  of  the  appeal  is  given,  for  the 
benefit  of  the  appellant.  After  the  appeal  is  entered,  there  are 
cases  in  which  the  appellee  acquires,  by  that  fact,  additional 
rights ;  bui  the  rights  of  all  other  persons  remain  the  same.*' 

In  that  case  there  had  not  been  an  alienation  of  property  by 
the  defendant,  pending  the  appeal ;  but,  according  to  my  reading 
of  that  case,  the  principle  is  distinctly  asserted,  that  an  appeal 
does  not  vacate  the  first  judgment,  so  as  to  destroy  its  Hen  on  the 
defendant's  property,  pending  the  appeal ;  and  if  the  lien  of  the 
first  judgment  is  not  vacated  by  an  appeal,  where  there  has  been 
no  alienation  of  property  hy  the  dtfendant,  pending  the  appeal,  I 
think  the  argument  drawn  from  the  Act -of  1822,  is  much  strong- 
er, when  there  has  been  such  an  alienation^  intermediate  the  two 
judgments. 

According  to  my  construction  of  the  Judiciary  Act  of  1799, 
and  the  Act  of  1822,  and  the  construction  given  to  the  latter  Act 
by  this  Court,  in  Hardee  et  aL  vs.  Stovall^  Simmons  Sf  Co.  1  am  of 
the  opinion,  the  judgment  of  the  Court  below  should  be  reversed. 
I  am  not  willing  to  place  it  in  the  power  of  defendants  to  defeat 
creditors,  equally  vigilant,  by  giving  such  a  construction  to  the 
Act  of  1822,  as  will  enable  them  to  enter  an  appeal,  in  some  par- 
ticular cases,  and  then  transfer  their  property,  and  defeat  the  lien 
of  the  judgment  in  such  appeal  cause,  on  the  ground  that  the 
judgments  not  appealed  from,  have  priority  of  date,  when  the  ap- 
peal judgment  creditor  sells  the  property  alienated  hy  the  defend- 
ant, between  the  signing  of  the  first  judgment  and  the  judgment 
on  the  appeal;  to  say  nothing  of  the  titles  to  property  which  may 
be  disturbed  by  the  construction  of  the  Act  of  1822,  which  a  ma* 
jority  of  the  Court  feel  it  to  be  their  duty  now  to  give  to  it. 
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No.  23.— Joseph  Wilson,  plaintiff  in  error,  «#.  Brandon  k 
Shanhon,  defendants. 

[I.]  Where,  on  the  trial  of  a  canae,  a  witness,  from  miwUAet  friled  to  prore  a 
necessaiy  fact  to  make  out  the  defendant's  defence  to  an  actioa  agaamt  him— 
the  witness  having  previooslf  assured  the  defendant  he  eoaU  and  wookL 
do  so — whereby  the  defendant  was  prerented  from  procoring  other  testi- 
mony to  prove  the  same  fact,  which  it  would  have  been  in  his  power  to 
have  done,  and  a  recovery  was  had  in  consequence  of  snch  mistake,  bofli 
on  the  part  of  the  witness  and  the  defendant :  HeU,  ^t  such  mistake  op»> 
rated  as  a  sorprise  on  the  defendant,  and  that  a  new  trial  should  be  granted^ 
the  defendant  having  shown«  upon  the  record,  a  good  and  legal  ground  of 
defence  to  the  action. 

Motion  for  new  trial,  in  Talbot  Superior  Court.  Decided  bj 
Judge  Albzandeb»  July,  1849. 

Brandon  &  Shanfaon  brought  suit  agaiaat  Joseph  Buchanan 
and  Joseph  Wilson,  on  a  promisaorj  note,  to  which  Wilson 
pleaded  that  he  was  only  surety,  and  was  discharged  by  induU 
gence  granted  by  pkintifi  ta  Buchanan,  by  contract,  for  a  valu- 
able consideration,  paid  to  the  p]ainti£b.  There  was  a  verdict 
for  plaiBtiflB  below.  Wilson  moved  for  a  new  trial,  on  the  ground 
that  be  was  surprised  on  the  trial,  by  the  evidence  of  oneHelmsw 
his  own  witness,  who  failed  to  prove  that  Witoon  was  surety,  afier 
having  assured  him  (Wilson)  that  he  would  prove  that  fact;  and 
dM  from  this  assurance  of  Helms,  he  had  foiled  to  Sjimmon  two^ 
odier  witnesses,  who  would  prove  that  foot 

This  motion  was  accompanied  l^  the  affidavit  of  Wilson,  that 
the  facts  stated  in  the  rule  were  true;  and  also  the  affidavit  of  one 
Robinson,  that  he  would  have  proved  that  Wilson  was  surety,  if 
he  had  been  subposnaed  as  a  witness. 

The  Court  refused  to  grant  a  new  trial,  and  this  decision  is  as- 
signed for  error. 

L.  B.  Smtth,  for  plaintiff  in  error,  cited — 

Qraham  <m  New  Trials,  209, 214, 216, 217, 218, 225.  ITAgm- 
hu  vs.  Tobin,  4  Eng.  Om.  Law  Rep,  363.     17  lb.  249. 
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B.  Hill,  for  defendant,  cited— 

Graham,  187, 220.  2  Tanmt.  277.  2  Cainei,  37, 132.  1  TWm 
R.60.  2  J&km.  R.  425.  Sank  Si.  Marys  «#.  Mmmford  ^  Ty- 
son, 6  Oa,  Rep.  45. 

By  riU  CbtfT/.— •Warner,  J,  delivering  the  opinion. 

[1.]  The  defendant  in  the  Cbart  below,  made  a  motion  for  a 
new  trial  in  the  cause,  on  the  ground  of  mistake  and  surprite. 
To  the  action  of  the  plaintiffs,  the  defendant  pleaded  that  he  was 
only  security  fer  Buchanan,  and  that  after  the  note  became  due, 
the  plaintiffs  agreed  with  Buchanan,  the  principal  debtor,  to 
give  him  further  time  for  the  payment  of  the  note,  for  a  valuable 
consideration. 

On  the  trial,  the  defendant  proved  the  truth  of  his  plea,  so  ht 
as  the  contract  of  indulgence  was  concerned,  by  Ivey,  a  witness 
MTom  in  his  behalf  The  defendant  then  offered  Archibald  Helms 
as  a  witness,  to  prove  that  he  was  only  security  to  the  note,  but 
the  witness  failed  to  prove  that  fact,  and  a  verdict  was  found  Ibr 
the  plaintiils,  against  the  defendant.  On  the  application  for  new 
trial,  the  defendant,  Wilson,  filed  his  affidavit,  in  which  he  states, 
that  previous  to  the  term  of  the  Court  at  which  the  cause  was 
tried,  Helms,  the  witness,  assured  him  that  he  would  recognise 
the  note  soed  on,  and  prove  that  defendant  was  security  to  the 
note ;  and  relying  on  the  promise  and  assurances  of  said  witness, 
he  fuled  to  procure  further  evidence  of  that  fact,  which  he  could 
have  done,  and  that  he  will  be  able  to  do  so  by  other  witnesses, 
if  allowed  a  new  trial ;  that  on  the  trial.  Helms  fiiiled  to  idendfy 
the  note,  and  fiuled  to  prove  that  defendant  was  security.  The 
affidavit  of  Wro.  F.  Robinson,  also,  was  filed  in  support  of  the 
motion  for  new  trial,  in  which  he  states,  that  he  heard  one  of  the 
plaintifis  say  that  Wilson,  the  defendant,  signed  said  note  as  seen* 
rity  fer  Buchanan.  The  bill  of  exceptions  shews,  that  the  d^ 
fendant  pleaded  a  good  and  legal  defence  to  the  action  on  the  note, 
and  sustained  it  by  proofs  except  as  to  the  &ct  that  he  was  secu- 
rity  to  the  note,  which  fact  he  did  not  prove,  in  consequence  of 
being  misled  by  the  witness,  and  that  he  was  taken  by  surprise 
on  the  trial,  in  consequence  of  the  witness  failing  to  prove  what 
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he  had  assured  him  he  would  prove,  and  that  he  was  prevented, 
by  the  assurance  of  the  witness,  from  procuring  the  testimony  of 
other  witnesses,  to  prove  that  he  was  security,  which  the  record 
shews  he  could  ha?e  done.  Applications  of  this  sort  for  new 
trials,  ought  to  be  closely  scrutinized,  so  as  to  guard  against  the 
abuse  of  a  rule,  intended  for  the  advancement  of  justice ;  but 
where  there  has  been,  as  in  this  case,  a  blamelesi  mistake^  and  an 
injury  to  the  party,  resulting  from  such  mistake,  a  new  trial,  in 
our  judgment,  ought  to  be  granted.  The  defendant  here  exer- 
cised ordinary  care  and  diligence  to  procure  the  testimony  neces- 
«ary  to  make  out  his  defence.  He  proved  by  Ivey  the  contract 
for  indulgence  of  the  principal  in  the  note,  for  a  valuable  consid- 
'  eration,  and.  had  a  right  to  suppose  that  he  could  prove  the  &ct 
of  his  being  security  to  the  note,  by  Helms,  when  he  assured  him 
he  could  and  would  prove  that  fact ;  but  the  result  shewed  he 
was  mistaken,  and  that  mistake  was  occasioned  by  the  conduct  of 
the  witness :  by  his  promise  and  assurance,  the  defendant  was 
prevented  from  procuring  the  testimony  of  other  vntnesses,  to 
prove  the  fact  the  witness  assured  him  he  would  prove,  whereby 
the  defendant  has  been  injured  the  amount  of  the  recovery  against 
him.  In  D'AguUar  vs.  Tobin,  (4  English  Com.  Law  Rep.  363,) 
it  was  held,  in  an  action  on  a  policy,  that  where  the  defendant,  by 
the  mistake  of  his  witness,  failed  in  producing  the  necessary  doc- 
ument from  the  Admiralty,  for  proving  a  breach  of  the  Convoy 
Act,  the  Court  granted  a  new  trial,  in  order  to  let  him  into  his 
defence,  after  verdict  found  for  the  plaintiff  on  the  merits.  Now, 
it  may  be  said  that  the  witness.  Helms,  was  mistaken  as  to  what 
he  could  prove,  with  regard  to  the  defendant  being  security  to 
the  note.  Concede  this  to  be  so,  and  yet,  afler  his  assurance  to 
the  defendant,  that  he  wonld  prove  that  &ct,  before  the  trial,  and 
his  failure  to  do  so  at  the  trial,  did  not  operate  any  the  less  as  a 
surprise  to  the  defendant,  who  had  relied  on  his  testimony  to  make 
out  his  defence.  The  merits  of  this  application,  as  well  as  the 
justice  of  the  cause,  require  that  a  new  trial  should  be  granted, 
and  for  that  purpose,  we  reverse  the  judgment  of  the  Court 
below. 
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TuBSDAT,  February  12. 
The  Honorable  Supreme  Court  met  pursuant  to  adjournment^ 

Upon  motion  of  Hon.  C.  B.  Cole,  a  committee  was  appointee! 
by  the  Court  to  report,  to-morrow  morning,  suitable  resolutions 
in  regard  to  the  death  of  Wm.  H.  Anderson,  Esq.  late  a  Mem- 
ber of  the  Bar  of  this  Court ;  whereupon,  the  Court  appointed 
Hon.  C.  B.  Cole,  Hon.  C.  B.  Strong,  Hon.  C.  J.  McDonald,  Hon. 
A.  H.  Chappell  and  O.  C.  Gibson,  Esq. 

Wednesday,  February  13r 

The  Hon.  Supreme  Court  met,  &c. 

Hon.  C.  B.  Cole,  from  the  committee  appointed  yesterday, 
made  the  following  Report,  which,  upon  being  read,  was  ordered 
to  be  placed  upon  the  minutes. 

Wm.  Henry  Anderson  having  departed  this  life  since  the  last 
term  of  this  Court  for  this  District,  we  embrace  the  first  opportu- 
nity to  express  our  profound  and  heartfelt  respect  for  the  memory 
of  our  young  and  gifted  brother. 

Six  months  ago,  Mr.  Anderson  appeared  before  this  Court,  at 
Decatur,  buoyant  with  hope  and  health,  and  in  possession  of  all 
his  bodily  and  mental  powers,  ready  to  compete  with  tbe  ablest, 
in  the  glorious  struggle  for  intellectual  supremacy.  He  is  now  a 
dod  of  the  yalley — a  tenant  of  the  cold  and  cheerless  grave. 
What  a  commentary  on  the  value  of  human  pursuits  and  human 
objects!  What  a  lesson  to  his  survivors,  on  the  frail  tenure  of 
ewrthly  existence,  and  the  baseless  structure  of  all  earthly  hopes 
and  earthly  greatness ! 

Mr.  Anderson  was  bom  and  educated  in  Virginia,  and  came 
to  this  ^city  a  little  more  than  a  year  ago,  and  commence  the 
practice  of  law,  with  the  most  flattering  prospects.    Nature  had 
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gifted  him  with  a  fine  aod  commanding  person,  and  a  mind  at 
once  clear,  comprehensive  and  energetic,  which  he  had  carefblly 
cultivated  and  stored  with  a  fand  of  professional  and  general 
knowledge. 

In  his  disposition,  he  was  frank,  friendly  and  sociable ;  in  his 
intercourse  with  the  world,  he  was,  in  all  respects,  the  finished 
gentleman ;  in  his  family,  he  was  most  exemplary,  and  all  that  a 
fond  and  affectionate  husband  and  brother  could  be.  No  wonder, 
then,  that  the  early  and  unexpected  death  of  such  a  man  should 
electrify  a  whole  community,  and  should  be  most  deeply  deplor- 
ed— it  would  be  matter  of  surprise  if  it  were  not  so.  IndifRsr- 
ence  and  apathy  at  such  an  event  would  mark,  with  a  foul  blot, 
Ike  moral  sense  and  feeling  of  any  community. 

To  his  bereaved  wife,  his  death  is  truly  irreparable.  In  the 
apparent  ei^oyment  of  robust  health,  and  vrith  the  prospect  of 
sany  years  of  domestic  hapjHness  in  the  bosom  of  his  family, 
ha  is  suddenly  seized  with  the  fatal  malady  that  snatches  him 
from  their  embraces,  and  transfers  him  to  an  early  grave,  but,  as 
we  hope,  to  a  brighter  and  happier  world. 

Most  sincerely  do  we  sympathize  with  the  mourning  relations 
of  our  deceased  brother.  Their  grief  can  now  adoiit  of  little 
conaolation-'-tiQie  alone  can  assuage  it— a  resigned  submission  to 
ibe  UMcrutable,  but  unerring  deacee  of  overruling  Proridmice, 
can  alone  mitigate  its  poignancy. 

The  husband  and  firiend  has  descended  to  the  tomb,  at  the 
threshold  of  his  usefulness,  but  ia  the  full  meridian  of  his  taleirts ; 
leaving  to  them,  as  a  rich  inheritaasce,  a  uame  vritbout  a  stain,  and 
a  character  of  superior  knowledge  as  a  lavryer  and  exalted  wordi 
asaiaaa. 

JUaoived^  therrfortt  That  we  deeply  deplore  the  early  death  of 
our  young  and  much  esteemed  brother^  William  Hbmbt  Andsb^ 

SON. 

RuUvedt  That  we  sincerely  condole  widi  the  bereaved  wife  and 
fiimily  of  our  deceased  brother. 

H^iolvedt  That  for  the  purpose  of  rendering  merked  hoiKR'  to 
bis  memory,  and  of  perpetuating,  as  far  as  it  is  possible  to  per* 
petuate,  this  expression  of  our  love  and  respect  fer  our  deceased 
brother,  we  will  wear  the  usual  badge  of  mourning  fi^r  tUrty 
days,  and  request  the  Court  to  enter  these  proceedings  on  its  re^ 
cordsi  and  transmit  a  copy  to  his  fiimily. 
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Upon  the  reading  of  the  report  and  rosolutiona,  Judge  Lump- 
kin, from  the  Court,  responded  as  follows : 

Mr.  Ckairwum  and  Oenilemen  of  tke  Bert 

My  response  to  yoar  report  will  be  brief,  for  the  reason  that 
my  acquaintance  with  our  deceased  brother  was  exceedingly 
limited.  I  met  him,  for  the  first  and  last  time,  at  the  August 
Term  of  this  Court,  at  Decatur,  where,  it  seems,  he  contracted  the 
fatal  malady  which  has  hurried  him  so  rapidly  to  the  tomb. 

I  well  remember  his  striking  personal  appearance— his  manly 
beauty  efface  and  form — ^his  respectful  bearing  toward  the  Bench, 
so  befitting  a  stranger — his  courteous  demeanor  toward  the  Bar, 
so  becoming,  at  all  times,  a  professional  gentleman. 

He  appeared  before  us  in  behalf  of  an  unfortunate  fellow-be- 
ing, who  had  been  convicted  of  murder.  Among  other  grounds 
taken  in  his  behalf,  was  the  refiisalby  the  Circuit  Court,  to  grant 
the  prisoner  a  new  trial ^  for  the  reason  that,  owing  to  the  popular 
prejudice,  he  could  not  get  justice.  It  appeared,  from  the  re- 
cord, that  in  addition  to  the  oath  of  the  accused,  several  other 
affidavits  were  submitted  to  the  presiding  Judges  to  the  effect, 
that  no  such  excitement  prevailed  in  the  community,  as  would 
prevent  a  fiiir  and  impartial  trial ;  but  whether  this  contradictory 
evidence  was  elicited  by  the  State  or  the  defendant,  was  not 
stated.  If  adduced  by  the  prosecution,  it  was  irregular,  and 
should  not  have  been  considered — ^if  by  the  prisoner,  it  authoriz- 
ed the  Court  to  exercise  its  discretion  and  refuse  the  continuance. 

Unwilling  to  refiise  a  re-hearing  upon  a  mere  rigid  rule  of  law, 
namely,  that  the  record  must  show,  ajlrmatirdy,  that  the  judg- 
ment below  was  wrong,  the  question  was  propounded,  by  one  of 
my  coUeagues,  to  the  deceased,  as  to  the  truth  of  the  case.  He 
had  reason  to  suppose,  that  the  fiue  of  his  client  was  suspended 
upon  his  answer.  Still  he  did  not  hesitate.  He  responded  mod- 
estly, but  firmly,  that  the  additional  testimony  was  oBfered  by  the 
accused. 

This  incident  fixed  the  character  of  Mr.  Anderson  in  my  es- 
teem— ^it  win  never  be  obliterated  firom  my  recollection.  Ohas- 
titjf  is  the  strength  and  bulwark  of  woman's  character — devotion 
to  trutht  that  of  man's.  So  long  as  he  rigidly  adheres  to  truth,  un- 
der all  circumstances,  however  pressing  the  temptation — ^he  may 
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be  addicted  to  drunkennefls,  or  nny  other  unfortunate  habit — he  is 
still  "  a  man  for  a'  that" 

Let  the  resolutions  be  entered  on  the  Minutes  of  the  Court,  as 
a  histing  memorial  of  the  estimation  in  which  our  departed  broth- 
er was  held  by  the  members  of  this  Court,  and  of  the  Bar  with 
which  he  was  associated* 
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CASES 

ARGUED  AND  DETERMINED 

IN   TRB 

SUPREME  COURT  OF  THE  STATE  OF  GEORGIA, 

AT    MACON, 
FEBRUARY    TERM,    1850. 


No.  24. — ^Bbrrt  Rodoers,  plaintiff  in  error,  vs.  John  P.  Etans, 

defendant. 

[1.]  The  judgment  of  a  Court  which  hai  no  jnriadictioii  of  the  caote,  ii  en- 
tirely void. 

[2.]  But  where  the  Court  has  jurisdiction  of  the  cause  and  parties,  and  only 
proceeds  erromtondy,  the  judgment,  notwithstanding  such  error,  is  binding, 
nntil  it  is  vacated  or  reversed. 

[3.3  Upon  an  affidavit  of  illegality,  to  the  exratftoa,  the  validity  of  theJudgwuiU 
cannot  be  attacked. 

Leyy  and  illegality,  in  Bibb  Superior  Court.     Decision  at  July 
Term,  1849,  by  Judge  Floyd. 
♦ 

It  appears  that  one  W.  J.  Bollock  had  obtained  a  JL/a.  r#.  R. 
R.  Evans,  J.  P.  Evans  and  Berry  Rodgers,  in  February,  1841, 
for  #308  15;  that  Rodgers  paid  it  off,  and  at  the  November 
Term,  1842,  of  Bibb  Supenor  Court,  obtained  an  order  of  con- 
trol, under  the  Act  of  1840.  The  order  recites,  that  Rodgers 
was  the  last  indorser  on  the  note— the  foundation  of  the  said  Jl. 
fa.;  that  he  had  been  compelled  to  pay  it  in  full ;  and  that,  hytutU 


Digitized  by  VjOOQIC 


144      SUPREME  COURT  OP  GEORGIA. 

Rodgeri  vt.  Evani. 

numi/f  it  appeared  to  the  Court,  that  J.  P.  Evans,  though  occu- 
pying the  place  of  first  indorser,  was,  in  fact,  the  principal  in  the 
debt ;  and  then  orders  that  Rodgers  have  the  use  and  control 
thereof,  to  reimburse  himself  to  the  whole  amount,  as  against  J. 
P.  Evans,  but  only  as  to  half,  as  against  the  other  real  indorser, 
R.  K.  Evans. 

In  November,  1848,  this  Ji.  fa.  was  levied  on  certain  property 
in  possession  of  Jno.  P.  Evans,  to  which  he  took  illegality,  on 
the  following  grounds : 

1st.  Because  he  alleged  that  said  fi.  fa.  had  been  paid  off  by 
Rodgers,  one  of  the  defendants. 

2d.  Because  it  was  being  used  by  one  indorser  against  another 
indorser;  and  this  could  be  done  in  the  case  of  ^.  fai.  founded 
on  bankable  paper  alone. 

At  July  Term,  1849,  the  illegality  was  sustained,  on  the 
ground  that  "  the  facts  being  sustained  by  the  records  and  pro- 
ceedings in  the  cause,  and  said  Rodgers  having  paid  said  fi,  fa. 
he  was  not  entitled  to  control  the  same  ag^ainst  said  J.  P.  Evans." 
The  counsel  for  Rodgers,  then  and  there  objecting  to  said  ille- 
gality, for  the  reasons — 

1st.  That  it  nowhere  appeared  that  said  fi.  fa.  bad  been  paid 
by  J.  P.  Evans. 

2d.  That  by  the  order  of  the  Superior  Court,  at  November  Ad- 
journed Term,  1842,  the  control  had  been  given  to  said  Rodger?, 
and  that  said  order  was  in  force,  unrevoked,  and  made  by  a  Court 
of  competent  jurisdiction. 

3d.  Because  the  facts  stated  in  said  illegality,  if  true,  are  not 
sufficient  to  arreat  or  annul  it ;  and  said  Rodgers  is  entitled  to 
collect  the  money  due  on  said  fi.  fa.  fi*om  said  J.  P.  Evans. 

Which  g^unds  of  motion  to  dismiss  the  illegality,  the  Court,  aa 
said,  overruled ;  and  counsel  for  Rodgers  excepted ;  and  thus 
the  case  comes  up. 

Stvbbs  and  Lester,  for  plaintiff  in  error,  cited — 

4  Bac.  Ahr.  106, 115, 116, 117.  YdctrUm,  68.  CAf^y**  Prac- 
tice, 275. 

Powers,  (representing  McDonald^)  for  def^dant. 
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By  Ae  Court, — ^LvMPKnr,  J.  deliyering  die  opinioii. 

Tbe  order  of  November,  1842,  declaring  John  P.  Evans  tbe 
prmcipal  debtor,  in  tbe  note  whicb  Berry  Rodgers  waa  oompeUed 
to  pay»  and  giving  to  Rodgers,  as  tuiorjvr,  the  use  and  control  of 
the  judgment,  to  re^imburse  himaelf  as  ietmrityf  certilinly  ^ititled 
him  to  the  execution,  which  he  has  caused  to  be  issued  thereon^, 
and  which  has  been  arrested  by  the  affidavit  of  i&egality,  inta> 
posed  by  the  defendant ;  and  being  passed  by  a  Court  ot  compe« 
tent  jurisdiction,  and  remaining  in  full  fbroe,  we  know»  of  no  au- 
thority in  this,  or  any  other  Court,  to  treat  it  as  anullity.  On  the' 
contrary,  the  presumption  is  omma  rite  acta,  Anyr  other  course 
would  overturn  the  landmarks  a£  property. 

In  Rote  V9.  SRmely,  4  Oranehy  278,  it  is  said,  if  &  judgment  be 
merely  irregular,  the  Courts  of  the  country  pronouncing  the  sen- 
tence, are  the  exclusive  judges  of  that  irregularity^  and  their 
decision  binds  the  world.  So,  in  Kempe^t  Leeaeee  V9i  Kenedy^  5 
lb,  186,  the  Supreme  Court  of  the  United  States  say*^«<  The 
judgment  it  gave  was  «rrofieew#,  bfU  it  it  a  judgmetUt  and  until  re- 
versed, it  cannot  be  disregarded."  In  Windham  V9»  Windkamh 
3  Ch,  Rep,  12,  an  indirect  attack  was  made  upon  the  decree  of  a 
Court  of  Equity,  ordering  a  sal^-^whereupon,  die  Lord  Keeper 
remarked — *'  You  blow  up  with  gunpowder  the  whole  jurisdic- 
tion, if  such  a  purchaser  is  not  protected.'* 

We  take  this  to  be  the  true  distinction,  and  to  be  well  settled 
by  the  authorities. 

[1.]  A  judgment  of  a  Court  which  has  no  jurisdiction  of  the 
cause,  is  entirely  void. 

[2.]  But  where  the  Court  has  jurisdiction  both  of  the  cause 
and  the  parties,  and  proceeds  erroneauilyf  the  j.udgment$  notvrith- 
standing  the  error,  is  binding,  until  it  is  vacated^  or  reversed. 
Garria  ve.  WhiUier,  3  N.  H.  Rep.  2d9.  The  Gate  of  dke  Mar- 
thdUea,  10  Co.  76.  Elliot  vt.  Piertol,  1  Pet.  S.  C.  Rep.  340. 
Smith  vt.  ShaiOf  12  Johnt.  Rep.  256, 267.  Lotham  w^  Bdgertom 
9  Cowam't  R.  227.  Brown  vt.  Cramptmi  SD.SfB.  424«  Hteker 
vs.  Jarratt,  3  Bin.  410.  Preteott  vt.  Hull,  17  Johnt.  R.  290. 
Holmes  vt.  Remsony  20  Johnt.  R.  268.  The  same  parties^  4  Johnt. 
Ch.  R.  460,  and  the  catet  there  cited.    Homer  vt.  Fith  et  al.  1 

VOL.  vni  19 
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Pick.  Rep.  435.  Saxtan  vs.  Chamberlain,  6  Pick  R.  422.  Minor 
vs.  Walker,  17  Mass.  R.  237.  See  also  3  Pick.  33.  4  R.  228. 
7  'lb.  341.     8  lb.  113. 

Without  denying  the  validity  of  this  order,  we  held,  when  the 
same  parties  were  before  us  in  August,  1846,  (1  Kelly,  463,)  that 
neither  the  order,  nor  any  of  the  numerous  Statutes  which  had 
been  passed  for  the  relief  of  securities,  authorized  the  capias  ad 
satisfaciendum  which  vf^A first  issued  at  the  instance  of  Rodgers ; 
and  we  characterized  the  November  order  itself,  on  that  occa- 
sion, as  a  **  most  anomalous"  proceeding.  And  it  is  due  to  the 
Circuit  Judge,  who  rendered  the  judgment  against  the  fi.  fa. 
which  we  are  now  called  on  to  review,  to  state,  that  he  was  pro- 
bably misled  by  the  reasoning  of  the  Court  in  that  case,  to  pro- 
nounce the  opinion  which  he  did  in  the  present  case.  Still,  it  was 
not  our  intention  to'assume  the  power  to  vacate  that  order,  how- 
ever improperly  and  irregularly  granted. 

[3«]  Especially,  we  apprehend,  can  this  not  be  done,  in  this  pro- 
ceeding of  illegality,  the  object  of  which  is,  not  to  be  delivered 
against  an  unjust  judgment,  by  setting  it  aside;  but  conceding  the 
rightfuhiess  of  the  judgment,  it  resists  the  execution,  on  account 
of  some  injustice  in  the  party  who  seeks  to  enforce  it. 

The  judgment  below  must,  therefbre,  be  reversed. 


No.  25. — ^Aicos  Benton,  plaintiff  in  error,  vs.  Joseph  W.  Pat- 
terson, defendant  in  fi.  fa.  and  Drurt  Thompson,  trustee, 
claimant  and  defendant  in  error. 

[1.]  P  devised  die  whole  of  her  estate  to  O,  as  trostee  and  testamentary 
goaidkn,  for  the  exclusive  use  of  her  three  daughters,  W,  A  and  B,  and 
Aak  meream,  if  anf,  to  be  dittrUnUed,  4>c;  and  in  the  event  of  the  death  of 
either  of  the  daughters,  without  issue,  her  portion  of  the  property  to  go  to 
the  turvwor  or  mrviiw*— if  two,  share  and  share  alike — if  one,  to  her  ex- 
olusively ;  and  should  all  three  die,  without  increase  or  issue,  6,  the  tms« 
tee  and  testamentary  guardian,  is  directed  to  deUver  over  the  entire  estate  to 
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0  E ;  mnd  he  k  retted  with  plenaiy  power  to  do  any  way  with  the  pro- 
perty, that,  in  his  wisdom,  may  seem  best :  Held,  that  the  will  did  not  cre- 
ate an  estiUe  teal,  especially  since  snch  estates  were  long  since  abolished  by 
law  in  this  State ;  bat  the  same  was  an  estate  for  life  in  the  daughters,  with 
remainder  in  fee  to  their  children  or  grand  children ;  and  that  if  the  daugh- 
ters died  without  children  or  grand  children,  it  was  a  good  limitation  OTer 
in  fee,  by  way  of  executory  decree,  to  G  E,  on  failure  of  increase  at  the 
death  of  the  daughters. 

Leiry  and  claim,  in  Bibb  Superior  Coart.  Decision  at  July 
Term,  1849,  by  Judge  Floto. 

The  facta  in  this  case  were  agreed  upon  as  follows  :  A  Ji,  fa, 
{Amo9  BetUmt^  r#.  Jot.  W.  PatiersoHf  to  July  Term,  1849,  diUed 
6th  February,  1849,)  was  levied  on  certain  slaves  or  their  i88U#, 
embraced  by  the  will  hereafter  recited ;  that  Patterson,  after  said 
judgment,  had  intermarried  with  Virginia  C.  Wilkinson,  and  was 
in  possession  of  said  property  at  the  levy,  worth  $1500 ;  that  the 
wife  of  Patterson  was  the  daughter  of  Cecilia  PcHter,  and  onee 
the  widow  of  William  L.  Wilkinson;  that  the  latter  died  in  1838 
or  1839 ;  that  bis  widow  remained  tole  until  May,  1849,  and  Uien 
married  Patterson ;  that  af^er  this  marriage,  and  after  the  levy, 
Dmry  Thompson  was  appointed  trustee  for  said  Virginia  and  her 
children ;  that  this4s  a  copy  of  Cecilia  Porter's  will : 

•*  Georgia,  Wilkes  County  : 

"In  the  name  of  God,  amen:  I,  Cecilia  Porter,  of  the 
County  and  State  aforesaid,  being  at  this  time  in  a  declining  state 
of  health,  but  of  sound  disposing  mind  and  memory,  do  make, 
constitute  and  appoint  this,  my  last  will  and  testament,  in  man* 
ner  and  form  following,  to  wit : 

"Item  1.  It  is  my  will  and  desire,  that  out  of  my  estate  all  of 
my  just  debts  be  paid. 

"Item  2.  After  the  payment  of  all  my  just  debts,  it  is  my  de* 
eire,  that  the  remainder  of  the  property,  both  real  and  personal, 
be  divided  into  three  equal  portions  or  shares,  as  near  as  practical 
ble,  to  be  distributed  by  my  trustee  or  testamentary  guardian, 
hereinafter  appointed,  between  my  three  daughters,  Virginia 
Wilkinson,  wife  of  William  L.  Wilkinson,  Frances  Wellborn, 
wife  of  John  G.  Wellbom,  and  Eleanor  Walton. 

"On  account  of  the  danger  to  which  property  of  l©ga»eeB»  ea- 
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pecisUy  females,  is  ^equeotly  exposed,  in  consequence  of  the 
embarrassment  or  mismanagement  of  tfadr  husbands,  thereby  not 
unfrequently  depriving  them  of  sapport,  and  leaving  them  in  a 
helpless  and  forlorn  condition,  I  have  thought  it  proper  to  prevent 
mchaad  consequences,  so  far  as  can  be  effected  by  my  own  pre> 
eaodoii,  or  the  kiad  and  faithful  agency  of  friends.  To  the  end> 
therefore,  and  for  this  purpose,  I  hereby  constitute  and  appoint 
Augustus  H.  Gibson,  my  trusty  friend,  as  trustee  or  testamentary 
guardian  of  my  before  named  daughters,  Virginia  Wilkinson, 
Frances  Wellboin  and  Eleanor  Walton ;  reposing  in  his  special 
trust  whatever  propeity  paay  fall  to  all  or  each  of  them  after  my 
decease. 

**  It  is  fiurtber  my  will  and  desire,  that  my  said  trustee  recover,aa 
early  as  possible  after  my  death,  the  entire  amoant  of  my  estate, 
and  after  complying  with  the  requisition  to  pay  my  just  debts, 
tlien  manage  the  remainder  as  he  may  deem  to  the  best  advantage 
of  my  afi>reBaid  three  daughters,  in  order  that  be  may  have  no 
trouble  with  their  husbands  or  others,  or  with  the  Court  of  Ordi- 
Bary. 

**  It  is  fturther  my  will,  that  my  trustee  reserve  to  himself  fifty 
dollars*  annually,  out  of  the  proceeds  of  my  estate,  as  a  cempen- 
sation  for  his  trouble  and  services;  and  here  let  it  be  distinctly 
explained  and  understood,  that  die  property  thus  devised  to  die 
trustee  and  testamentary  guardian,  is  exclusively  intended  for  the 
use  and  benefit  of  my  three  daughters  and  their  increase,  if  any. 
And  whereas,  I  have  a  claim  now  pending  in  the  Superior  Court 
of  this  County,  against  the  guardian  of  Thomas  C.  Porter,  for  a 
considerable  amount,  it  b  my  will  and  desire,  that  if  in  the  event 
of  the  recovery,  whatever  it  may  be,  be  thrown  into  my  general 
estate,  and  be  distributed  as  above  p(Mnted  out. 

^'Item  8.  I  hereby  constitute  and  appoint  Augustus  H.  Gib- 
son, the  trustee  and  testamentary  guardian  aforesaid,  executor 
also  of  this  my  last  will  and  testament,  relying  vrith  full  confi- 
dence on  his  worth,  and  well  satisfied  that  he  will  not  betray  his 
tmst^^-hereby  revoking  all  others  by  me  heretofi^re  made. 

**  In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed 
siy  seal,  the  14th  day  of  January,  1830." 

To  which  will  there  was  thb  codicil : 
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'*  G^soseiA,  WiLKSs  County  : 

'*!,  CecDia  Porter,  €v£  the  CooBty  and  Stal«  aforesaid,  do 
publish  and  declare  tkis  codicil  to  my  last  will  and  testament : 

^  lieni.  In  the  event  of  the  death  of  either  of  my  daughters, 
mentioned  in  the  preceding  and  foregoing^  without  issue,  it  is  rojr 
will  and  desire,  that  their  proportion  of  the  property  therein  oo»- 
Y^yed«  revert  to  and  become  the  property  of  the  survivor  or  sur- 
vivors—if  two,  share  and  share  alike-^if  one>  her's  exclnmvely; 
and  should  all  three  of  my  daughters  depart  this  life  without*  it 
is  my  will;  that  the  trustee  or  testamentary  guardian,  appointed 
in  the  foregoing  vnll,  deliver  over  to  Caroline  Echols,  wife  of 
Simeon  Echols,  the  entire  amount  of  the  property  devised  in  this 
my  win,  to  her  and  her  issue,  £>rever.  Discretionaery  power  is 
hereby  given  to  the  trustee  or  testamentary  guardian,  either  U> 
work  all  the  hands  jointly  upon  the  plantation  whereon  I  now 
reode,  and  divide  the  proceeds  among  my  children,  in  just  and 
equal  proportions,  or  to  sell  the  lands  and  purdiase  one  of  cheap- 
er value,  if  he  thinks  proper,  or  at  all  events  to  act  and  do  in  any 
manner  or  way  with  the  property  that,  in  his  wisdom,  may  seem 
beet  This  I  have  inserted  in  this  codicil*  in  order  that  he  and 
all  concerned  may  discover  that  it  is  my  will  and  intention,  thai 
he  shall  have  absolute  power  and  sole  control  over  all  and  every 
thing  relating  to,  or  in  any  way  appertaining  to  the  provisions  of 
this  instrument. 

**  In  witness  whereof.  Sec.  14th  January,  1830." 

It  was  farther  admitted,  that  these  papers  were  duly  proven 
and  recorded;  that  plaintiff  below  claimed  that  said  property 
levied  on  was  subject;  that  Judge  Floyd  ruled  that  the  property 
was  not  subject,  and  ordered  the  levies  dismissed ;  whereupon* 
attorneys  for  Benton  excepted,  and  assigned  for  error,  that  in 
the  case  made  by  said  record,  said  property  is  subject. 

PoK  h  Stubbs,  for  plaintiff  in  error. 

Powers,  for  defendants  in  error. 

1^  the  Court. — Lumpkin,  J.  delivering  the  opinion* 

[1.]  Are  the  four  negroes  levied  on  subject  to  be  seised  and 
Bold  as  the  property  of  Patterson,  the  defendant  in  exeovtaont 
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The  answer  to  this  question  depends  upon  the  construction  to  be 
put  upon  the  will  of  Mrs.  Cecilia  Porter.  If  the  bequest  to  her 
daughter,  Mrs,  WilkinsoHf  (at  the  time  of  making  the  will,)  now 
Mrs.  Patterson,  created  an  estate  tail  in  these  slaves,  then,  under 
the  Act  of  1821 ,  the  daughter  of  the  testatrix  took  an  absolute 
fee,  which  being  held  in  trust,  for  her  sole  and  separate  use,  during 
her  first  coverture,  vested  at  the  death  of  Wilkinson,  and  by  vir- 
tue of  the  marital  rights,  became  the  property  of  Patterson,  upon 
her  intermarriage  with  him,  and  is  consequently  subject  to  the 
Ji./a. 

The  whole  will  must  be  considered  together,  and  it  will  not 
do  to  rest  the  construction  upon  any  particular  clause.  Looking, 
then,  to  the  entire  instrument,  did  the  testatrix  intend  to  describe 
a  class  of  persons  who  should  take  in  succession,  from  generation 
to  generation,  in  all  coming  time,  or  did  she  design  to  bequeath 
the  negroes  to  her  daughter  for  life,  with  remainder,  at  her  death, 
to  her  children  or  grand  children!  If  the  former  purpose  is  ap- 
parent, and  that  the  object  of  the  testatrix  was  to  entail  this  pro- 
perty upon  the  lineal  descendants  of  her  daughter,  then  such 
intention  being  unlawfbl,  cannot  be  executed ;  but  if,  on  the  other 
hand,  the  Court  should  come  to  the  conclusion,  that  the  contrary 
is  true,  and  that  she  merely  intended  to  describe  the  persons  who 
were  to  take  after  the  death  of  her  daughter,  the  words  of  the 
will  will  be  construed  to  be  words  of  purchase  and  not  of  Umtta- 
tion. 

Four  tests  have  been  applied  by  the  Courts,  for  the  purpose  of 
ascertaining  the  nature  of  the  estate  intended  to  be  created ;  and 
notwithstanding  the  words  of  the  instrument  would,  per  se,  be 
construed  into  a  limitation,  yet  they  will  be  held  to  be  words  of 
purchase,  either  where  no  estate  of  freehold  is  given  to  the  an- 
cestor, or  where  no  estate  of  inheritance  is  given  to  the  heir,  or 
where  a  new  inheritance  is  grafted  on  the  words  of  entail,  or, 
lastly,  where  explanatory  words  are  superadded. 

Passing  by  the  first  three,  we  propose  briefly  to  apply  the 
fourth  test  to  this  will.  The  whole  estate  of  the  testatrix  is  de- 
vised to  her  trusty  friend,  Augustus  H.  Gibson,  "  as  trustee  and 
testamentary  guardian,"  and  she  vrishes  it  distinctly  understood, 
that  it  is  "  exclusively  intended  for  the  use  and  benefit  of  her 
three  daughters,  and  their  increase,  if  any*'  Mr.  Gibson  is  ap- 
pointed tettamcntary  guardian  as  well  as  trustee.    Of  whom  ? 
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Why,  the  children  or  grand  children  of  the  testatrix,  boni  of  the 
three  daughters.  These  are,  mauifestly,  the  increase^  if  any^  de- 
signated in  this  clause.  Again,  the  testatrix  speaks  of  her  pro- 
perty being  distributed,  &c.  And  I  need  not  remark,  that  the 
idea  of  distribution  is  antagonistic  to  that  iA perpetuity  or  inaliena- 
bility. And  then,  if  either  of  the  three  daughters  die  without 
issue,  her  portion  of  the  property  is  '*  to  go  to  the  survivor  or  sur- 
vivors-^M  two,  share  and  share  alike — ^if  one,  to  her  exclusively  ;" 
and  in  the  event  of  all  dying  without  increase  or  issue,  the  trustee 
or  testamentary  guardian  is  "  to  deliver  over  the  entire  estate  to 
Caroline  Echols;'*  and  in  conclusion,  Mr.  Gibson  is  clothed  with 
plenary  powers  "  to  do  in  any  manner  with  the  property  that,  in 
bis  wisdom,  may  seem  best." 

It  can  hardly  be  believed,  that  the  act  to  be  performed  here, 
by  the.  trustee  or  testamentary  guardian,  namely,  the  delivery 
over  of  the  property  to  Mrs.  Echols,  should  all  tlie  daughters  die 
without  issue  or  increase,  could  mean,  in  the  mind  of  the  testatrix, 
whenever  their  descendants  should  become  extinct,  sooner  or  la- 
ter, and  without  reference  to  any  particular  time,  or  any  particu- 
lar event.  On  the  contrary,  we  believe  the  very  converse  of  thi« 
proposition  is  fairly  and  legitimately  deducible  from  these  various 
superadded  words,  to  wit :  that  she  had  reference  to  the  period 
of  the  death  of  her  daughters,  and  to  their  issue  living  at  that 
time« 

It  will  be  recollected,  that  the  rule  in  Shelly's  case,  was  made 
to  effectuate  the  intention  of  testators,  not  to  disappoint  them — 
that  it  was  established  by  the  English  Courts,  when  estates  tail 
were  not  only  lawfbl  but  common.  It  was,  therefore,  just  to  in- 
fer, in  that  country,  that  the  testator  intended  to  create  such  an 
estate ;  but  here,  if  such  estates  ever  did  exist,  they  have  certainly 
been  abolished  since  1777.  Watkins'  Digest^  15.  For  myself,  I 
should  hold,  that  whatever  technical  words  are  used  in  the  in- 
strument, whenever  the  devise  over  is  to  a  person  or  persons 
then  in  life,  as  survivor,  that  they  ought  to  be  interpreted  to  im- 
port a  &ilure  of  issue  at  the  time  of  the  death  of  the  first  devisee^ 
and  that  they  do  not  mean  a  general  or  indefinite  failure  of  issue. 

And  many  of  the  State  adjudicatiofas  in  this  country  have  gone 
to  this  extent,  rather  than  adopt  an  unbending  rule  which,  by  im- 
plication, would  turn  an  express  estate  for  life,  with  limitations 
over  in  remainder,  into  a  fee  tail,  and  thus  defeat  the  intention  of 
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the  testator.  I  will  content  myself  by  referring  to  die  caae  of 
Huchiwh  vs.  Jackwm,  (16  Johns,  Rep,  382,)  becaose  it  contains 
the  most  thorough  examination  and  elaborate  discussion  cf  this 
whole  doctrine^  that  is  to  be  found  any  where  in  the  books,  not 
excepting  even  the  case  of  Perrin  and  Blake, 

£  devised  a  i^irm  to  his  son  Joseph,  his  heirs,  &c.  forever,  and 
ano^er  farm  to  his  son  Medcefi  his  heirs,  &c.  forever,  and  added, 
^  k  is  my  toiUythat  if  either  ivf  my  said  sans  should  depart  this  life 
tntkomi  lawful  issue,  his  share  or  part  shall  go  to  the  survivor;  and 
in  case  of  bodi  their  deaths,  without  lawful  issue,  he  gave  the 
property  to  his  brother  and  sister  in  England.  Joseph  died  with- 
out lawful  issue.  It  was  held  by  the  Supreme  Court,  and  dieir 
judgment  affirmed  by  the  Court  of  Errors,  that  die  woi-ds  did  not 
create  an  estate  tail,  especially  since  the  Statute  abolishing  en- 
tails, but  was  a  good  limitation  over  in  fee,  by  way  of  executory 
devise  to  the  survivorj  on  failure  of  issue  living  at  the  death  of 
either  of  the  sons. 

It  will  be  perceived,  that  the  words  in  the  wiU  of  Medcef 
Eden,  the  elder,  were, "  dying  without  issue  f*  standing,  too,  with* 
ovt  any  other  words  or  circumstances  of  intention;  and  is  dis- 
tingoisfaable  in  this,  as  well  as  many  other  of  its  features,  from 
the  case  presented  in  this  record ;  and  sdll  it  was  considered,  that 
while  estates  tail  are  presumed  in  England*  because  allowed  by 
Act  of  Parliament,  that  fee  simples  are  presumed  in  this  country, 
because  directed  by  law.  I  repeat,  that  in  view  of  this  diflferenoe, 
the  Court  held*  that  there  was  no  rigid,  inflexible  rule  of  law  to 
wrest  the  plain  and  manifest  purpose  of  the  testator  to  one  alto- 
gether difibrentfrom  what  he  intended. 

Favoring  as  we  do,  the  intendon  c^  the  testatrix— and  particu- 
larly in  a  devise  of  personal  property — and  gladly  taking  hold  of 
any  words  in  the  will,  which  will  afibrd  a  ground  for  construing 
the  instrument  in  stt<^  a  way  as  will  support  the  devise  over,  die 
opinion  of  this  Court  is,  that  it  is  foirly  to  be  collected,  firom  the 
language  and  provisions  of  this  whole  will,  that  Mrs.  Portw  in* 
tended  that  her  daughter  should  tdce  an  estate  for  lifo  in  these 
slaves,  with  remmnder  in  fee  to  her  children  or  grand  children, 
whidi  the  record  shows  aretii  esse  ;  for  the  claim  is  interposed 
in  dieir  behalf,  as  well  as  on  account  of  their  mother. 

Let  the  jiM%meut  of  the  Superior  Court,  therefore,  be  affirmed. 
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No.  26. — David  J.  Dat is,  plaintiff  in  error,  vs.  Jane  Iewin,  de- 
fendant in  error. 

[1.]  Where  a  Sheriff  sold  negroes  tinder  executions,  at  a  Sheriff's  sale,  and 
delivered  one  of  the  negroes  to  the  purchaser,  with  the  understanding  that 
the  Sheriff  was  to  call  at  a  certain  bank  the  next  morning,  and  receive  a 
check  for  the  porchase  money ;  when  the  Sheriff  called  at  the  bank  next 
morning,  for  the  check,  it  was  refused,  under  instructions  from  the  pur- 
chaser, because  the  negro  had  runaway,  or  been  carried  off,  the  night  b^ 
fore :  Hddf  that  the  Sheriff  was  liable  to  be  ruled,  at  the  instance  of  the 
defendant  in  the  executions,  for  the  balance  of  the  purchase  money  of  the 
slaves,  after  paying  off  the  amount  thereof,  and  costs :  Heldf  also,  that  the 
delivery  of  tho  slave  to  the  purchaser,  by  the  Sheriff,  under  the  circum- 
atances  before  stated,  was  a  matter  exclusively  between  the  purchaser  and 
llie  Sheriff,  with  which  the  defendant  in  execution  had  no  concern,  al» 
though  her  agent  was  present  when  the  arrangement  was  made  between 
the  purchaser  and  Sheriff. 

[2.]  When  a  rule  is  made  absolute  against  a  Sheriff,  for  the  payment  of  money, 
an  attachment  cannot  issue  thereon  against  him,  until  he  is  first  called  on 
to  shew  cause  why  an  attachment  should  not  issue. 

Rule  against  a  Sheriff^  by  defendant  in  ^.  Ja.  for  surplus  of 
sale.  Decision  in  Bibb  Superior  Court,  at  July  Term,  1849,  by 
Judge  Flotd. 

D.  J.  Davis,  Sheriff,  levied  cert^n  Ji,  Jos.  upon  certain  slaves 
of  Jane  Irwin,  and  in  May,  1849,  he  sold  Kitty,  Mary,  and  Polly. 
The  proceeds  were  enough  to  pay  off  the  Ji.  Jos.  in  hand,  (and 
perhaps  other  claims  assented  to  by  defendant,)  and  then  to  leave 
a  surplus  in  his  hands.  He  was  ruled,  by  defendant,  to  pay  over 
to  her  said  surplus.  Davis  showed  for  cause,  that  by  consent  of 
plaintiff  and  defendant,  he  levied  on  certain  slaves — among  them, 
Kitty,  Mary  and  Polly ;  that  afier  the  levy,  they  agreed  that  Scott 
Cray  should  take  possession  of,  and  hire  out  said  slaves,  for  de- 
fendant's sole  use  ;  that  after  doing  so  for  some  time,  said  Cray 
became  tired  of  the  trust ;  that  it  was  then  agreed  that  Wm.  Col- 
lins should  hold  them,  upon  a  like  trust,  and  who  did  so  until  the 
day  of  sale,  when  said  slaves  were  brought  forward  by  said  Wm. 
Collins,  and  sold  at  the  prices  named,  (in  said  showing,)  and  that 
he  disposed  of  the  proceeds  of  Kitty  and  Mary,  but  that  Polly 
was  not  paid  for ;  that  she  was  bid  off  by  A.  H.  Chappell,  and  de- 
livered to  him  in  presence  of  said  Collins ;  that  said  Collins  at- 
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tended  and  managed  said  sale ;  that  he»  Davis,  bad  not  had  the 
custody  or  control  of  said  slaves  after  the  levy,  and  was  not  con- 
sidered, by  either  party,  as  responsible  therefor ;  that  the  pur- 
chaser, when  Polly  was  bid  off,  in  the  hearing  of  Wm.  Collins, 
gave  her  directions  where  to  go— saying  he  would  send  there  for 
her  next  morning,  and  telling  the  Sheriff  he  would  leave  a  check  for 
the  purchase  money,  next  day,  at  a  particular  bank  agency,  and 
requested  him  to  call  and  get  it ;  that  he  did  call,  and  it  was  re- 
fused, because,  as  was  said,  the  purchaser  had  so  instructed,  upon 
the  ground  that  said  Polly  had  run  away,  or  was  carried  off  in  the 
interim;  and  that  he,  Davis,  had  not  then  heard  of  the  slave,  or 
received  the  purchase  money. 

Sheriff's  counsel  moved  to  discharge  the  rule  (the  showing  not 
being  controverted)— 

Ist  Because  it  did  not  appear  that  said  Sheriff  was  in  con- 
tempt of  said  Court,  or  of  its  legitimate  authority. 

24*  Because  the  Sheriff,  in  the  whole  matter,  acted  as  the  pri- 
vate agent  of  the  parties,  at  their  mutual  request,  and  not  in  his 
official  character  as  Sheiiff,  and  if  liable  at  all,  is  not  so  in  this 
form  of  action. 

Which  motion  the  Court  overruled,  and  passed  an  order  mak- 
ing the  rule  nisi  absolute,  that  the  money  be  paid  in  sixty 
days,  or  that  an  attachment  instantly  proceed,  ordering  that,  in 
such  event,  he  be  committed  without  bail,  &c. 

To  which  last  named  rule,  or  order  absolute,  Sheriff's  counsel 
excepted,  on  the  ground  that  the  Court  en*ed  in  granting  an  at- 
tachment absolute,  without  first  calling  on  the  respondent  by  an 
attachment  nisi :  and  further,  because  it  nowhere  appears  that 
said  officer  was  in  contempt  of  the  process  of  the  Court. 

S.  Hall  and  Stubbs,  for  plaintiff  in  error,  cited — 

Gorham  vs.  Gale,  7  Cowany  739.  Bethmne  w.  Bonner,  2  Kdly, 
169.  Richmond  vs.  Bowditch,  1  Mees.  ^  WrUs.  40.  1  Tidd.  Pr. 
480.     Prince's  Digest,  430,  431,  432. 

McDonald  and  Powers,  for  defendant. 

By  the  Cbtfrt.— Warner,  J.  delivering  the  opinion. 
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[1.]  It  appears^  from  the  record,  that  the  plaintiff  in  error  sold 
certain  negroes,  as  Sheriflf  of  Bibb  County,  belonging  to  the  de- 
fend|int,  by  virtue  of  certain  Ji,  fas,  placed  in  his  hands  against 
her.  After  paying  off  the  Jt,  fas.  and  costs,  there  remained  a 
balance  in  the  hands  of  the  Sheriff,  arising  from  the  sale  of  the 
defendant's  property.  A  rule  niai  was  taken  against  the  Sheriff» 
at  the  instance  of  the  defendant,  calling  upon  him  to  shew  cause 
why  he  sliould  not  pay  over  to  her  the  money  remsdning  in  his 
hands,  arising  from  the  sale  of  her  propeity,  after  paying  off  the 
executions,  &c.  The  Sheriff  shewed  for  cause,  that  at  the  time 
of  the  sale,  one  CoTlins  acted  as  the  agent  of  defendant ;  that  a 
slave,  by  the  name  of  Polly,  was  bid  off  by  A.  H.  Chappell,  and 
was  delivered  to  him  by  the  Sheriff,  in  the  presence  of  defendant's 
agent ;  that  Chappell  directed  the  slave  so  purchased  by  him,  to 
procure  a  dray,  and  take  her  things  to  Dr.  Lamar's  residence^ 
and  that  he  would  send  for  her  next  morning — at  the  same  time, 
Chappell  informed  the  Sheriff  that  he  would  leave  a  check  for  ^ 
the  purchase  money  of  said  slave  with  N.  C.  Munroe,  at  the 
Agency  of  the  Mechanics'  Bank  at  Macon — requesting  the  Sheriff 
to  call  the  next  morning  and  get  it ;  that  When  the  Sheriff  called 
for  the  check  the  next  morning,  Munroe  refused  it,  under  Chap* 
pell's  instructions,  upon  the  ground  that  said  negro  ran  away,  or 
was  carried  off,  during  the  previous  night.  For  the  Sheriff,  it  is 
insisted,  that  he  is  not  liable  to  be  ruled  for  the  money  in  hit 
bands,  at  the  instance  of  the  defendant  in  execution,  and  that  if  he 
is  subject  to  be  ruled  at  her  instance,  that  her  agent  being  presenty 
and  cognizant  of  all  the  foregoing  circumstances,  her  assent 
thereto  will  be  presumed,  and  constitute  a  good  defence  for  the 
Sheriff,  against  the  rule.  The  ftu;t  that  the  defendant's  agent 
was  present  at  the  time  the  arrangement  was  made  between  the 
Sheriff  and  the  purchaser  of  the  slave,  for  the  payment  of  the 
purchase  money,  is  no  defence  for  the  Sheriff.  Had  the  defendant 
herself  been  present,  she  would  have  had  no  right  to  interpose 
any  objections  to  any  stipulation  or  agreement  that  the  Sheriff 
and  the  purchaser  of  the  slave  might  think  proper  to  have  made, 
as  to  the  payment  of  the  purchase  money,  or  as  to  the  delivery  of 
the  slave.  The  title  of  the  defendant  was  divested  by  the  She- 
riff's sale,  and  she  or  her  agent  had  nothing  more  to  do  with 
the  property.  If  the  Sheriff  thought  proper  to  deliver  the  pro- 
perty to  the  purchaser,  without  payment  of  the  purchase^money, 
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be  did  so  upon  his  own  responsibility ;  that  was  a  matter  between 
himself  and  the  purchaser,  with  which  the  defendant  in  execu- 
tion had  no  concern.  The  Sheriff  was  responsible  to  the  persons 
interested,  for  the  proceeds  of  the  sale ;  and  the  49th  and  52d 
sections  of  the  Judiciary  Act  of  1799,  are  sufficiently  broad,  as 
regards  the  liability  of  Sherifi^  in  this  State,  to  authorize  the 
Court  to  entertain  a  rule  for  money  raised  by  virtue  of  a  sale  un- 
der executions,  at  the  instance  of  a  defendant  in  such  executions. 
PHnce,  431,  '2. 

[2.]  The  Court  below  made  the  rule  absolute  against  the 
Sher^,  for  the  payment  of  the  money  within  sixty  days,  and  in 
diBfault  of  such  payment,  ordered  an  attachment  instantly  to  issue 
against  him,  and  that  he  be  committed,  without  bail  or  mainprize, 
until  the  payment  thereof.  The  error  alleged  to  the  judgment  of 
the  Court  below  is,  that  after  the  rule  was  made  absolute  against 
tiie  Sheriff,  for  the  payment  of  the  money,  an  attachment  was  or- 
dered to  issue  against  him,  without  firat  calling  on  the  Sheriff  to 
shew  cause  why  the  attachment  should  not  issue  against  him. 
This  objection,  we  think,  was  well  taken.  After  the  rule  was 
made  absolute,  and  the  Sheriff  ordered  to  pay  over  the  money, 
the  stringetU  process  of  attachment  ought  not  to  issue  against  him 
until  he  has  first  been  heard,  or  at  least,  had  an  opportunity  of 
heing  heard ;  for  the  reason,  he  may  have  good  cause  to  shew 
why  he  should  not  be  attached  and  imprisoned.  This  appears  to 
have  been  the  practice  in  England ;  and  we  think  it  is  the  most 
reasonable  and  better  practice.  See  Richmond  vs.  BiywdMck^  1 
Meeion  if  WeUhy's  Rep.  38. 

€>&  the  last  ground  takon»  the  judgment  of  the  Coart  below 
vaust  be  reversed^ 
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No.  27. — The  'Mlmcoh  Be  Western  Rail  Road  Com fakt,  |>laintiff 
in  error,  vs,  Philip  S.  Holt,  defendant  in  error. 

[1.]  A  permit  or  ticket  to  a  «Uve,  muit  specify  the  length  of  time  that  he  if 
to  be  absent,  and  the  places  which  he  is  allowed  to  visit. 

[2.]  The  Macon  &,  W.  B.  B.  Company  took  on  board  their  cars  the  slave  of 
H,  having  a  general  pass,  and  withont  the  knowledge  and  consent  of  H,  to 
transport  him  to  a  given  point,  for  the  usual  fare  for  negroes:  Held,  that 
this  was  a  conversion  of  the  slave,  and  that  the  company  are  liable  for  all 
the  ii^ries  which  he  received,  whether  they  occurred  by  the  negligence 
of  the  company  or  otherwise. 

[3.]  The  black  color  of  the  African  race  is  pritma  facie  evidence  of  slaveiy. 

Action  on  the  case,  in  Bibb  Superior  Court.  Tried  at  July 
Term,  1849,  before  Judge  Flotd. 

A  slave  named  Jacob,  the  property  of  Philip  S.  Holt,  having 
an  ordinary  "  pass"  to  go  from  Macon  to  his  owner's  place,  some 
eight  or  ten  miles  out,  was  received  by  the  officers  of  the  plain- 
tiff in  error,  on  board  its  freight  train  of  cars,  for  the  usual  pas- 
sage money  for  slaves  riding  on  the  freight  train.  The  negro,  in 
getting  from  the  cars,  within  250  or  300  yards  of  the  station  to 
which  he  had  paid,  (the  cars  being  still  in  motion,)  had  his  leg  bro- 
ken. The  master  had  no  knowledge  that  the  negro  was  going  to 
ride  on  the  cars,  and  it  appeared  in  proof,  that  there  was  no  neg- 
ligence by  the  company  ;  that  the  negro  jumped  off',  of  his  own 
accord,  just  before  reaching  the  eight  mile  post,  to  which  he  had 
paid,  while  the  motion  was  about  as  fast  as  a  man  could  walk. 

The  bill  of  exceptions  arises  alone  out  of  the  charge  of  the 
Court,  to  this  part  of  it — *'  If  the  company  took  the  negro  on 
their  cars,  without  the  knowledge  and  consent  of  the  owner,  and 
he  be  injured  by  negligence  or  othertcise,  the  company  will  be  lia* 
ble,  though  the  negro  have  a  general  pass." 

Holt  recovered  below,  and  the  company  excepts  on  the  ground 
stated. 

Fox  and  Nisbbt,  for  plaintiff  in  error. 

PowxBS  and  Whittle,  for  defendant. 
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Bytht  Court — ^Nisbbt,  J.  deliyering  the  opinion. 

The  facts  iu  this  case  are  few  and  simple.  Jacob,  a  slaye,  be- 
longing  to  Mr.  Holt,  the  defendant  in  error,  having  in  hb  posses- 
sion what  the  witness  designates  as  "an  ordinary  pass,^*  was 
received  on  board  the  cars  of  the  plaintiffs  in  error,  the  Macon  k 
Western  Rail  Road  Company,  to  be  transpoited,  for  the  ordinary 
fare  for  negroes,  from  Macon  to  the  eight  mile  post  above,  on  the 
road.  Upon  approaching  the  point  at  which  he  was  to  leave  the 
train,  its  progress  was  impeded  with  a  view  to  stop  and  let  him 
off.  Before  reaching  that  point,  and  the  train  moving  "  about  aa 
fast  as  a  man  can  walk,''  he  jumped  off  and  fi*actured  hb  leg^— it 
was  afterwards  amputated ;  and  this  action  was  brought  by  the  de- 
fendant in  error,  to  recover  of  the  company  damages  for  the 
injury  sustained  by  the  slave.  No  negligence  of  any  kind  is  im- 
putable to  the  company  or  any  of  its  agents.  Upon  the  trial 
below,  Judge  Floyd  instructed  the  Jury,  "  that  if  the  negro  was 
on  board  the  cars  with  the  consent  of  his  owner,  or  with  his 
knowledge,  and  no  prohibition  be  given  by  the  owner,  then,  if 
the  company  take  ordinary  care,  and  he  be  injured  by  his  own 
volition,  the  company  will  not  be  liable;  hut  if  the  company  take 
the  negro  on  the  cars  vnthout  tJie  knowledge  and  consent  of  the  own' 
er,  and  he  he  injured,  hy  negligence  or  otherwise,  the  company  will  he 
liable,  though  the  negro  have  a  general  pass,^^  To  the  last  division 
of  this  charge,  exception  is  taken  by  the  Macon  &  Western  R. 
R.  Company,  and  the  question  for  the  review  and  determination 
of  this  Courtis,  whether  there  is  error  in  that  part  of  the  instruc- 
tions of  Judge  Floyd  to  the  Jury. 

[1.]  By  general  pass,  the  presiding  Judge,  no  doubt,  meant  the 
ordinary  permit  or  ticket  which  the  law  requires  to  be  given  to 
slaves,  to  protect  them  from  being  whipped,  when  found  away 
from  the  plantations,  not  being  in  company  with  some  white  petv 
son.  By  the  Act  of  1770,  when  so  found,  they  are  liable  to  be 
taken  up  and  whipped,  not  exceeding  twenty  lashes.  Prince, 
778.  By  the  Act  of  December,  1829,  the  character  of  this  per- 
mit is  defined.  It  is  therein  enacted,  *'  that  it  shall  be  the  doty  of 
every  owner,  overseer,  trustee,  guardian  or  other  person  or  per- 
sons, having  control  of  any  slave  or  slaves,  or  free  persons  of 
color,  in  granting  or  giving  written  permits  to  the  same,  to  set 
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forth  the  time  allowed  for  their  abBence,  and  distinctly  designate 
the  place  or  places  where  such  slaves  or  fiee  persons  of  col- 
or desire  to  visit."  HoCchkiss,  815.  The  testimony  of  tho  wit- 
ness in  this  case  is,  that  the  slave,  Jacob,  had  an  ordinary  pass, 
and  the  presiding  Judge,  in  his  charge,  speaks  of  z  general  pat*. 
We  infer  that  the  Judge  referred  to  such  a  permit  as  is  required 
by  the  Act  of  1829.  No  permit,  more  general  than  that  Statute 
requires,  would  be  a  lawful  pass— one  in  conformity  with  it, 
would  be  a  general  pass.  An  owner,  overseer,  trustee,  ^ardian 
or  other  person,  having  control  of  slaves,  can  unquestionably  au- 
thorize them,  in  writing,  to  do  or  not  to  do,  any  thing  not  forbid- 
den by  the  laws.  They  may  thus  permit  them  to  travel  firom  place 
to  place  on  the  rail  roads;  and  such  a  liscense  would  protect 
both  the  slave  and  the  company.  A  general  pass,  however,  such 
as  I  have  defined  it  to  be,  was  held  by  Judge  Floyd^  to  be  no 
protection  to  a  raU  road  company  against  damages  for  injury  to  a 
slave,  taken  on  board  the  cars  without  the  knowledge  and  consent 
of  the  owner ;  and,  in  our  judgment,  correctly  held.  It  conveys 
no  authority  to  the  slave  to  place  himself  on  the  cars — it  clothes 
him  with  no  contracting  power,  for  and  on  account  of  the  own* 
er-— it  confers  upon  others  no  right  of  control  over  him  what^ 
ever,  much  less  a  right  to  convert  him  to  their  uses  for  profit— ^it 
is  not  evidence  of  the  assent  of  the  owner,  except  according  to  its 
terms — ^it  proves  the  master's  consent  that  the  slave  may,  for  a 
time  specified,  leave  his  home,  and  this  includes  the  privilege  of 
enjoying  that  time  in  such  way  as  he  may  choose  to  occupy  it,  in 
conformity  with  the  laws  of  the  State,  and  it  also  proves  his  con* 
sent  that  he  shall  visit  the  place  or  places  specified— 4t  proves 
nothing  more.  It  is  made  the  duty  of  the  owner,  by  law,  not  to 
permit  his  slave  to  leave  his  plantation  without  a  ticket — it  is  the 
right  of  the  slave,  feunded  in  his  character  as  a  sentient  human 
creature,  and  in  the  obligations  of  humanity,  when  leaving  his 
master's  protection,  with  his  consent,  to  have  the  protection  which 
the  permit  affords  against  punishment  The  permit  originates  in 
the  necessity  of  a  vigilant  police— its  object  is,  primarily,  protec- 
tion against  the  penalties  of  the  patrol  laws ;  which  laws,  how- 
ever necessarily  stringent,  operate  humanely  -and  beneficially  for 
the  slave,  as  well  as  the  master,  and  the  whole  body  of  the  com- 
luunity.  Such,  and  no  more,  are  the  offices  of  a  general  pass.  In 
this  case,  and  in  no  analagous  case,  does  it  shield  the  company,  or 
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any  other  person  or  persons,  occupying  their  position  relatively 
to  the  slare,  from  liability,  if  injury  accrues  to  him.  I  dismisSt 
therefore,  so  much  of  the  instruction  as  relates  to  the  general  paUf 
with  this  remark,  that  it  will  be  seen,  from  the  whole  drift  of  this 
decision,  that  neither  rail  road  companies,  nor  any  other  person, 
will  be  safe  in  the  transportation  of  slaves,  without  a  specific 
written  authority  from  the  owner,  or  his  consent,  so  in  some 
otlier  way  manifested,  as  that  it  will  be  susceptible  of  proof. 

[2.]  Disencumbered,  then,  of  all  considerations  which  grow 
out  of  the  pass  in  this  case,  the  legal  proposition  asserted  by  the 
learned  Judge,  presiding  on  the  Circuit  Bench,  is  this,  to  wit : 
<«  If  a  company  take  the  slave  of  another  on  board  their  cars, 
without  the  knowledge  and  consent  of  the  owner,  and  he  be  in- 
jured, by  negligence  or  otherwise,  the  company  will  be  liable  to 
respond  in  damages  for  the  injury."  The  instruction  given  must 
be  understood  in  the  light  of  the  facts  of  the  case  made  in  the  re- 
cord. It  is  in  evidence,  that  this  company  received  this  slave,  to 
transport  him,  for  a  compensation  taken  from  him.  This  fact  is  an 
important  one  in  this  case.  When,  therefore,  the  Judge  speaks 
of  a  company  taking  a  negro  on  their  cars,  he  means  taking  him, 
as  the  company  did  in  this  case,  to  be  transported  for  their  benefitr 
in  the  receipt  of  the  customary  fare  for  such  transportation. 

Agwn,  the  taking,  by  the  charge,  must  be  not  alone  without 
the  knowledge  of  the  owner,  but  also  without  the  content  of  the 
owner.  If  he  had  ruled,  that  the  company  would  be  liable  if 
they  took  the  negro  singly  without  the  knowledge  of  the  owner, 
the  inference  would  be  a  fair  one  that,  with  his  knowledge,  they 
would  not  be  liable,  and  that  is  not  necessaiily  always  true  in 
law.  We  understand  the  Judge  to  say,  that  in  order  that  the 
company  shall  be  protected,  the  owner  must  both  know  and  con- 
sent  to  the  taking.  He  could  not  consent  without  knowledge, 
but  he  might  know  without  consenting.  In  the  case  put,  as  thus 
understood,  the  Court  holds  that  the  company  is  Uable,  whether 
the  injury  result  from  the  negligence  of  the  company,  or  other- 
wUe;  that  is  to  say,  they  are  Uable,  wholly  irrespective  of  the 
question  of  negligence,  and  thus  we  arrive  at  the  true  status  of 
the  point  for  review. 

I  do  not  consider  that  the  decision  of  this  question  depends 
upon  any  new  principles.  We  have  determined  it  upon  princi- 
pies  of  the  Common  Law,  long  settled  and  familiar  to  the  juris- 
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prudence  of  Great  Britain  and  of  oar  own  States.  The  intereat 
of  the  qnestion  springs  out  of  the  application  of  those  principles 
to  a  class  of  statutory  persons,  to  wit :  rail  road  corporaHotUt  an* 
known  to  the  Courts  of  either  country  until  within  a  very  recent 
period,  and  to  a  class  of  subjects  (negro  slares)  not  recognised 
as  property  in  England,  and  peculiar  here,  in  this,  that  whilst 
they  are  in  fact  property,  under  our  laws,  they  are  sentient,  rea- 
soning haman  agents.  In  its  practical  consequences,  the  judg« 
ment  we  now  render  is  an  important  one. 

The  effort  of  the  able  counsel  for  the  plaintiffs  in  error,  (Mr. 
Pof,)  was,  first  to  establish  that  this  is  a  case  of  bailment,  and 
thus  make  the  plaintiffs  in  error  liable  only  for  negligence ;  and 
particularly,  that  it  belongs  to  the  class  designated  as  mandates; 
and  more  particularly  still,  that  it  falls  within  that  class  of  maM' 
dates  which  arises  under  what  is  called  the  quasi  contract  cf  negO" 
iiorum  gestor — where,  for  example,  "  a  party  spontaneously,  and 
without  the  knowledge  or  consent  of  the  owner,  intermeddles 
with  his  property,  as  to  do  work  on  it,  or  to  carry  it  to  another 
place."  Story  OH  Bailments  §189.  If  this  be  a  bailment  at  all,  it 
must  belong  to  thb  class.    By  the  evidence,  there  was  no  contract 

*  between  the  owner,  Mr.  Holt,  and  the  rail  road  company.  All 
bailments,  except  mandates  of  the  negotiorum  gestor  class,  are 
founded  in  contract,  express  or  implied.  As,  then,  there  was  in 
this  case  confessedly  no  contract,  but  a  taking  of  the  slave,  spon- 
taneously, without  the  knowledge  or  consent  of  the  owner,  it 
must  belong  to  that  class  or  none.  In  cases  of  this  sort,  (of  the 
negotiorum  gestor  sort,)  as  the  mandatory  acts  wholly  without  au- 
thority, there  can  be,  strictly  speaking,  no  contract.  Story  on 
Bailmentf  §189.  A  quasi  mandate  is  raised  by  implication,  and 
that  for  the  benefit,  not  of  the  mandatory,  hut  of  the  owner.  The 
intermeddler  is  left  to  all  the  liabilities  of  his  act,  whatever  the 
ciroomstaaces  of  the  case  may  make  them,  whilst  the  owner  of 
die  property  is  allowed,  at  his  election,  to  treat  the  transactioiras 
a  contract  of  mandate  or  otherwise,  according  as  his  interest  may 
require  or  suggest.  This  appears  to  be  the  footing  upon  which 
the  Roman  law  places  thb  species  of  mandate.     PothierU  Ap* 

pendice  du  Quasi  Contrat.  Negot,  Gest.  Appendice  Contrat  de 
Mandatp  n.  167.  Story  on  Bailm.  §189.  It  does  not  seem  to  be 
fiiUy  recognized  by  the  Common  Law.  The  English  Courts  ap- 
pear only  to  have  invoked  the  principle  of  implication,  for  the 
VOL.  viu  21 
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benefit  of  the  owner,  in  a  few  iuBtances :  As,  where  there  has 
been  a  sobsequent  ratification  of  the  acts  of  the  gesfar  by  the 
owner ;  and  sometimes  where  unauthorized  acts  are  done,  posi« 
tire  presumptions  are  made,  by  law,  for  the  benefit  of  particular 
parties.  Thus,  if  a  stranger  enters  upon  the  lands  of  an  infant 
and  takes  the  profits,  the  law  will,  in  many  cases,  oblige  him  to 
account  to  the  minor  for  the  profits,  as  his  bailiff;  for  it  will  be 
presumed,  that  he  entered  to  take  them  in  trust  for  the  infant.  1 
Dane*s  Ah.  ch.  S,  ar^.  2,  §10.  1  Bac  Ah.  Account.  Coke  LiiL 
89  b.  90  a.  Story  on  Bailment,  p.  205.  Actions  on  mandates  are 
Tery  uncommon  in  our  Courts,  for  the  reason,  not  flattering  to 
human  nature,  given  by  Sir  Wm.  Jones,  that  it  is  very  uncommon 
for  men  to  undertake  any  office  of  trouble  without  compensation. 
Jonee  on  Bailment,  57. 

The  rule  of  liability  of  the  negotiorum  gator,  varies  according 
to  his  character  and  employment,  and  the  circumstances  attend* 
ing  the  transaction.  Suffice  it  to  say,  that  he  is  not,  in  general, 
hable,  without  negligence,  and  if  so,  the  case  before  us  being 
held  to  belong  to  the  class  of  the  negotiorum  gestor,  the  instruction 
of  the  Court  below  would  be  erroneous.  In  Louisiana,  it  has 
been  held,  that  if  one  spontaneously  and  gratuitoudy  take  the 
slave  of  another,  ¥rithout  his  knowledge  or  consent,  and  the  slave 
escape  and  is  lost  to  the  owner,  such  an  one  will  not  be  liable,  un^ 
less  there  was  gross  negligence  on  his  part.  Bayon  vs.  Prevott  4 
Martin's  R.  65.  Code  of  Louisiana,  articles  2274,  2275.  Story 
on  Bailment,  §§217,  577.  See,  also,  JDeFondair  vs.  Skottenkirk^  a 
Johns.  R.  170.     Beverly  vs.  Brooke^  2  Wheat.  R.  100. 

The  question  remains.  Is  the  case  at  this  bar  a  mandate  of  this 
class t  Demonstrably  it  is  not,  and  for  one  obvious  and  satisfac* 
tory  reason :  A  necessary  element  in  every  mandate,  and  parti- 
cularly in  this,  is  that  the  taking  of  the  property  he  greUuitous.  If 
the  receiving  of  Mr.  Holt's  slave  on  their  cars,  by  the  plaintiffii  in 
error,  had  been  by  his  consent  and  authority,  then  it  would  have 
been  a  famihar  and  very  intelligible  bailment,  subject  to  the  go^ 
vemment  of  settled  legal  principles.  But  that  is  not  this  case. 
If  they  had  taken  him  gratuitously,  without  the  knowledge  or 
consent  of  Mr.  Holt — ^in  that  event,  under  certain  circumstances* 
the  case  would  belong  to  the  class  of  mandates  I  have  been  con« 
sidering.  But  they  did  not  so  take  him ;  but,  on  the  contrary, 
they  received  him. to  transport  to  the  eight  mile  post,  above  Ma* 
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con,  for  their  profit  and  (ULvantage.  One  of  the  witnesses  testifies^ 
that  they  received  from  the  negro  twent j-five  cents,  to  carry  him 
to  that  point.  The  transportation  of  the  slave  was  not  a  charity-— 
it  was  not  gratuitous — it  was  not  for  the  mutual  benefit  of  them* 
selves  and  the  owner ;  for  he  neither  assented  to  nor  knew  oi  the 
transportation.  It  is  true,  that  it  was  an  accommodation  to  the 
slave,  and  it  was  done  at  his  instance;  but  I  need  scarcely  re- 
mark, that  the  slave  could  make  no  contract  to  bind  his  master, 
or  in  any  way  make  him  a  party  to  the  transaction,  without  his 
consent.  The  slave  must  be  considered  in  the  light  of  property, 
and  in  no  other.  There  are  cases  where  the  intellectual  and 
moral  character  of  the  slave  does  modify  the  general  law  of  bail- 
ments, as  we  shall  see,  but  this  is  not  one  of  them.  All  mandates 
are  gratuitous.  **  The  contract  (says  Mr.  Story)  must  be  gratui- 
tous, and  this  is  of  the  very  essence  of  the  contract ;  for  if  any 
compensation  is  to  be  paid,  it  passes  into  another  contract ;  that 
u  to  say,  the  contract  of  hire."  Mandatum,  nisi  gratuiiumf  nul* 
htm  tit.  Story  on  BaHmetU,  §153.  Dig.  Lib.  17,  tit,  1, 1,  1,  §4. 
Pothier's  Pand.  lib.  17,  tit.  1,  n.  15.  Pothier's  Chntrat  de  Mem- 
dat,  n.  22.  It  does  not  vary  the  matter,  that  the  mandate  of  the 
negoiiorum  gestor  is  without  a  contract.  In  that  case,  as  in  other 
mandates,  the  law  g^oes  upon  the  idea  of  the  mandatory  acting 
without  profit  to  himself;  but  I  trust  I  shall  show,  aside  from  all 
these  views,  that  the  law  gives  to  this  transaction  a  definite  char* 
acter,  and  that  that  character  is  whoDy  inconsistent  with  the  idea 
of  a  bailment  of  any  kind.  The  opinion  of  Lord  EUenborougkf 
in  a  eaee  supposed  by  him,  in  Drake  vs.  Shorter,  (4  Esp.  R.  165,) 
was  strongly  reKed  upon  by  counsel  for  the  plaintiffs  in  error. 
The  case  supposed  was  this:  A  chattel,  as  a  boat,  belonging  to 
another  person,  is  taken  to  do  an  act  of  kindness  to  the  owner,  as 
to  save  other  property  belonging  to  him  fix>m  the  flames,  and  an 
unintentional  injary  happens  to  the  boat,  in  the  use  of  it  for  that 
purpose.  In  that  case,  Lord  EUmb&roughU  opinion  was,  that  the 
person  taking  the  boat  would  not  be,  in  any  manner,  responsible 
for  it  to  the  owner.  It  was  insisted,  that  this  case  is  analogous  to 
the  case  put  by  his  Lordship,  in  this :  that  the  taking  of  the  slave 
Jacob,  to  carry  him  home,  was  an  act  of  kindness  to  his  masters- 
it  facilitated  his  return,  and  promoted  the  interest  oi  the  owner. 
The  result  was  v«y  different ;  for  in  fact,  as  a  consequence  of 
Che  slave  going  on  board  the  cars,  he  lost  his  Hmb,  and  his  value 
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waB  greatly  depreciated.  The  owner  was  in  fiu:t  iojured.  But 
die  analogy  is  not  pereeiTed.  Tbe  case  pat  by  Lord  BUtmiar^ 
ough,  goes  upon  tbe  ground  of  ai  mere  kmdnes9-^--H,  cbarity  to  tbe 
owner — wbolly  irrespective  of  tbe  interest  of  tbe  person  taking 
die  boat  In  tbis  case,  tbe  taking  of  tbe  slave  was  alone  for  tbe 
interest  of  tbe  company.  Tbe  fiiet  of  receiving  pay  for  bis 
transportation,  conclusively  negadves  tbe  idea  of  a  kindness,  or 
mere  cbarity  to  man  or  master. 

If  a  slave  be  taken  on  board  tbe  cars,  by  a  rail  road  ecHnpany, 
or  be  taken  by  any  otber  carrier,  to  be  conveyed  solely  in  conse- 
quence of  bis  dbtress,  and  from  modves  of  bumanity  alone,  no 
reward,  bire  or  freight  being  to  be  paid  for  bis  passage,  tbe  car« 
rier  would,  in  such  case,  be  responsible  only  for  gross  neglecL 
This,  I  have  no  doubt,  would  be  tbe  mle  in  that  case ;  and  it  was 
•o  laid  down  by  Chief  Justice  Marshall,  in  Boifce  w.  Anderson,  2 
Peters f  150.  This,  however,  is  not  such  a  case,  and  tbe  rule  is 
not  applicable. 

The  decision  of  die  Supreme  Court,  in  tbe  case  just  referred 
to,  was  relied  upon  as  controverting  tbis  case.  In  that  case,  cer- 
tain slaves  being  wrecked  on  tbe  shore  of  tbe  Mississippi  river, 
and  being  in  die  custody  of  tbe  agent  of  tbe  owner,  were,  at  bis 
instance,  taken  on  board  tbe  yawl  of  tbe  steamer  Washington^ 
being  then  in  tbe  stream,  to  be  transferred  to  the  steamer,  for 
transportation.  In  their  passage  to  tbe  steamer,  tbe  yawl  was 
upset,  and  the  slaves  were  drowned.  The  owner  iMtni^t  an  ac- 
don  against  tbe  owners  of  tbe  Washington,  for  tbe  value  of  tbe 
slaves.  Tbe  general  rule  is,  that  common  carriers  are  insurers  of 
die  goods  bailed  to  them,  and  are  liable,  except  for  inevitable  ae- 
cidentff— 4bat  is,  tbe  acts  of  God  or  tbe  King^s  enemies.  2  JKe2fy, 
352.  The  Supreme  Court  determined  that  this  severe  rule  of 
the  Common  Law  does  not  apply  to  slaves.  **  A  slave,  (said 
Judge  Marshall,  in  delivering  the  opinion  <^  tbe  Court,)  has  voli- 
tion and  feelings,  which  cannot  be  disregarded.  These  properdes 
cannot  be  overlooked,  in  conveying  him  from  place  to  place.  He 
cannot  be  stowed  away  as  a  common  package.  Not  only  does 
bumanity  forbid  tbis  proceeding,  but  it  might  endanger  bis  life  or 
health.  Consequendy,  this  rigorous  mode  of  proceeding  cannot 
be  adopted,  unless  stipulated  for,  by  special  contract  Being  lefl 
at  liberty,  be  may  escape.  The  carrier  has  not,  and  cannot  have, 
the  same  absolute  control  over  him,  diat  he  has  over  inanimate 
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mttter.  In  the  natnre  <^  things,  aod  in  his  character,  he  reaem- 
hles  a  passenger,  not  a  package  of  goods.  It  seems  reasonable, 
therefore,  that  die  responsibility  of  the  carrier  should  be  neasored 
by  the  law  which  is  applicable  to  passengers,  rather  than  by  that 
which  is  applicable  to  the  carriage  of  common  goods."  Upon 
this  just  and  humane  reasoning,  the  Supreme  Court  decided,  that 
carriers  of  slaves,  in  the  absence  of  any  special  contract  to  the 
contrary,  are  liable  for  injuries  done  to  them,  only  in  the  erent  of 
their  being  caused  by  negligence  or  unskilfulness.  2  Ptter^  JR. 
160.  Su^teM  ttf.  Saltanstall,  13  Peters,  181, 192.  Story  on  Bailm. 
§577.  WUliams  w.  Tatjltn-,  4  Porter^s  R.  234,  238.  4  McCord, 
223.  Were  such  a  case  before  me,  I  would  unhesitatingly  decide 
in  accordance  with  the  rule  held  by  the  Supreme  Court.  It  is 
very  apparent,  however,  that  this  case  is  distinguishable  from  the 
case  before  the  Supreme  Court.  That  was  a  contract  of  bail- 
ment, between  the  owner  of  the  slaves,  by  his  agent,  and  the  Cap- 
tain of  the  steamer  Washington — the  usual  case  of  a  contract  for 
carriage,  for  hire.  In  this  case,  there  was  no  contract — the 
owner  neither  assenting  to,  nor  having  knowledge  of,  the  taking 
of  his  slave,  by  the  pkdntiflb  in  error,  on  board  their  oank  It  has» 
therefore,  no  relevancy  to  this  case. 

From  what  has  been  said,  the  character  of  this  transaction  is 
already  necessarily  inferable.  The  absence  of  knowledge  and 
consent,  on  die  part  of  the  owner,  Mr.  Holt,  {»«cludes  all  idea  of 
contract,  express  or  implied ;  and  the  fact  that  the  company  re- 
ceived pay  for  the  transportation,  denies  to  it  the  character  oi  a 
gratuitous  or  charitable  mandate.  It  does  not  belong  to  the  Law 
€i  Bailment.  These  two  things  designate  it,  unequivocally,  as  a 
tort.  The  company  converted  the  slave  to  their  use,  for  profit-^ 
they  are  tort  Jeasortf  and  liable  as  such ;  that  is  to  say,  diey  are 
liable  for  all  injuries,  whether  they  result  from  negligence  or 
otherwise ;  and  if  so,  the  instruction  given  by  Judge  Floyd  to  the 
Jury,  was  according  to  the  law  of  the  case.  If  there  was  a  «of»- 
veniom  of  this  slave,  the  whole  matter  is  demonstrated ;  and  really, 
this  seems  to  be  so  obvious,  that  it  scarcely  needs  reasoning  or 
authority.  That  which  is  not  property  cannot  be  converted. 
Slaves  are  property ;  and  the  negro  race  in  this  State  are  gene- 
rally slaves,  but  not  umversally.  Knowledge,  therefore,  that 
this  negro  was  a  slave,  was  necessary  to  make  the  taking  a  tort. 

[3.]  The  black  cok>r  of  the  African  race  is  presumptive  evi- 
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dence  of  slavery.  19  Martin's  Law  R.OiS.  Fox  vs.  LamhsUm^ 
3  Halst.  275.  Ghoher  rs.  Ghober,  2  Hayw,  170.  Burke  vs.  Joe^ 
6  GUI.  If  John.  136.  Nelson  vs.  Wettnore,  1  Richardson,  218.  If 
this  were  not  the  rule,  it  is  in  proof,  from  the  pass,  that  the  negro 
was  a  slave,  and  that  the  company  knew  it.  It  was  insisted,  in 
the  argument,  that  there  was  no  intention,  on  the  part  of  the  com- 
pany, to  injure  the  owner— no  unlawful  or  wilful  purpose-— and 
therefore,  this  could  not  be  a  fort — it  could  not  amount  to  a  con- 
version. As  a  matter  of  fact,  this  is  conceded.  The  high  charac- 
ter of  the  company  forbids  (and  so  do  the  facts,)  any  other  conclu- 
sion. But  if  the  act  was  unlawful — ^if  it  was  in  derogation  of  the 
light  of  property  in  the  owner — ^if  there  was  an  appropriation  of 
the  property  of  the  defendant  to  their  own  use — ^it  was  a  conver- 
sion, irrespective  of  any  intent  to  injure  him.  Even  dominion 
over  property,  without  use,  is  conversion.  User  of  property, 
without  the  consent  of  the  owner,  is  conversion.  These  are  ele- 
mentary propositions.  If  A  take  the  horse  of  B,  and  ride  him,  it 
is  a  conversion,  even  although  A  afterwards  deliver  him  ;  and  tro- 
ver will  lie,  and  the  delivery  will  go  in  mitigation  of  damages. 
So,  if  the  Macon  and  Western  R.  R.  Co.  take  the  slave  of  Mr. 
Holt,  and  use  him,  it  is  a  conversion,  although  they  subsequently 
return  him ;  and  an  action  for  damages  will  He,  and  the  return  of 
the  slave  will  go  in  mitigation  of  damages.  This  simple  state- 
ment illustrates  and  fixes  the  character  of  this  transaction.  Was 
there,  in  this  case,  an  user  of  the  slave  f  Did  the  company  ap- 
propriate him  to  their  use  1  Suppose  that,  finding  this  slave  at 
large  on  the  highway,  with  a  general  pass,  they  had  put  him  to 
work  in  an  excavation  on  their  road-— can  it  be  doubted  but,  in 
that  case,  there  would  be  a  user  of  the  slave  ?  And  suppose  that, 
whikt  thus  engaged,  by  a  slide  of  the  embankment,  the  slave 
should  lose  his  life— can  it  be  questioned,  that  the  company  would 
be  liable  for  his  entire  value  f  It  has  been  so  held  by  this  Court. 
In  the  case  of  T^e  City  of  Columbus  vs.  Mrs.  Howard^  a  slave 
was  hired  for  general  purposes,  by  the  City,  and  put  to  work  in 
excavating  a  dangerous  embankment,  and  whilst  so  at  work,  lost 
his  life,  by  the  falling  in  of  the  earth.  We  held  them  liable,  and 
upon  the  principle,  that  such  service  being  outside  the  contract  of 
hire,  was  a  conversion— a  tort.  The  Mayor  and  Council  of  ike 
City  of  Columbus  vs.  Howard,  6  Ga.  Rep.  219.  Story  on  Bail- 
ment, §413.     1  Cow.  ZZ2.     2  Lord  Raymond,  915.     12  Pick.  492. 
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5  Mom,  104.  The  principle  is  the  same  in  both  cases — in  neither, 
was  there  any  contract — in  both,  there  was  a  conversion.  Or, 
suppose  that  the  Central  Rail  Road  Company,  finding  a  slave  at 
the  Oconee  river,  with  a  general  pass,  should  put  him  to  work 
for  an  hour,  or  a  day,  upon  the  bridge  over  that  stream,  and, 
after  completing  the  work  assigned  him,  in  getting  ofif  from  tha 
bridge,  he  should  accidentally  fall  into  the  river  and  perish,  it  is 
dear  that  the  user  would  be  a  conversion,  and  the  company 
would  be  liable.  Now,  how,  in  principle,  .does  this  case  differ 
from  those  supposed  1  It  is  true,  that  the  plaintiSs  in  en*or  did 
not  put  the  slave  to  do  work  of  any  kind  ;  but  they,  in  the  line 
of  their  business,  as  can-iers,  did  receive  and  appropriate  the 
body  of  the  slave,  for  the  purpose  of  a  profit  to  themselves.  They 
M9ed  him  for  that  purpose.  If,  instead  of  a  living  man,  they  had 
taken,  for  any  incidental  advantage  to  themselves,  a  bag  of  cotton 
belonging  to  the  defendant,  without  his  consent,  and  it  had  been 
destroyed  or  damaged  by  fire,  they  would  be  held  to  have  used  it, 
and  would  be  liable.  More  directly  to  the  poin^— if  a  ship 
owner  should  take  the  heavy  goods  of  another,  (iron,  if  yoti 
please,)  without  his  consent,  for  the  purpose  of  ballast,  with  a 
view  of  transporting  it  to  a  point  where  the  owner  desired  it  to 
be  transferred,  and  it  should  be  lost  by  the  sinking  of  the  ship,  it 
would  be  a  conversion^-an  user.  The  advantage,  in  that  case, 
would  spring  out  of  the  iron  subserving  the  useful,  perhaps  ne* 
cessary  purpose  of  ballast ;  in  this  case,  the  advantage  springs 
outof  the  slave— he  subserving  the  purpose  of  putting  into  their 
pockets  the  usual  amount  of  fare.  The  increased  risk,  growing 
out  of  the  reasoning,  willing  powers,  of  a  living  human  creature, 
does  not  afibct  the  principle.  Cognizant  of  these  properties  in 
the  chattel,  they  take  the  risk.  For  the  purposes,  however,  of 
this  argument,  and,  indeed,  upon  all  the  legal  principles  involved, 
we  can  consider  the  slave  in  no  other  light  than  as  a  bale  of 
goods,  I  repeat,  that  the  absence  of  any  intention  to  do  a  wrong 
to  the  owner,  does  not  change  the  legal  character  of  the  act-*it  is 
a  ccttversion  without  that ;  and  to  this  point,  see  Willes*  JL  577, 
and  Nelson  vi.  Weimare,  1  Richardsan's  R.  322.  The  case  of 
Ndum  vs.  Weimore,  decided  by  the  Supreme  Court  of  South 
Carolina,  is  very  much  in  point,  and  sustains  fully  the  view  of 
this  case,  which  I  have  presented.  Wetmore,  meeting  with  Nel- 
son's slave— who  had  runaway  from  his  master— as  he  traveled  in 
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the  atage  to  Washington  City,  from  motives  of  benevolence,  as  it 
would  seem,  received  him  in  the  capi^city  of  a  servant,  and  passed 
him  off  on  the  road  as  such,  paying  a  part  of  his  expenses,  and 
procuring  his  passage  at  servants'  rate.    At  the  City  of  Wash- 
ington, he  parted  with  the  slave,  who  made  his  way  North,  and 
was  lost  to  his  owner.     The  action  of  trover  was  broagfat  against 
him  for  the  negro,  with  counts  for  damages.     The  Supreme  Court 
of  South  Carolina  sustained  the  trover  count,  upon  proof  of 
conversion,  substantially  as  stated  above,  and  ordered  a  new 
trial,  alone  upon  the  ground,  that,  inasmuch  as  the  slave  was  a 
mulatto,  and  therefore,  did  not  furnish,  in  his  color,  prima  Jade 
evidence  of  being  a  slave,  and  passed  himself  as  free,  it  ought  to 
be  lefl  to  a  Jury  to  determine  whether  the  defendant,  Jlfr.  Wet" 
mare,  regarded  him  as  free  or  as  a  slave.    Of  course,  the  action 
of  trover  was  sustained,  upon  the  ground  that  the  acts  of  the 
defendant,  upon  the  assumption  that  he  knew  the  man  was  a 
slave,  were  tortious.     NeUan  vs.  Wetmortf  supra.     The  case  of 
Mrs,  Harris  vs.  Mabry,  decided  by  the  Supreme  Court  of  North 
Carolina,  settles  the  same  principle.    The  defendant  and  others, 
were  owners  of  the  Piedmont  line  of  stages,  and,  by  their  agent, 
took  the  female  slave  of  the  plaintiff,  <  without  her  consent,  as  a 
passenger,  and  transported  her  out  of  the  State ;  and  an  action 
was  brought  against  them  for  damages.     The  Circuit  Judge  who 
tried  the  case,  instructed  the  Jmry,  **  that  it  is  a  principle  of  law, 
that  when  one  person  caused  damage  to  another,  by  an  act  which 
he  had  no  right  to  do,  he  was  responsible  for  the  injury;  and  in 
this  case,  the  defendant  h€id  no  right  to  carry  of  the  slave  of  the 
plainHf,  in  the  stage,  without  her  permission^*     The  case  was 
taken  up,  and  the  Supreme  Court  affirmed  the  decision  of  the 
Court  bek>w,  saying,  "  on  this  point,  the  Judge  charged  the  Jury, 
that  the  plaintiff  had  a  right  to  expect  full  compensation  for  all 
the  injury  sustained  by  the  wrongful  acts  of  the  servants  of  the 
defendant,  in  doing  his  business,  and  to  be  placed  in  the  same  sit- 
uation she  would  have  been  in,  if  the  defendant's  agents  had  not 
interfered ;  that  the  plaintiff  had  a  right  to  recover  all  such  dam- 
ages as  could  properiy  be  considered  the  consequence  of  the  acts 
of  the  defendant's  agents,  while  in  his  service.     We  see  nothing 
erroneous  in  this  charge,  &c"     1  IrtdelVs  Law  Rep.  240. 

These  principles  do  not  apply  alone  to  rail  road  companies 
and  stage  contractors,  but  are  of  general  application.     They  are 
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not  new,  bttt  are  laid  up  among  the  settled  doctrinea  of  the  Com- 
mon Law.  See,  generally,  Cmmttti  of  Jlu4iamd's  case,  T.  38 
BHZ.B.R.    lRM.Ajbr.6(L.)fl.l.    2   WJkeai.  StkoyUf  1390. 

6  Mod.  212.    4  Term  Rej^  260.    6  Ea^.  538.    6  Bae.  Ah.  677. 

7  Johme.  R.  254.  WUU$,  577.  1  Rickardeom's  R.  321.  1  Jro- 
delTs  Law  R.  242.  6Maee.R.10i.  3B.^uiUL685.  l2Pici. 
R.  136.    2  StarkU'e  N.  P.  C.  306.    7  B^A.  12.  298. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


No.  28. — Jamss  Oban,  plaintiff  in  error,  ve.  William  Txatlob» 
defendant  in  error. 

[L]  To  entitle  the  rendee  to  reoov«r  damages  of  the  vendor,  for  a  breach  of 
warranty  of  aonndneM,  in  the  sale  of  negro  children,  whose  mother  waa 
proven  to  have  died  of  eonsomption,  it  is  necessary  to  shew,  either  that  the 
disease  was  hereditary  in  the  &mily,  or  that  the  children  were  bom  sabse- 
qoent  to  the  actoal  existence  of  the  complaint  in  the  mother. 

Aaaampait,  on  appeal  from  Bibb  Superior  Court.  Decision 
made  by  Judge  Flotd,  at  Jnly  Term,  1849. 

James  Dean,  on  31st  May,  1847,  sold,  wi^  warranty,  to  Wm. 
Traylor,  the  negro  Sofii^  and  her  three  children,  fbrtl350.  On 
the  23d  of  Aprfl,  1848,  Sofa  died  of  consumption ;  the  opinion 
of  physidans  was  unhesitating,  that  the  disease  was  consumption, 
and  that  she  was  **  diseased  in  that  way,  previous  to  31st  May, 
1847"— though  one  witness,  the  agent  of  Dean,  and  who  brought 
the  slaTO  to  G^eorgia,  and  who  was  not  a  physician,  testified  that 
Sofii  was  sound,  and  had  no  cough,  or  oUier  symptoms  of  con- 
sumption, when  Dean  sold  her. 

The  plaintiff  below  declared  for  damages,  not  only  for  the  un- 
soundness  and  loss  of  Sofa,  bat  for  the  unsoundness  of  the  chil- 
dren. The  proof  on  this  point  was,  that  **  the  disease  is  heredi- 
tary, and,  of  course,  the  children  cannot  be  as  valuable  as  if  bom 
of  a  healthy  mother,  and  are  worth  all  or  more  than  a  Mtd  less." 
VOL.  VIII.  22 
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Ib  mooclMr  tet  of  Mww«rt»  Mine  wUdcm  TalaM  the  ehiWhrea  at 
half  prio«»  on  said  aocounC  Aoodier  witoMS  thmks  two  of  tlio 
•hikhrea  have  **  coosamptive  nerkt  about  thom^-^ough  it  does 
not  peooosarily  follow»  that  children  will  hare  consumptioo  bo- 
aanse  the  mother  has  it." 
.   It  was  pTOfod  that  Sofa  was  sold»  b j  Dean,  ibr  $600. 

On  the  trialy  defeadant's  counsel  obj^^ted  to  so  »«ch  of  the 
declaration  as  sought  damages  for  the  alleged  liability  o£  the 
children  to  said  disease— it  not  being  alleged  that  they  were  then 
unsound— and  to  any  evidence  being  given  on  this  point ;  which 
was  overruled.  The  charge  of  the  Court  was  also  excepted  to, 
which  will  be  known  by  the  exceptions,  The  Court's  charge  is 
not  recited  in  bill  of  exceptions ;  but  it  appears  that  defendant  be- 
low asked  the  Court  to  charge  that,  under  the  evidence,  the  Jury 
eould  pot  find  any  damages  on  account  of  any  supposed  unsound- 
aese  of  the  ehildren — which  the  Court  refused  to  do. 

Under  the  charge  of  the  Court,  as  to  the  rule  and  measure  of 
damages,  it  was  admitted  by  both  sides,  that  about  $150  of  the 
inding  was  on  account  of  the  children.  The  finding  was  for 
plaintiff— $750,  with  costs. 

A  new  trinl  was  moved  for,  on  the  fiiregomg  grounds,  taken 
during  the  trial,  and  also,  because  the  verdict  was  elaimed  to  be 
contrary  to  law  and  evidence.    Motion  overruled. 

McDo^ALp  and  Pofvus  Iq  WiirrTLa,  for  plaintiff  io  erfotv 

Pes  4c  NraasTi  fiir  Aefondant  in  errorw 

Sf  $k0  Gtmrf. •'"^LinnrKix,  J.  delivering  the  opinion 

[h]  This  was  an  action  of  a99mt9^p$ii»  for  the  breach  of  a  war- 
vanty  of  tbeinmndneas  of  four  slaves'-^fa  and  her  three  chd^ 
4ren-**<4n  this :  that  the  nK>ther  was  laboring  under  consumptiMi 
at  the  time  of  the  sale,  and  that  the  oftpriag  had  partaken  of  the 
same  disease,  by  inheritance.  A  verdict  of  $750  having  been 
irendered  for  the  plaintiff,  a  new  trial  was  moved  for,  on  the 
ground,  that  the  finding  of  the  Jury  was  contrary  to  law  andeivi<> 
dance ;  and  it  is  for  the  refusal  of  the  Court  to  grant  this  appU* 
nation,  that  this  writ  of  error  is  prosecuted. 

We  hav«  scrutinized  the  testinAony  thoiougldy*  and  aie  satisfied 
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tlMldraTercKet,«itotfaewommD,watjtt«lified  bytlie  proof}  but 
wo  think  it  wlioUy  iitgtificioiit  ao  to  dio  olitklroii4 

We  do  not  dcabt  that  pulmonary  consamptioii  la  an  hi!>ieiBlai| 
diMaae;  in  otlier  Words,  that  die  tubetemkmt  oonstitiition  ia  dtLno- 
aittad  from  parent  to  efaild,  is  a  hct  not  to  be  ooatrororted.  In- 
deed, it  may  be  regarded  as  one  of  the  best  estal>liflhed  poiats  111 
the  etiology  of  disease.  I  am  aware  that,  in  tlie  medioal  world, 
there  are  two  parties, holding  diametrically  opposite  opinions  upon 
this  snbjee^-Mme  tnaintaining  that  the  disease  is  always  hereditary 
•ndoerer  acqeired;  the  other,  that  no  diseases  are  hereditary,  b«t 
that  they  are  always  the  result  of  eiremnstancea,  which  oome  into 
action  after  birth ;  bat  in  tbis,  as  in  every  thing  else^  trulh^  I  ap- 
prehendf  wiH  be  Ibtind  in  the  middle  ground,  between  these  two 
extremes^  How  far  consumption,  caneer,  insanity,  or  my  oiliir 
diseases,  ie  the  parent,  will  probably  re-produce  theasselTes  in  the 
cftpring,  is  not  very  satisfactorily  ascertained.  The  most  moderate 
calculation  is,  that  in  chiidren  subjected  alker  birth  to  simfair  oir* 
eurastances,  the  hereditary  influence  does  not  ^ypeaY  to  be  eJ6* 
erted  beyond  4  per  cent  The  roost  eminent  physiotansentertaia 
no  doubt  that  hereditary  disease  may  fhil  to  appear  in  One  genc^ 
vatioHi  and  afterwards  derclop  itself  in  a  sacoeeding  genera^on. 
This,  they  mj^  has  fiequently  happened ;  and  socht  I  believe,  is 
the  common  observation  upon  this  sabject  Svea  tenly  Mh*> 
Besses  and  peoaliaritiesf  transmitted  through  maay  geneiations, 
are  matters  of  daily  eeourrenee  and  remark*  I  deem  it  aico> 
gather  usaiess  to  spend  mor^  time  in  establishing  a  physii^giod 
ftd,  whtdi  appears  to  have  passed  into  a  ptovarb  among  iliaJew% 
as  early,  at  least,  as  the  days  of  Szekiel,  the  pfopbet— «' The 
fB^hmr$  have  eaten  sear  gtapes^  and  the  chMrm^M  taeih  are  set  on 
•tige." 

Wkhect  trespassbg  isrtlMnrf  cbenr  upon  terricofy  betoaghkg 
tiMtt  appveprlaa^y  td  anoAer  proiSMrioo,  and  Miaiaing  that  thb 
disease  is  transmissible  by  natural  generation,  still,  we  thiak  the  avl^ 
dence,  as  to  the  children,  was  defective  in  this :  it  neither  appeared 
from  the  testimony,  that  the  children  were  bom  tMbteqiumt  to  the 
development  of  the  disease  in  the  mother,  or  that  consumption 
was  an  ameetitnl  disease  in  the  family,  either  on  the  maternal  or 
die  paternal  side.  And  one  of  these  facts  should  have  been 
proven,  to  warrant  a  recovery ;  for  it  is  clear,  that  if  the  disease 
in  the  woman  was  not  hereditary,  but  produced  in  her  by  expo- 
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sure,  or  any  other  supervemmU  cause,  tbeo  the  ofl^[>riDg  horn 
prior  to  that  period,  could  uot  hare  deriTed  the  taint  firom  thra* 
mother. 

The  Jury,  in  assessing  the  damages*  we  gather  frcmi  the  recordt 
as  wen  as  the  admissions  of  counsel  in  the  argument,  seem  to 
have  taken  the  price  of  the  woman,  $600,  and  added  to  it  $150  on 
account  of  the  children.  So  far  as  the  woman  is  concerned,  we 
are  willing  that  the  verdict  should  stand ;  and  acting  under  the 
ample  powers  conferred  upon  this  Court,  by  the  Statute  creating 
it,  oi  **  awarding  such  <Hrder  and  direction  in  the  premises,  as 
may  be  consistent  with  the  law  and  justice  of  the  case,"  we  shall 
remand  this  cause,  with  the  following  instructions,  to-wit : 

That  there  was  error  in  the  Superior  Court,  in  the  finding  of 
the  Jury,  in  reference  to  the  children  of  the  woman  So& — the 
evidence  hemg  wholly  insufficient  to  sustain  the  recovery  on  ac- 
count of  the  alleged  unsoundness  in  them;  and  that,  so  far,  the 
judgment  of  said  Court  be  reversed,  in  refusing  a  new  trial ;  and 
that  a  new  trial  be  had  in  this  case,  unless  the  plaintiff  shall  re- 
mit all  of  said  verdict  except  the  sum  o£  (600,  with  interest 
thereon  Grom  its  date,  and  the  cost  of  the  case  below,  with  liberty 
to  strike  out  of  the  declaration  so  much  thereof  as  rdates  to  the 
children  of  So£bl  It  is  further  directed,  that  the  cost  incurred  in 
this  Court,  be  paid  by  the  defendant  in  error. 

It  is  better  for  both  parties — vemdar  and  vendee  that  further 
time  be  allowed,  to  test  the  existence  of  the  disease  in  the  chil- 
dren— the  testimony  going  mer^y  to  estaUish  the  symptoms  or 
predisposition  to  consumption,  rather  than  the  actual  complaint 
itself  If  they  have  it,  and  derived  it  from  their  mother,  $150 
will  not  compensate  fer  the  injury.  The  opinions,  on  the  other 
hand,  of  the  highly  respectable  and  intelligent  physicians  who 
were  examined  on  the  trial,  may  turn  out  to  be  erroneous ;  and  in 
that  event,  the  seller  should  be  relieved  aUogether  from  any  Ha- 
bility  on  account  of  the  children. 
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No.  ^w— JuDOE,  a  slaye,  plaintiff  in  error,  vi.  Tu  Statb  or      g— i^ 
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3d.  Because  Jesse  McKmme  Evans  appeared  and  answered* 
ifiieo  the  name  of  Jesse  Medatf  Erans  was  ci^ed-^-W  stathig 
that  there  was  a  mistake  as  to  his  name. 

4th.  After  State's  counsel  had  said  he  closed  for  Uie  present, 
and  prisoner's  called  on  to  proceed,  and  declined  introdaeing  any 
evidence,  and  the  case  thus  submitted  to  the  Jury,  prisoner's 
counsel  asked  the  Couit  to  charge  the  Jury,  that  they  must  acquit 
the  prisoner,  because  the  warrant  and  other  preliminary  pro* 
ceedings  before  the  Magistrates,  had  not  been  offered  in  evidence 
to  support  the  allegations  in  the  indictment ;  which  also  wa9  re> 
Ibsedf  and  the  State  allowed  then  to  introduce  said  evidesoe ;  and 
after  lawftil  notice  of  the  intended  application  for  eerthrat%  it 
was  applied  for,  and  reftised,  as  above  stated. 

Giles  and  Powbrs  9c  WnrrTLB,  for  plaintiff  in  error,  cited 
the  ft>nowing  authoriti« 


Princess  Digui,  791,  793.  «%  ^  C9rf.  and  CkmUmgt,  180. 
3  Black.  Chm.  355.  2  Coke  on  Lit.  218.  Starkie  on  Ev.  Ar- 
houin  V9.  WiUoughhy,  1  Marshall,  477,  (4  E.  O.  L.  R.  346.) 
Lindsay  vs.  WeUs,  3  Bingh.  N.  C.  777,  (32  E.  C.  L.  R.  327.) 
Colesvs. Oreen,  1  Bingk.  426,  (8  E.  C.  L.  R.  36.)  Mary  vs.  The 
State,  5  Miss.  71.     Drake  vs.  Boyce,  Riley,  222.     Brownm,  Giles, 

1  Carr.  4*  P.  118,  (11  E.  C.  L.  R.  337.)  Rex  vs.  Bazdy,  19  E. 
<J.  JL.  A.  353.  Rem  vs.  HiildiU^  5  Car.  4*  Pay.  299,  (24  E*  C. 
L.  R.  930.)  Rsx  vs.  SOmpoon,  d  Car.  4*  Payne^  415,  (U  JL  Q 
L.  R.  197.) 

RooBRS,  for  defendant,  cited — 

Princess  Digest,  789  to  793.  1  Chit.  CrifH.  Law,  299,  3W, 
511,  512,  55^.     Stark.  Crim.  PI.  331,  332,  290,  291,  273  6>  275. 

2  Mass.  R  172, 173.  1  Whedef^s  Or.  Oases,  222.  2  JJ.  96  to 
101.  Graham  on  NeUf  Trials,  24  to  30.  5  JMn.  R.  83,  '4.  3 
Peters,  6.  14  tb.  327.  Bac&n's  Ahr.  Mimumet,  a.  2  Rmsdl  ok 
Crimes,  705.     1  Phil.  Ev.  167. 

By  the  Contt.*^WAmnEm,  J.  delivering  tlie  optaion. 

The  entrr  assigned  to  ^be  deenion  of  the  presidhig  J«dge  of 
the  Court  Mow  is,  the  rsfbsiA  to  cMMetkm  a  osniMhiHr  preieflMl 
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m  belialf  of  the  negro  Blave,  Judge,  wbo  had  been  tried  for  the 
oftnee  of  iiiorder»  before  the  Justices  of  Che  luforior  Court  of 
Houston  Coonty,  and  found  gaikj. 

There  are  sereral  grounds  stated  in  the  petition  for  certm-arif 
which  appear  to  be  sustained  by  the  bill  of  exceptions  signed  bj 
the  Justices  of  the  Infotior  Court. 

[1.]  The  first  ground  taken  in  the  certiorari  is»  that  the  Inforior 
Court  dtscherged  the  forst  panel  of  the  Jury  drawn  to  try  the 
slaveu 

It  ^ipears  that  a  Jury  was  rtgwiariy  drawn  and  nnmmomed  for 
the  trial  of  theslavey  for  the  offenee  of  murder.  The  8th  sectieii 
of  the  Act  of  1811,  required  the  Justices  of  the  Inforior  Court  to 
draw  a  Jury  for  the  trial  of  slaves,  at  their  regnlat  terms. 
PrincBf  790.  The  Act  of  1811  was  amended  by  the  Act  of  1816, 
vrbick  authorises  a  m^ority  of  the  Justices  of  the  Inforior  Court 
forthwith  to  draw  a  Jury,  after  being  notified  of  the  couunkmeuC 
of  a  slaye  diarged  with  a  capital  ofience,  of  not  more  than  thirty* 
six,  nor  less  than  twenty-six  Jurors.    PHmctf  792. 

According  to  that  part  of  the  6th  section  of  the  Act  of  1811, 
which  was  not  repealed  by  the  Act  of  1816,  twenty-four  of  the 
Jurors  so  drawn  and  summoned,  according  to  the  Act  of  1816, 
are  to  be  impannetted  for  the  trial  of  such  slave.  The  9th  section 
of  Um  Act  of  1811  declares,  that  the  owner  or  manager  of  the 
slsTe,  shall  have  the  right  of  diallenging  seven  of  said  number, 
(that  is,  of  the  twenty^four,)  and  the  aaid  Court  five  en  the  part  of 
the  State,  and  the  reimaiaimg  iwdve  gkaU  proceed  le  ike  hial  qf 
emek  eUtce,    Pruice,  791. 

The  construction  which  we  give  to  the  Act  of  1816  is,  that  it 
was  not  intended  to  alter  the  number,  twenty-four,  which  was  to 
constitute  the  panel  out  of  which  the  Jury  were  to  be  selected 
for  the  trial  of  the  slave,  as  provided  by  the  8th  section  of  the 
Act  of  1811.  The  Act  of  1816  requires  not  less  than  twenty^stx 
Jurors  to  be  drawn  and  sunnnoned*-«twenty-four  of  whom  will 
constitute  a  legal  panel  for  the  trial  of  the  slave. 

It  appears  a  Jury  had  been  rtguUuiy  drawn  «nd  emmm&med  for 
tiM  trial  of  the  slai^e  Judge,  and  were  discharged  by  the  Court 
without  any  cause,  so  for  as  the  record  discloses.  Withoutaome 
good  and  legal  causeshown,  the  slave  was  entitled,  under  the  law, 
to  hate  bee«  tried  by  a  Jury,  to  be  selected  out  of  the  twenty. 
ftrnkofuaMmi  out  of  the  twenty-n  so  regula^  drawn  mod 
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■ummocied  for  thai  purpose.  The  9th  section  declares,  that  after 
die  owner  or  manager  of  the  slave,  and  the  Court,  shall  haye  ex* 
erctsed  the  right  of  challenge  giren  to  them  respectiyely,  the  re- 
mainiag  twelve  of  the  Jnry  skall  proceed  to  the  trial  of  euch 
eUve. 

[2.]  The  second  ground  is,  that  only  twenty-three  of  the  tweo- 
ty-stx  Jurors  drawn,  were  duly  summoned  to  attend  the  Court ; 
that  one  ci  the  Jurors,  (Wimberly,)  was  summoned  hj  leaving 
the  suhpcena  at  his  rendence.  The  Juror,  however,  appeared, 
and  whatever  excuse  the  want  of  permmal  service  might  afford 
^e  Juror,  if  proceeded  against  for  non-attendance,  it  cannot 
avail  the  prisoner  as  an  ohjection  to  hb  competency. 

[3.]  The  third  ground  taken  in  the  certiorari  is,  that  when  the 
names  of  the  Jurors  were  called  over  by  the  Clerk,  he  called  the 
naaM  of  Jesse  MoClay  Evans,  when  Jesse  McKinnie  Evans  ap- 
peared and  answered,  and  said  there  was  a  mi^uke  in  his  name. 
The  middle  name  of  the  Juror  was  properly  oon-eeted,  and  he 
was  rightly  impannelled  as  a  Juror, 

The  fourth  ground  of  error  alleged  in  the  certiorari  is,  that 
after  the  evidence  was  closed  on  the  part  of  the  prosecution,  and 
the  cause  was  submitted  to  the  Jury  on  both  eidet^  thexounsel  for 
die  prisoner  dien  asked  the  Court  to  instruct  the  Jury,  that  they 
must  find  the  prisoner  not  guilty,  on  the  ground  that  the  proceed- 
ings  had  b^re  the  committing  Magistrates  had  not  been  given 
in  evidence  to  the  Jury,  nor  any  of  them,  which  instruction  the 
Court  reftised  to  give,  but,  on  motion  of  the  counsel  for  die  prb- 
•ecuti<Hi,  die  Court  allowed  the  warrant  and  all  the  odier  prelimi- 
nary  proceedings  set  f<Mth  in  the  indictment,  to  be  read  in  evi- 
dence to  the  Jury. 

[4.]  The  warrant  and  the  proceedings  had  before  the  commit- 
ting  Magistrates,  as  alleged  in  the  indictment,  ought  to  have  been 
given  in  evidence  on  the  trial  of  the  slave,  so  as  to  have  diown 
that  the  Jnatioes  of  the  Inferior  Court  he^juriedieiioi^  to  try  the 
skve  for  the  aU^^offmce.  See  the  Act  of  1811,  PrMOtf,  789, 
790 ;  also,  the  1st  secdon  of  the  Act  of  1821,  PrMSse,  799.  A 
slave  cannot,  under  the  laws  of  thn  State,  be  put  upon  his  trial 
for  a  capital  offence,  brfore  die  Jusdoes  of  the  Inferior  Court, 
undl  he  haa  been  first  brought  before  three  Magistrates,  and  after 
an  investigadon  had  before  them,  they  shall  determine  that  the 
crime  with  which  such  slave  is  charged,  is  one  for  which  he,  she 
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or  they  ought  to  luffer  death,  then  to  be  committed  by  the  MagiB- 
tntest  and  the  Justices  of  the  Inferior  Court  notified  thereof, 
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No,  30. — Jamss  Montgomert,  administrator,  de  bonis  non,  of 
REi7BieN  B.  Davies,  deceased,  plaintiff  in  error,  vs,  John 
Evans,  defendant  in  error. 

ti.1  A,  fts  the  agent  of  B,  depodts  a  sam  of  money  with  0,  with  reqneit  that 
he  will  keep  it  nntil  B  retnms  home,  (he  being  absent  firom  the  Stete,)  and 
dieii  pn^  it  tp  |iim— which  O  agrees  to  des  IfaU,  that  0  is  a  d^eaitory, 
and  not  liable  to  be  med  by  B  for  the  money,  until  after  a  request. 

[2.]  Where  a  request  is  a  condition  precedent  to  liability,  it  most  be  spe- 
cially averred  in  the  declaration,  with  time  and  place,  and  by  whom  and 
on  whom  made.  It  must  be  so  set  forth,  as  that  the  Court  may  judge 
Whether  it  h  made  according  to  the  contract. 

[3.]  In  an  action  by  B  against  0,  for  the  money  deposited  witii  G  by  A,  as 
the  agent  of  B :  Hdd,  that  A  is  note,  competent  witness  for  the  plaintiff,  to 
proTO  theliabiH^  of  O. 

£4.]  it  is  enor  in  the  Oonrt,  to  inatroct  the  Jury  in  rebtioa  to  a  maXXa^  of 
fiict,  about  which  there  is  no  eyidenoe. 

AsBumpsit,  &c  in  Crawford  Supmor  Court.  Tried  before 
Judge  FtoTB)  August  Tenn»  1849. 

Tfaifl  was  an  eetion  brought  by  Jobu  Evans  agaisat  Mootgeatt 
ery»  as  the  administrator  of  Reuben  R  Davies,  to  recover  one 
Imndt^  and  fifiy^-aeven  doikra,  deposited  by  EHjah  Svaos*  as  al* 
leged,  with  the  intestate  during  his  life»  for  the  use  of  Johfi 
£van& 

The  plaintiff  first  proved  by  John  B  vans,  Sr.  that  he  was  pres- 
ent  when  the  money  was  deposited  for  John  Evana,  who  was 
theii  k  Mississippi.  Pkintiff  then  ofibred  the  testimony  of  Elijah 
Evans,  taken  by  commission,  who  swore  that  he^  as  die  agent  of 
John  Evans,  deposited  the  money  with  Davies,  for  Evans^ 

Defendant's  counad  elijeoted  to  this  e^ence,  on  the  groond, 
diat  as  agent,  he  was  liable  for  the  money  to  John  Evans,  and 
'<  was  interested  in  shifting  the  burden  from  liimself,  and  {^aoing 
it  on  defendant." 

The  Court  overruled  the  objectionr-sand  this  is  the  first  deci- 
^on  complained  of. 

The  defendant  then  objected  to  the  following  interrogatory,  as 
being  leading  and  irrelevant : 

<<  Look  at  thp  annexed  acconnt,  and  say  if  it  was  made  out  by 
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you — and  if  yea,  how  came  you  to  make  out  your  account*  and 
prove  it  in  your  own  name  ?  Were  you,  or  not,  acting  as  the 
agent  of  John  Evans — and  were  you  not  told  that  the  account 
should  be  made  out  in  that  Way«^and  was  it  not  so  done  through 
mistake  ?" 
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CkiUy  on  CantracU,  231,  {amd  noie  1,)  733.  6  Qa.  Rep.  365, 
213,  276,  324.  1  KeUy,  392,  580.  4  McCardy  412.  Grakam  4m 
New  Trials,  284. 

By  the  Court, — Nisbbt,  J.  delivering  tbe  opinion. 

[1.]  The  counsel  for  tbe  defendant  moved  on  the  trid,  that  the 
plaintiff  be  non-suited,  becaoae  there  is  no  allegation  in  the  decla- 
ration, that  a  demand  had  been  made  on  the  defendant's  intestate 
or  his  representatives,  after  his  death,  of  the  money  sued  for. 
Whether  such  averment  was  necessary,  depends  upon  the  ques- 
tion, whether  the  defendant  is  liable  without  such  demand.  If 
be  is  not — ^if  the  demand  is  a  condition  precedent  tohisliabilitj^-i 
I  apprehend  it  will  be  conceded  that  the  averment  was  indispen- 
sable. To  determine  this  question,  we  must  look  to  the  character 
of  the  deposit  out  of  which  the  action  grew.  By  two  of  the  wit- 
nesses, it  is  proven  that  Elijah  Evans,  as  the  agent  of  John  Evans, 
delivered  to  R.  B.  Davies,  in  his  lifetime,  from  $150  to  $160,  for 
John  Evans.  The  testimony  most  favorable  to  the  plaintiC  is 
that  of  the  witness,  Montgomery ;  and  I  take  his  evidence  as  de- 
termining the  character  of  the  transaction.  He  swears  diat 
**  Elijah  Evans  deposited  with  Davies  between  $150  and  $160  ef 
money  belonging  to  John  Evans,  and  requested  him  to  pay  the 
aame  to  John  Evans,  upon  his,  John  Evans%  return  home,  which 
Davies  agreed  to  do.''  At  the  time  of  this  deposit,  John  Evans 
was  absent,  on  a  visit  to  the  State  of  Mississippi.  This  action  is 
brought  by  John  Evans,  against  the  administrator  of  E.  B.  Da- 
vies, who  died  shordy  after  the  deposit,  for  the  money.  The  de- 
livery of  this  money  by  John  Evans,  through  EKjdi  Evans,  his 
agent,  to  Davies,  was,  to  our  apprehension,  a  baihnent,  under  the 
class  depoeit,  A  deposit  is  defined  to  be  ''  a  bailment  of  goods, 
to  be  kept  by  the  bailee  without  reward,  and  delivered  according 
to  the  object  or  purpose  of  the  original  trust."  Story  on  BaUmm$tt 
§§  41,  42.  The  delivery,  in  this  case,  if  not  a  deposit,  must  be- 
long to  the  class  mandate;  at  least,  if  not  a  deposit,  I  do  not  see 
that  it  assimilates  at  all  to  any  bailment,  but  that  otmandaie.  If 
not  a  mandate,  it  must,  then,  be  a  deposit ;  but  it  is  not  a  man- 
date—therefore, it  is  a  deposit.  Without  die  aid,  however,  of  a 
syllogism,  I  think  it  is  demonstrable  that  this  is  a  deposit.  A 
mandate  ^  is  a  bailment  of  goods,  without  reward,  to  be  carried 
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from  place  to  place*  or  to  have  some  act  performed  about  them/' 
SUfry  0m  Baihmentt  §^.  The  difference  between  a  deposit  and  a 
mandate,  according  to  Sir  William  Jones,  is,  that  the  latter  lies  in 
feasance,  and  the  former  in  custody.  Jones  on  Baiim.  53.  That 
is  to  say,  the  depository  is  charged  with  keeping  the  goods  only, 
and  the  mandatory  with  difing  something  with  or  about  them. 
Mr.  Story,  holding  that  custody  involves  feasance,  and  feasance 
custody,  excepts  to  Sir  Wm.  Jones'  distinction,  and  says,  **  the 
true  distinction  between  them  is,  that  in  case  of  a  deposit,  the 
principal  olject  of  the  parties  is  the  custody  of  the  thing,  and  the 
service  and  labor  are  merely  accessorial.  In  the  case  of  a  man- 
date, the  service  and  labor  are  the  principal  objects  of  the  par- 
ties, and  the  thing  is  merely  accessorial."  Story  on  Bailm.  §140. 
The  American  jurist,  I  think,  has  the  advantage  of  the  British 
adiolar,  in  fulness.  The  object  of  a  mandate  is,  that  the  thing 
bailed  may  be  transported  from  point  to  point,  or  that  something 
be  done  about  it.  The  object  of  a  deposit  is,  that  the  thing  be 
kept,  simply.  Without  elaborating  those  distinctions,  it  is  already 
seen,  that  this  is  a  deposit.  This  money,  delivered  to  Davies, 
was  not  to  be  carried  anywhere,  nor  was  anything  to  be  done 
concerning  it.  By  the  evidence,  the  money  was  deposited  with 
Davies,  vrith  a  request  to  pay  it  to  John  Svans,  upon  his  return 
heme;  which  he  agreed  to  do.  It  was  a  contract  of  deposit. 
There  was  a  delivery,  an  undertaking  to  keep  it  until  Evans  re- 
turned  home,  and  then  to  pay  it  to  him.  It  would  be  a  very  un- 
reasonable construction  of  the  undertaking  to  pay  it  to  Evans 
when  he  returned  home,  that  it  involves  the  obligation  to  carry  it 
to  him — to  make  a  tender  of  it — in  order  to  protect  Davies  from 
liability  to  suit.  D«vies  had  no  interest  in  the  matter ;  the  cus- 
tody of  the  money  was  assumed  for  Evans'  benefit ;  and  at  the 
moment  Evans  did  arrive,  the  money  was  then  in  Davies'  hands^ 
as  his  depository.  Before  he  returned,  no  one  had  a  right  to  de- 
mand it.  When  he  returned,  Davies  held  to  him  the  relation  of 
depository.  Suppose  diere  had  been  nothing  said  about  paying 
the  money  to  Evans  when  he  returned,  but  the  d^osit  had  been 
simply  fer  Evans,  when  he  returns — the  obligations  of  Davies 
would  then  hove  been  just  what  they  now  are.  He  would  have 
been  boand  to  pay  it  to  him  upon  demand-^hat  is  just  his  oUi- 
gatioii  now.  Mr.  Davies,  then,  was  a  depository ;  that  is  his 
legal  charact^';  a  dqposit  is  the  legd  character  of  the  transa<tiott. 
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What,  then,  under  the  law,  are  his  obligations  f  They  are  two. 
First — it  was  his  duty  to  keep  the  money  with  reasonable  care. 
Nothing  need  be  said  about  this  obligation,  for  it  is  not  sought  to 
charge  him  for  want  of  care.  Second — ^it  was  his  duty,  on  re* 
qvesif  to  deliver  it,  according  to  the  trust.  His  obligation,  by  the 
terms  of  the  trust,  was  to  pay  it,  that  is,  deliver  it,  to  Evans,  upon 
his  return.  He  was  bound  to  deliver  it  on  request*  and  upon 
refusal  so  to  do,  and  not  until  then,  has  he  violated  his  contract ; 
and  not  until  then  was  he  liable  to  be  sued  for  it  Such  is  the 
kiw  which  governs  this  species  of  bailment.  If  the  request  was 
preliminary— a  condition  precedent  to  liability— it  was  indispen- 
sable to  aver  it,  and  also  indispensable  to  prove  it.  The  excep- 
tion to  the  declaration  was  well  taken,  and  the  plaintiff  ought  to 
have  been  non-suited. 

As  to  the  necessity  of  request,  see  Story  on  Bailtn.  §§61,  107. 
Brown  vs.  Cook,  9  Johns.  J?.  361.  Hofmer  t?*.  Clarke^  2  Cheen^ 
ItaJ^t  R.  308.  1  Dane's  Ahr.  ch.  17,  art.  1,2.  2  Stack.  Com. 
452.  Pothier*s  Traite,  de  Depot,  n.  22.  As  to  the  necessity  of 
averring  and  proving  a  request,  see  Com.  Dig.  Pleader^  e.  69.  1 
Saunders  R.  33,  n.  2.  5  B.  Sf  Aid.  712,  1  D.  ^iJ.361,  8.0. 
1  Tamnt.  672. 

[2.]  The  presiding  Judge  instructed  the  Jury,  that  it  wed  ne- 
eessary  to  prove  the  request  in  this  case.  He  must,  therefore, 
have  believed  that  it  was  sufficiently  averred.  In  looking  into 
the  declaration,  I  find  no  averment  but  the  usual  formal  aver^ 
ment— ''  although  often  requested."  Where  request  is  a  condi- 
tion, as  in  this  case,  precedent  to  liability,  that  is  not  sufficient. 
The  request  must  be  so  det  forth,  as  that  the  Court  may  judge 
whether  it  is  sufficient,  according  to  the  contract.  Hardw.  38. 
Skin.  39.  Sasmd.  on  Plead,  and  Bv.  1  vol.  131«  1  Ckitty 
Plead.  244,  '5.  1  Greenl.  Ev.  §51.  It  muiit  be  stated,  with  time 
and  place,  and  by  and  upon  whom  m«de.  3  Bulit.  298.  WaUU 
«i.  Soott,  2  Stra.  88.  Back  vs.  Own,  6  T.  R*  409.  Com.  Dig. 
D.  Plead,  e.  69. 

[3.]  Elijah  Evans  was  called  to  prove  the  deposit  of  the  money 
with  Davies,  and  the  terms  and  circumstances  of  the  deposit. 
His  testimony  was  excepted  to,  upon  the  ground  of  interest,  asid 
the  exception  overruled ;  and  that  is  assigned  for  error.  The 
witness  was  called  to  establish  the  liabiHty  of  the  defendant^-to 
prove  the  payment,  by  him,  of  a  sum  of  money  belonging  to  llie 
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plaintiflf*  to  the  defendant's  intestate.  In  the  absence  of  all  such 
proof*  the  agent  (the  witness)  would  be  himself  liable  to  the 
plaiatifi^  his  principal,  for  the  money  of  his  principal.  He  is 
called  to  fix  a  liability  upon  another,  which,  if  established,  would 
discharge  himself.  He  is,  thereA>re,  interested.  If  there  is  a  re- 
covery for  the  plaintlflf,  I  see  no  reason  why  that  recovery  could 
not  be  pleaded  in  bar  of  an  action  against  him,  for  the  same  mo* 
ney.  This  point  is  fully  seUled  in  Nisbet  vs.  Lawson,  1  Kelly  IL 
282. 

[4.]  The  presiding  Judge,  as  before  stated,  instructed  the  Jury 
that  a  request  was  necessary  to  be  proven,  and  that  they  might 
look  into  the  testimony  to  ascertain  if  it  was  proven,  and  if  they 
were  satisfied  that  a  demand  was  proven  to  have  been  made  by 
Elijah  Evans  upon  Wm.  L.  Johnson,  the  former  administrator 
upon  Davies'  estate,  then  they  would  find  for  the  plaintifi^ — and 
if  not,  they  would  find  for  the  defendant. 

Exception  is  taken  to  this  charge,  as  being  made  in  relation  to 
a  demand,  about  which  there  was  no  testimony.  I  have  looked 
carefully  into  the  evidence,  and  find  no  testimony  whatever  in  re- 
lation to  a  demand  by  the  plaintifil  This  being  trae,  it  was  error 
to  instruct  the  Jury  to  look  into  the  evidence,  and  if  they  found 
the  demand  proven,  to  find  fi>r  the  plaintiff,  and  if  not,  for  the  de- 
fendant. It  has  been,  over  and  over  again,  decided  by  this 
Court,  that  it  is  error  to  instruct  the  Jury  in  reference  to  a 
matter  of  fact,  about  which  there  is  no  evidence.  The  language 
pf  the  Judge  b,  that  if  they  believed  that  a  demand  was  made  by 
Elijah  Evans,  they  should  find  fi>r  the  plaintiff.  This  was  wrong, 
in  any  view  of  it.  If  he  intended  to  be  understood  to  instruct 
theiD,  that  if  a  demand  was  made  by  Elijah  Evans,  as  the  agent 
of  John  Evans,  they  should  find  for  the  plaintiff,  he  ought  Co 
haye  so  expressed  himself;  but  he  does  not.  From  what  he 
does  say,  the  Jury  could  have  believed  nothing  else,  but  that  he 
meant,  that  a  demand  by  Elijidi  Evans,  in  his  own  right,  would 
be  sufficient  to  audKnise  the  plaintiff  to  recover.  If  he  is  to  be 
understood  as  assuniug  that  the  ageocy  of  E^pnh  Evans,  in 
making  a  demand,  wus  proven,  the  charge  is  equally  ernmeone; 
Ibe^anse  thereis  not  a  particle  of  evideace  to  prove  that  agency^ 
The  agency  <^  E^ah  Evans,  in  making  the  depatU^  is  proven ; 
but  so  fiir  from  his  agency  in  making  a  demand  b^ng  proiwn,  ov 
there  beieg  any  teettmooy  to  prove  it,  die  reverse  is  true.    The 
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demand  which  was  made,  and  the  only  demand  about  which 
there  b  any  evidence,  was  made  by  EKjafa  Evans,  in  his  own 
right.  He  presented  to  Davies'  administrator  the  account,  made 
out  in  his  own  name — swore  to  it — and  suit  was  actually  brought 
upon  it,  in  his  name.  All  the  evidence,  in  addition,  as  to  demand, 
was  irregularly  admitted,  because  there  was  no  demand  averred. 
Upon  these  grounds,  let  the  judgment  oi  the  Court  below  be 
reversed. 


No.  31. — Joseph  Attawat,  guardian,  &c.  plaintiff  in  error,  vs. 
Nicholas  Btss,  defendant  in  Ji.  fa.  and  B.  H.  Contess  and 
J.  C.  Pbskins,  claimants  and  defendants  in  error. 

[1.]  The  pririlege  allowed  to  daimanta,  by  the  Act  of  1821,  of  eofrieiomdjf 
withdrawing  cbinu  oMee,  most  be  exerciaed  beibre  a  verdict  faai  been  ren- 
dered for  damagea  against  them,  in  fiivor  ofplaiatiffa  in  execution— it  can- 
not be  done  afterwardi,  lo  at  to  take  the  cam  omi  of  Comri,  notwithitanding 
an  appeal  haa  been  entered. 

[2.]  The  qaettion  diicaued,  Whether,  under  our  Statute,  where  the  defend- 
ant, npon  a  plea  of  tet^iff,  reoovera  a  balance  against  the  plaintiff,  the 
plaintiff  has  a  right,  on  ^  appeal,  to  dismiss  his  action  to  as  to  defeat  the 
Judgment? 

Claim  on  i4»peal,  from  Coweta.    Decinon  by  Judge  Hill,  at 
September  Term,  1849. 

In  this  case  there  had  been  a  daim  of  the  land  levied  on,  and  a 
damage  bond  given.  On  a  Jury  trial,  September,  1848,  they 
Ibund  the  property  subject,  and,  also,  60  per  cent  damages  for 
elaiming  for  delay.  Claimant  appealed,  and  after  the  parties  an- 
nounced ready  for  trial*  at  September  Term,  1849,  the  claimant 
moved  to  withdraw  his  claim — ^not  having  withdrawn  it  before 
vrhieh  was  allowed  by  the  Court — the  plaintiff  objecting.  Plain- 
tiff then  moved  a  judgment  that  die  land  be  sold,  and  that  the 
Clerk  issue  execution  on  Ae  verdict  for  damages,  which  had 
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been  rendered  at  September  Term,  1848.  This  was  refused  as 
to  the  issuing  a  Ji*  fa.  for  the  damages,  but  allowed  the  order 
that  the  levy  proceed  as  to  the  land. 

To  which  several  rulings  exception  is  taken,  and  the  case 
brought  up. 

BuKCH,  for  plaindfT  in  error,  cited — 

Prince'9  Digett,  426,  448. 

Stokes,  for  defendant  in  error,  cited — 

Cfampbell  vs.  Howard,  5  Mass.  R.  376.  PennhaUow  vs.  Doane, 
3  Dallas,  87, 119.  Keen  vs.  Turner,  13  Mass.  266.  YeaUm  vs. 
United  States,  5  Craneh,  281.  The  Venus,  1  Wheat.  113.  Car- 
ter  and  wife  vs.  Buchanan,  2  Kelly,  ^217.  Payne  vs.  Catcden,  17 
Pick.  142.     20  Pick.  510. 

By  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

[1.]  The  preamble  to  the  Act  of  1821,  {Prince,  448,)  recites, 
that'' Whereas,  various  constructions  bave  been  given  in  the  dif- 
ferent Courts  of  this  State,  as  it  regards  claims  of  property,  which 
tend  to  the  manifest  injury  of  the  community,  and  frequently  pro- 
duced, not  mdy  injustice  to  the  plaintiffs  in  execution,  hut  which 
tended  evidently  to  oppress  and  harrass  them  hy  delays  of  justice — 

"  Sec.  1.  Be  it  therefore  enacted.  That  when  any  Sheriff  or  Cor- 
oner shall  levy  an  execution  on  property,  claimed  by  any  person 
not  a  party  thereto,  such  person  shall  make  oath  to  the  same,  and 
it  shall  be  the  duty  of  the  officer  to  postpone  the  sale  until  the  next 
term  of  the  Court  from  whence  said  execution  issued :  Provided, 
said  execution  is  levied  on  personal  property;  but  should  it  be  levi- 
ed on  real  estate,  and  claimed,  then  the  report  is  to  be  made  to  the 
next  term  of  the  Superior  Court  of  the  County  in  which  the  land 
lies ;  and  the  Court  to  which  the  claim  is  reported,  shall  cause  the 
right  of  property  to  be  derided  on  by  a  Jury  at  rhe^r*^  term,  un- 
less special  cause  be  shown  to  continue  the  case  for  one  term,  and 
no  longer  :  Provided,  also,  the  person  claiming  said  property,  his 
agent  or  attorney,  shall  give  bond  to  the  levying  officer,  with  good 
and  sufficient  security,  in  a  sum  equal  to  double  the  amount  of  the 
VOL.  vuf.   24 
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propertj  leviod  on,  at  a  reasonable  valuation,  to  be  judged  of  by 
the  levying  officer,  conditioned  to  pay  the  plaintiff  all  damage^t 
which  the  Jury,  on  the  trial  of  the  right  of  property,  may  asaesa 
against  hira,  in  case  it  should  appear  that  said  claim  was  made  for 
the  purposes  of  delay ;  and  every  Juror  on  the  trial  of  aucb 
claim,  shall  be  sworn,  in  addition  to  the  oath  usually  administered, 
to  give  such  damages,  not  less  than  ten  per  cent,  as  may  seem 
reasanabU  and  just  to  the  plainHf  against  the  claimant,  in  case  it 
shall  be  suflficiently  shown  that  said  claim  was  made  for  dday 
only ;  and  it  shall  be  lawful  for  such  Jury  to  give  verdict  in 
manner  aforesaid,  by  virtue  whereof  judgment  may  be  entered 
up  against  such  claimant  and  his  security  or  securities,  for  the 
damages  so  assessed  by  the  Jury,  and  the  cost  of  the  trial  of  the 
right  of  property :  and  prcvidedf  also,  that  the  burden  of  proof 
shall  lie  upon  the  plaintiff  in  execution,  in  cases  where  the  pro- 
perty levied  on  is,  at  the  time  of  such  levy,  not  in  possession  of 
the  defendant  in  execution." 

Sec.  2.  "  Whenever  such  claim  of  property  may  be  made  in 
terms  of  this  Ac^  the  person  claiming  property  levied  on  and  re- 
turned to  the  proper  Court,  by  the  levying  officer,  shall  not  be 
permitted  to  withdraw  ov  discontinue  his  said  claim,  more  than 
once,  without  consent  and  approbation  of  the  plaintiff  in  execu^ 
tion,  or  some  person  duly  authorized  to  represent  such  plaintiff; 
but  said  Court  shall  proceed  to  the  trial  of  said  claim  of  property,^ 
in  m^ner  aforesaid,  and  it  shall  be  the  duty  of  the  Jury  to  award 
damages  accordingly:  that  either  party  who  noay  be  dissat- 
isjBed  with  the  verdict  of  said  Jury,  may  enter  his,  her  or  their 
iy[>peal  to  a  Special  Jury  in  the  Superior  Court,  in  the  County 
where  said  trial  may  have  been  had ;  which  appeal  shall  he  sub- 
ject to  the  same  rules  and  regulations  whidi  govern  in  appeals  mi 
ordinary  casfs*^ 

The  question  for  our  consideration  is,  whether  a  claimant 
i^gainst  whom,  not  only  a  verdict  and  judgment  of  condemnation» 
finding  the  property  subject,  has  been  rendered,  but,  also,  dama- 
ges haye  been  assessed  by  the  Jury  for  the  injury  done  the  plain- 
tiff by  the  delay,  can,  under  the  provisions  of  the  foregoing  Act» 
so  withdraw  his  claini,  capriciqush/  and  without  the  consent  of  the 
opposite  party,  as  to  take  the  case  out  of  Court,  and  thus  defeat 
the  rights  of  the  plaintiff  in  the  recovery  ? 

Upon  the  mo^t  mature  reflection^  and  careful  examination  of 
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the  Statute,  we  are  constrained  to  put  npon  it  a  diflferent  consttuc^ 
lion  from  that  which  has  usually  obtained  in  the  Circuit  Courts 
of  the  State. 

By  reference  to  the  preamble,  we  are  enabled  to  ascertain,  dis^ 
tinctly«  the  object  of  the  Legislature  in  the  enactment  of  thitf 
I^w.  A  practice  had  prevailed,  as  it  regarded  the  claims  of 
property,  under  the  33d  section  of  the  Judiciary  Act  of  179^, 
*  which  tended  to  the  manifest  injury  of  the  community,  and  fre^ 
qnently  produced,  not  only  hij«istice  to  the  plaintiffs  in  execution^ 
but  which  tended  evidently  to  oppress  and  harrass  them  by  delays 
^  justictP 

This,  then,  was  the  mischief  which  the  Assembly  designed  Ui 
provide  against ;  for  they  say,  "*be  it  therefore  enacted,"  &c.  This 
Act,  consequently,  should  be  Hbersdly  construed  for  the  benefit  of 
judgment  creditors.  If  we  can  so  interpret  it  as  to  secure  to 
claimants  the  privilege  guaranteed  to  ihem^  and  at  the  same  timtf 
maintain  all  the  just  rights  of  plaintiffi  in  executioHy  it  is  onr  dut/ 
to  do  so. 

By  attending  strictly  to  the  phraseology  in  the  first  part  of  ther 
second  section,  it  will  obviously  occur,  I  think,  that  the  ceremony 
of  withdrawing  the  claim  is  to  precede  the  trial.  After  declaring 
that  the  claimant  shall  not  withdraw  or  discontinue  his  claim, 
more  than  once,  without  the  consent  and  approbation  of  the 
plaintiff  in  execution,  it  immediately  adds :  "  but  said  Court  thaU 
froeecd  to  the  trial*'  viz :  as  a  thing  subsequent  in  point  of  time. 
It  then  goes  on  to  authorize  an  appeal,  subjecting  it  to  the  same 
rules  and  regulations  as  govern  in  appeals  in  ordinary  cases.  Wo 
hear  nothing  farther,  after  the  trial,  of  the  daimctnt's  right  to 
witfadntw-^bat  had  been  previously  adjusted.  Well,  one  of  dier 
regulations  which  govern  in  appeals,  in  ordinary  cases,  is,  "  that 
no  person  shall  be  allowed  to  withdraw  an  appeal  after  it  shall  be 
Altered,  but  by  the  consent  of  the  opposite  party."  Prince^  426. 
It  would  seem,  therefore,  that  so  far  ftt)m  extending  to  claimants 
the  right  to  withdraw  the  claim,  on  appeal,  so  as  to  defeat  the 
judgment  which  had  been  rendered  against  them  in  favor  of  the 
plaintiff,  that  the  Legislature  had  it  in  their  mind  to  guard  ex- 
pressly against  such  a  result. 

So  much  for  the  mere  verbal  criticism"  upon  the  language  cf 
this  law. 

It  may  be  argued,  however,  that  notwithstui^g^  liic  burAeti 
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of  proof  lies  on  the  plaintiff  in  execution,  and  that  he  is  entitled 
to  open  and  conclude  the  argument,  that  still  the  claimant  sus- 
tains the  relation  of  plaitUiff'  in  the  cause ;  that  he  holds  the  of- 
JimuUive;  that  he  makes  the  issue,  hy  coming  in  between  the 
creditor  and  debtor,  and  swearing  that  the  property  levied  on  is 
his;  that  the  proceeding,  by  claim,  was  given  in  the  place  of  the 
remedy,  by  action,  for  damages  against  the  officer  selling  the  pro- 
perty of  a  third  person.  All  this  may  be  conceded.  It  may  be 
yielded  that  our  Claim  Laws  are  cumulative  only  in  their  charac- 
ter ;  that  they  do  not  repeal  the  Common  Law,  in  terms  or  by 
implication ;  that  the  owners  of  property,  instead  of  interposing 
their  claim,  may  still  bring  trespass,  or  trover,  or  ejectment,  to 
try  the  rights  of  property ;  and  that,  in  that  event,  they  would, 
of  course,  occupy  the  status  of  plaintiffs  in  these  several  actions. 
It  by  no  means  follows,  however,  that  where  the  owner  elects  to 
try  the  right  of  property,  under  our  Claim  Law,  that  the  same  le- 
gal attributes  will  appertain  to  his  character. 

But  admit,  as  a  general  rule,  that  this  position  is  true ;  that 
upon  the  trial  of  the  claim,  as  in  ordinary  suits  at  Law,  the  status 
€£  the  claimant  is  the  same ;  and  that  after  an  appeal  is  entered, 
he  is  entitled  to  the  same  privileges  of  plaintiffs  in  such  suits,  (and 
surely  he  can  ask  no  more,)  does  it  follow,  necessarily,  that  by 
MohmtarUy  going  out  of  Court,  he  can  relieve  himself  of  the  ver- 
dict which  has  been  assessed  by  the  Jury  against  him,  as  a  com- 
pensation to  the  plaintiff  for  the  injury  he  has  sustained  1  Has 
any  plaintiff,  in  ordinary  suits,  such  a  privilege  %    We  think  not* 

There  is  no  doubt  but  that  at  Common  Law,  and  usually  uk 
this  State,  the  plaintiff  may  dismiss  his  suit  whenever  he  choses. 
He  is  the  only  party  seeking  a  remedy — he  alone  asks  the  aid  and 
action  of  the  Court.  The  defendant  stands  in  the  attitude  of  re- 
sbtance.  He  opposes  the  suit  of  his  adversary,  and  endeavors  to 
defeat  it.  If  the  plaintiff  sees  fit  to  retire  from  the  case  and  the 
Court,  it  is  all  the  defendant  can  ask.  He  accomplishes  pretty 
much  all  that  he  could  attain  at  the  end  of  the  trial,  and  is  rdiev- 
ed  from  the  hazard  and  risk  of  the  result. 

[2.]  But  suppose,  under  our  Law  of  Set-Off,  a  verdict  and 
judgment  are  rendered  for  the  defendant,  for  a  balance  against 
the  plodntiff,  can  it  be  contended,  for  a  moment,  that  the  original 
plaintiff,  by  entering  an  appeal,  could  dismiss  his  suit  and  diua 
defeat  the  recovery? 
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The  Judges  in  ConventioD,  I  have  been  informed,  held  other- 
wise ;  and  the  Sapreme  Court  of  Teunessee,  in  Riley  4*  WJiiU 
vs.  Carter,  (3  Humphreys'  Rep,  230,)  ruled,  under  such  circum- 
stances, that  the  plaintiff  had  no  right  to  dismiss  his  action  with- 
out consent  of  the  defendant ;  that  the  plea  of  set-off  was  in  the 
nature  of  a  cross-action,  and  that  if  the  matter  of  set-off  be  larger 
than  the  plaintiff's  demand,  the  defendant  then  stands  in  the  atti- 
tude of  the  plaintiff,  and  has  all  the  rights  of  the  plaintiff;  that 
however  they  may  be  named  in  the  proceeding,  the  real  sUifns  of 
the  parties  is  dianged ;  that  the  original  defendant  has  become 
plaintiff,  and  the  plaintiff  defendant,  to  all  intents  and  purposes ; 
and  that,  thenceforth,  the  defendant,  in  ordinary  cases,  might  just 
as  well,  and  with  as  much  reason,  dismiss  plaintiff's  suit  against 
him,  as  a  plaintiff  can  do  so  in  a  case  where  the  defendant  has 
pleaded,  successfidly,  a  set-off  larger  than  his  demand.  The  party 
to  whom  the  balance  is  due,  has  as  much  right  to  the  decision  of 
the  issue  in  his  favor,  in  the  latter  as  in  the  former  case ;  that  at 
Common  Law,  the  plea  of  set-off,  although-  a  cross-action,  is 
purely  defensive — all  it  aims  at  is  to  defeat  the  suit ;  that  under 
the  Statute  authorizing  a  recovery  for  the  balance  which  lAay  be 
f:>und  due,  it  is  still  a  cross-action,  but  vnth  a  view  to  a  judgment 
against  the  other  party ;  and  that  the  plaintiff  cannot,  by  dismis- 
sing his  suit,  escape  from  the  issue  which  ho  has  voluntarDy 
made. 

Placing  claimants,  then,  in  the  same  attitude  of  plaintiffs,  in  or- 
dinary suits,  to  my  mind  the  reasoning  is  conclusive,  that  when 
saddled  with  a  judgment  for  damages,  they  cannot,  of  their  own 
accord,  throw  it  off  by  going  out  of  Court.  It  is  contrary  to  all 
the  analogies  of  the  law.  Our  conclusion,  therefore,  is,  that  the 
Legislature  never  intended  to  sanction  such  a  practice. 

Is  it  to  be  presumed,  that  they  designed  to  permit  a  claimant 
to  join  issue  with  the  plaintiff  in  execution,  upon  the  trial  of  the 
right  g(  property — ^take  the  chances  of  a  verdict — and  if  found 
against  him,  resort  to  this  mode  of  escape  t  Is  it  not  to  make  a 
mockery  of  the  Courts  thus  to  consume  the  time  of  the  counti^f 
It  will  be  noticed,  too,  that  the  bond  given  by  the  claimant  is  pe- 
culiar. It  does  not  indemnify  the  puty  against  all  damages 
which  he  may  sustain  on  account  of  the  claim  being  interposed, 
but  such  only  as  the  Jury  may  assess,  in  case  it  should  appear  that 
the  claim  was  made  for  delay  only  ;  so  that,  if  the  plaintiff  is  de- 
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prived  of  the  oompeBStttion  awarded  to  him,  hy  the  Junff  he  is 
altogether  remediless.  The  words  of  the  Sti^te  would  have  to 
be  exceedingly  clear  and  explicit  to  jastifj  a  constructidn  that 
would  work  such  an  evil. 

Recollecting  the  familiar  rule,  tliat  every  Statute  ought  to  be 
construed  for  the  preventing  of  delay,  as  much  as  possible,  (2 
Jii^.611,  614.  6  Bac  Ahr.  tit.  StatutejlH.  t,)  we  hold,  that  the 
privilege  allowed  to  claimants,  by  the  Act  of  1821,  of  caprickmdy 
withdrawing  their  claim  <mee,  must  be  exercised  before  a  judg- 
ment has  been  rendered,  assessing  damages  in  favor  of  the  plain- 
tiflT  in  execution,  as  a  compensation  for  the  injury  he  has  sufiei'od ; 
that  at  any  stage  of  the  proceeding  the  claimant,  like  any  other 
party,  may  cease  to  litigate  his  rights,  by  discontinuing  his  daim ; 
hut  that  this  dou  not  withdraw  the  cote  from  the  Court;  that  if  an 
appeal  has  been  entered,  it  may,  like  any  other  suit,  be'  dismissed' 
by  the  consent  of  parties;  otherwise,  if  the  claimant  decHne  pro- 
secuting his  claim,  the  plaintiff  in  execution  will  proceed,  ex  parf^, 
with  his  case,  on  the  appeal  trial — it  being  discretionary  with  the 
Special  Jury,  as  in  all  other  cases,  to  ratify  the  first  verdict,  er 
iaerease  or  reduce  it,  as  to  them  shall  seem  just,  upon  all  the  fitets 
amd  circumstances  which  shall  be  submitted  in  evidence. 

The  judgment,  consequently,  must  be  reversed,  and  the  cause 
remanded,  to  take  the  direction  herein. indicated. 
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No.  38.— AucwsTifrB  C*  Rogvbs,  plaintiff  in  error,  vs.  Joan  S. 
PauaW,  defei^nt. 


[1.]  Mrhere  P  eiA&nd  into  a  special  written  oontnet  with  R  as  an  ore 
for  the  year  1847,  and  was  to  receive  a  stipulated  portion  of  the  crop,  at  the 
end  of  the  year,  for  his  services,  and  in  the  month  of  Angnst  of  that  year,  R 
dismissed  f  from  his  employment,  without  sn£Scient  cai)se  or  prorocadon, 
whereupon  P,  in  the  month  of  November,  of  the  same  year,  instituted  his 
action  against  R,  to  recover  damages  for  a  breach  of  the  contract ;  Held, 
tlMHHie'  aolini.fcr4ai»a0e»forabreachof  thQcomnotyontheparteCthe 
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defendant,  was  not  prematurely  brought ;  and  that  in  regard  to  thii  particu- 
lar claas  of  ipecial  contracts,  when  the  overseer  cnr  agent  is  wrongfully  dis- 
missed from  the  service  of  his  employer,  he  has  his  election  of  three  reme- 
dies :  1st  He  may  bring  an  action,  immediaiely,  for  any  special  injury  which 
be  may  have  sustained  in  consequence  of  the  breach  of  the  contract  by  the 
defendant ;  2d.  He  may  wait  until  the  termination  of  the  period  for  which 
he  was  employed,  and  then  sue  upon  the  contract  and  recover  his  whole 
wages ;  3d.  He  may  treat  the  contract  as  rescinded,  and  may  immediately 
$ueona  quantum  meruU,  for  the  work  and  labor  he  actually  performed. 

Case,  in  Crawford  Superior  Court.  Tried  before  Judge 
Floyd,  August  Term,  1849. 

Tbis  was  a  special  action,  on  tbe  case  brought  by  John  S.  Par* 
bam  against  Augustine  C.  Rogers,  for  tbe  breach  of  a  contract,  in 
writing,  by  which  Parham  was  bound  to  act  as  overseer  for  Ro- 
gers, for  the  year  1847,  in  consideration  of  which  be  was  to  re- 
ceive a  certain  portion  of  the  com,  cotton,  fodder  and  wheat 
made  on  the  farm.  The  breach  alleged  (in  three  counts,  vari- 
ed,) was  that  Rogers,  about  the  12th  August,  1847,  peremptorily 
and  without  cause,  dismissed  Parham  from  his  employment,  to 
his  damage  $500.  Several  pleas  were  filed,  unnecessary  to  be 
referred  to  particularly. 

On  the  trial,  before  the  cause  was  submitted  to  the  Jury, 
Rogers,  by  his  counsel,  moved  a  non-suit,  on  the  ground  that  the 
action  was  commenced  before  the  cause  of  action  accrued — the 
agreement  being  for  the  year  1847,  and  the  suit  being  commenc- 
ed on  29th  November,  1847.  The  Court  overruled  the  motion, 
and  defendant  excepted. 

The  evidence  showed,  that  a  difficulty  had  arisen  between  the 
parties ;  Parham  abused  him,  when  Rogers  insisted  on  Parham's 
qHittinghis  business;  that  Parham  at  first  refused  to  do  so ;  that 
subsequently  he  left,  and  they  agreed  to  refer  the  matter  to  arbi-r 
trators.  James  Stephens^  a  witness  for  plaintiff,  swore  that  both 
parties  told  him^  they  had  agreed  to  quit  and  leave  it  to  men;  and 
£.  L.  Harris  swore,  that  defendant  told  him  that  plaintiff  propos- 
ed to  qmt  and  leave  it  to  men.  It  was  also  proven,  that  defend- 
ant^ Rogers,  while  he  wished  it  settled,  refused  to  let  Parham 
return  to  work  and  gather  the  crop,  when  the  latter  proposed  it, 
saying,  «  We  agreed  to  quit  and  arbitrate,  and  you  can't  go  to 
work."     The  arbitration  (iailed,  because  one  arbitrator  refbsed  to 
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act,  unless  Rogers  would  be  stoom  to  abide  the  award.  The  lat- 
ter pledged  his  word  and  honor,  but  had  religious  scruples  as  to 
Mwearing.  One  witness  says,  Rogers  gave  as  a  reason  for  his  said 
last  refusal,  that  Parhaai  had  proposed,  that  **  as  they  could  not 
agree,  to  leave  it  to  men."  Another  witness  adds,  that  Rogers 
farther  said,  he  was  willing  to  go  into  the  arbitration  and  abide 
the  award,  without  either  party  being  sworn. 

Plaintiff  having  closed,  defendant  moved  a  non-suit,  on  the 
ground  that  plaintiff's  own  witnesses  showed  that  he  lefl  volunta- 
rily, and  that  the  contract  was  mutually  rescinded;  and  there  was 
no  count  in  plaintiff's  declaration,  except  for  a  breach  of  the 
contract,  and  none  under  which  the  contract  could  be  apportion- 
ed.    The  Court  overruled  the  motion,  and  defendant  excepted. 

The  Court  charged  the  Jury,  that  if  they  believed  from  the 
testimony,  the  parties  mutually  agreed  to  rescind  the  contract  be- 
fore the  end  of  the  year,  the  plaintiff  in  this  form  of  action  was 
not  entitled  to  recover ;  but  if  defendant  dismissed  plainti£^  with- 
out sufficient  cause  or  provocation,  the  plaintiff  was  entitled  to 
recover  the  damages  actually  sustained.  To  this  charge  defend- 
ant excepted.     The  Jury  found  a  verdict  for  the  plaintiff 

A  motion  was  made  for  a  new  trial,  on  the  ground  that  the  ver- 
dict was  contrary  to  law  and  evidence ;  which  motion  the  Court 
overruled,  on  the  ground  that  there  was  some  evidence  to  support 
the  verdict,  and  there  were  two  concurring  verdicts  of  Special 
Juries. 

To  this  decision  defendant  excepted,  and  these  several  decisions 
are  alleged  as  error. 

HuNTSR  and  Hammond,  for  plaintiff  in  error,  cited— 

Chkty's  PI  289  and  naU,  872.  Dudlty't  R.  91.  12  Jokn.  166. 
19  lb.  337.  4  McCord,  246,  '9.  2  HOI,  ill.  2  Smith's  Lead. 
Cos.  24.  5  Bos.  if  Put.  61.  7  Ga.  Rep.  283.  4  lb.  193.  Gra- 
ham  on  New  Trials,  278.     34  E.  C.  L.  R.  154. 

G^  J.  Gebbn  and  S.  Hall,  for  defendant  in  error,  cited— 

7  HilTs  (N.  Y.)  Rep.  15.  14  Vert.  R.  311.  1  HiU,  {N.  Y.) 
487.  11  TF;^^.  237.  Chittj/ on  Bills,  210,  311.  Butter's  N. 
P.  269.  3  East,i^l.  3  J.  R.  202.  4  lb.  144.  5  lb.  375.  3 
Mass.  551.    8  lb.  461.     2  Smith's  Lead.  Cos.  22.    2  C.l^P.  37. 
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13  E.  a  Xr.  R.  177.     Graham  <m  New  TriaU,  541,  et  ieq.    6 
Mees.  4-  Welhs.  279. 

By  the  Court, — ^Warner,  J.  deliyering  the  opinion. 

[1.]  There  are  but  two  questions  presented  by  the  record  in 
this  case,  for  our  judgment.  1st.  Did  the  Court  err  in  refusing 
to  non-sait  the  plaintiff?  It  appears  that  the  phiintiff  and  defend- 
ant entered  into  a  written,  special  contract,  by  which  the  for- 
mer was  to  act  as  the  overseer  of  the  latter,  for  the  year  1847, 
and  to  receive  a  stipulated  portion  of  the  crop  for  his  services. 
The  plaintiff  alleges  that  the  defendant,  in  the  month  of  August, 
dismissed  him  from  his  employment,  and  this  suit  was  instituted 
ia  November,  1847,  to  recover  damages  from  the  defendant,  for  a 
breach  of  his  special  contract.  The  defendant  insisted,  that  the 
plaintiff  should  be  non-suited,  because  the  action  wbb  prematurely 
brought ;  that  the  action  could  not  be  maintained  against  the  de- 
fendant for  a  breach  of  the  contract,  until  the  expiration  of  the 
year  1847.  We  are  of  the  opinion  the  Court  below  properly  over- 
ruled the  motion  for  non-suit  In  regard  to  this  particular  dais 
of  special  contracts,  we  adopt  the  rule  stated  by  Smith,  m  his 
note  to  the  case  of  Cutter  vs.  Ponell.  When  the  overseer  or  agent 
is  vmmgfuUy  dismissed  from  the  service  of  bis  employer,  he  has 
his  election  of  three  remedies. 

1st.  He  may  bring  an  action,  immediately,  for  any  special  injury 
which  he  may  have  sustained,  in  consequence  of  a  breach  of  the 
contract. 

2d.  He  may  wait  until  the  termination  of  the  period  for  which 
he  was  employed,  and  then  sue  upon  the  contract  and  recover 
his  whole  wages. 

3d.  He  may  treat  the  contract  as  rescinded,  and  may  immedi- 
ately suCf  on  a  quantum  meruit,  for  the  work  and  labor  he  actually 
performed.    2  Smith's  Leading  Cases,  27. 

Here,  the  plaintiff  has  elected  to  sue  immediately  for  the  spe- 
cial injury,  which  he  alleges  he  has  sustained  by  the  breach  of  the 
defendant's  contract,  as  was  done  in  the  case  of  Masterton  vs. 
The  Mayor  of  Brooklyn,  (7  HiU's  N.  Y.  Rep.  61.)  That  the 
plaintiff  might  have  sued  before  the  end  of  the  year,  for  any  spe- 
cial  injury  which  he  may  have  sustained  in  consequence  of  the 
defendant's  breach  of  the  contract,  I  do  not  doubt ;  but  inasmuch 
VOL.  vni  25 
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aB  the  plaintiff  in  this  case  has  alleged  no  other  injury,  arising 
fropi  the  breach  of  the  contract,  than  that  stipulated  by  the  con- 
tract « itself,  to  wit :  the  non-payment  to  him  of  the  value  of  his 
part  of  the  crop,  I  have  a  doubt  in  my  own  mind,  whether  this  is 
not  substantially  an  action  on  the  contract  itself,  to  recover  the 
plaintiff's  share  of  the  crop,  stipulated  by  that  contract,  to  be 
paid  him  at  the  end  of  the  year.  However,  my  brethren  are  very 
olear,  that  it  is  an  action  for  a  breach  of  the  contract,  and»  as  I 
believe  substantial  justice  has  been  done  between  the  parties  by 
the  verdict,  I  concur  with  my  brethren  in  their  judgment,  in  over- 
ruling the  motion  for  a  non-suit. 

The  second  ground  of  error  taken,  is  to  the  charge  of  the 
Court  to  the  Jury.  The  Court  charged  the  Jury,  that  if  the 
parties  mutually  agreed  to  rescind  the  contract,  before  the  end  of 
the  year,  the  plaintiff  in  this  form  of  action  was  not  entitled  to 
recover ;  but  if  the  defendant  dismissed  the  plaintiff  from  his 
service,  without  sufficient  cause  or  provocation,  the  plaintiff  is 
entitled  to  recover  whatever  damages  he  has  actually  sustained. 
As  to  the  Bsict  of  the  parties  mutually  agreeing  to  rescind  the 
contract,  the  testimony  was  conflicting,  and  that  question  was 
properly  left  to  the  Jury.  We  are  of  the  opinion  there  was  no 
error  in  the  charge  of  the  Court  to  the  Jury,  in  point  of  law. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


No.  33, — Jacob  Lowe  et  al,  plaintiffs  in  error,  vs,  John  Moore 
and  another,  defendants. 

[1.]  A  and  B  both  have  judgments  open  against  C,  and  a  fund  raised  from  C'b 
property  is  before  the  Court  for  disti-ibution ;  B*8  judgment  is  the  oldest, 

■  but  has  been  levied  upon  land  as  the  property  of  C,  which  land  has  been 
claimed,  and  a  verdict  rendered  on  the  claim  in  &vor  of  the  claimant : 
Held,  that  the  levy  on  the  land  does  not  affect  the  lien  of  B's  judgment  on 
the  fund,  and  that  it  js  entitlied  to  it,  as  the  oldest  lien. 
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[2.]  Ib  the  diitribution  of  a  fiind  before  him,  the  Jadge  of  the  Saperior 
Court  acts  opon  equitable  principles,  but  he  can  act  only  on  a  fund  in  hand, 
and  confessedly  for  distribution. 

[3.]  In  the  case  above,  the  Court  has  no  right  to  impose  the  terms  upon  B, 
to  wit:  that  he  should  take  the  money,  if  he  would  dismiss  his  levy  on  the 
land,  or  agree  not  to  appeal  from  the  verdict  rendered  against  him  in  the 
claim  case. 

Motion,  in  Crawford  Superior  Court  Decided  by  Judge 
Flotd,  August  Term,  1849. 

The  question  in  this  case  arose  upon  a  motion  to  dbtribute  mo- 
ney, returned  by  the  Sheriff,  as  raised  on  a^.  Jk,  in  faror  of  John 
Moore  «#.  Andrew  J.  Preston.  Jacob  Lowe,  who  held  an  older 
Ji,  fa.  claimed  the  fund.  On  this  fi.  fa.  was  a  levy  on  a  lot  of 
land  disposed  of,  and  said  to  be  unaccounted  for.  It  was  proved 
to  the  Court,  that  the  land  was  claimed  by  a  third  person,  and  a 
verdict  of  '^  not  suhject,"  found  by  a  Petit  Jury,  on  the  first  trial 
at  that  term  of  the  Court. 

The  Court  ruled,  that  "if  plaintiff  (Lowe)  would  not  appeal, 
or  would  dismiss  the  levy,  he  was  entitled  to  the  money." 

Lowe  declining  to  do  either,  the  Court  ordered  the  money  paid 
to  the  fi.  fa,  in  favor  of  Moore ;  and  this  decision  is  brought  up 
for  review.  There  was  no  evidence  as  to  the  sufficiency  of  the 
property  to  -satisfy  the  execution,  and  no  evidence  before  the 
Court  showing  that  the  older ^.  fa,  was  entitled  to  the  two  funds, 
and  the  younger  to  but  one.  It  did  not  appear  that  Lowe's^,  ,/a. 
had  a  lien  even  on  the  property  levied  on.  The  presumption, 
from  the  finding  of  the  Jury,  was  rather  the  reverse. 

G.  R.  Hunter,  for  plaintiff  in  error. 

Hammond  and  Powers  &  Whittle,  for  defendants* 

By  ike  Court, — Nisbbt,  J.  delivering  the  opinion. 

[1.]  It  was  the  duty  of  the  Court,  in  this  case,  to  apply  the 
money  raised  out  of  the  defendant  in  execution's  property  to  the 
oldest  lien  before  it  Judgments  bind  aU  the  property  of  the  de- 
fendant from  their  date.  Lowe's  judgment  was  the  oldest,  and  it 
was  plainly  entitled  to  the  money,  if  it  was  a  valid,  subsisting 
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judgment.  Was  it  ?  We  think  it  was.  The  objection  to  it  was, 
that  it  had  been  levied  upon  real  estate  of  the  defendant;  that  a 
claim  had  been  put  in  to  the  real  estate — was  pending — and  at 
the  then  term  of  that  Court,  had  been  tried  before  a  Petit  Jury, 
and  a  verdict  rendered  in  &yor  of  the  claimant.  All  this  does 
not  interfere  one  whit  with  the  lien  of  the  judgment.  A  levy  on 
lands— disposed  of  or  not,  accounted  for  or  not— does  not  afiect 
it.  If  the  money  has  been  raised  on  it  and  paid  to  the  judgment, 
or  is  in  the  hands  of  the  officer,  that  is  a  different  thing.  If  paid, 
of  course  it  is  extinct.  If  there  is  money  in  the  hands  of  the  offi- 
cer, upon  which  it  has  lien,  it  will  be  applied  to  it.  Here,  there  is 
a  levy.  That,  I  say,  does  not  affect  the  right  of  the  execution 
levied  to  take  this  fund,  if  it  is  the  oldest.  A  levy  on  land  is  no 
satisfaction.  DeLoach  if  WUcoxson  vs.  Myrick,  6  Ga.  R.  410. 
NetffUm  vs.  NunnaUy,  4  Ga.R.  356.     Prince's  Dig.  426. 

The  equitable  principle,  that  if  A  and  B  have  liens  on  the  pro- 
perty of  the  same  person,  and  A  attaches  upon  two  funds  and  B 
upon  but  one,  A  will  be  turned  upon  that  fund  upon  which  B  has 
no  Hen,  in  order  that  both  may  be  paid,  has  been  invoked  to  sus- 
tain the  right  of  the  junior  Ji.  fa.  to  this  money.  The  principle 
is  a  sound  one,  but  has  no  application  here.  Non-eonstat,  that 
Lowe's  Hen  attached  upon  two  iund^-^-consUUf  the  contrary.  It 
does  not  appear  that  the  land  levied  on  was  subject  to  it ;  but  it 
does  appear,  that  its  lien  on  the  land  was  contested—^  third  per- 
son had  claimed  it.  Not  only  so,  but  it  does  a[^>ear,  by  the  record, 
that  upon  the  trial  of  that  claim,  a  Jury  had  found  in  favor  of  the 
claimant  and  against  the  lien. 

[2.]  The  Judge  of  the  Superior  Court,  in  distributing  a  fund 
before  him,  acts  upon  equitable  principles ;  but  his  action  is  upon 
a  fund  in  handy  and  confessedly  now  for  distribution.  Thiis  land 
Jund  was  not  in  hand — ^it  was  judicially  known  to  him  that  it  was 
in  litigation,  and  so  fiir  as  the  proof  went,  he  knew  that  the  judg- 
ment of  Lowe  did  not  attach  upon  it.  Nothing  short  of  a  bill  and 
a  decree  thereon,  adjudging  the  land  subject  to  Lowe's  Ji.  fa. 
would,  in  my  judgment,  authorize  the  postponement  of  his  lien 
and  the  payment  of  this  money  to  a  junior  judgment. 

[3.]  The  Court  ruled,  that  this  oldest  judgment  might  take  the 
money,  if  the  pliuntiff,  Lowe,  would  dismiss  his  levy  on  the  land, 
or  agree  not  to  enter  an  appeal  from  the  verdict  of  the  Petit 
Jury,  in  the  claim  caee.     This  is  not  a  case  where  the  Court  hcral 
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power  to  impose  coDditionB.  The  plaintiff,  Lowe,  had  the  right 
to  stand  upon  his  legal  rights.  They  were  not  doubtful.  The 
Court  had  no  power  to  set  adde  a  valid,  subsisting  lien.  The 
law  gare  it,  and  there  was  no  discretion  in  the  Court  to  put  the 
enforcement  of  it,  upon  any  terms,  much  less  such  as  are  onerous 
and  might  prove  the  occasion  of  actual  loss  to  the  plaintiC 
Lei  the^  judgment  be  rerersed. 


No.  34. — Isaac  Dennis,  Jr.  and  another,  plaintiffs  in  error,  vs. 
G.  J.  Green,  administrator,  &c.  defendant. 

[I.3  Tho  Conrt  will  disBoWe  an  injanctioi),  on  the  coming  in  of  the  answer 
of  the  defendant,  who  alone  is  interested,  negatiring  all  the  &ots  and  cir* 
canutances  charged  in  the  hill,  and  apon  which  its  equity  is  based,  though 
all  the  defendants  have  not  answered. 

[2.]  Where  the  answer  of  the  defendant  is  made,  and  sworn  to,  before  his 
death,  it  may  be  used,  on  a  motion  to  dissolve  the  injunction,  though  filed 
in  Court  subsequently. 

[3.]  A  bill  may  proceed,  without  making  the  representatives  of  a  mere  formal 
party^  parties  to  the  proceeding.* 

[4.]  80,  if  the  deceased  was  a  nceetMory  party  to  the  final  decree  to  be  ren* 
dered,  but  not  interested  in  ^e  iBJunction,  a  motion  to  dissolve  the  injune- 
tion  need  not  be  postponed  until  the  representativea  are  made  parties. 

In  Equity,  in  Crawford  Superior  Court,  before  Judge  Floyd, 
August  Term,  1849. 

G.  J.  Green,  as  administrator  of  D.  M.  Causey,  filed  a  bill  in 
Equity,  against  Isaac  Dennis,  Sr.  and  Isaac  Dennis,  Jr.  alleging, 
among  other  things,  that  Causey  and  one  Jeremiah  Dennis,  had 
been  partners  in  the  business  of  selling  merchandize,  and  unfor- 
tunate therein ;  that  Causey  advanced  large  sums  to  pay  off  their 
indebtedness ;  that,  having  no  funds  to  pay  a  debt  to  J.  W.  &  R. 
Levette,  their  joint  note  was  given,  which  note  was  also  signed 

*8ee  8mUh  4-  Shorter  vs.  MitckeU,  6  Oa.  Rep.  469.— [i?<y.] 


Digitized  by  VjOOQIC 


198  SUPREME  COURT  OP  GEORGIA. 

Dennis  and  another  vs.  Green. 

by  Isaac  Dennis,  Sr.  the  father  of  Jeremiah  Dennis,  who  agreed, 
at  the  time,  to  pay  one  half  of  it,  as  a  donation  to  his  son  ;  that, 
subsequently,  suit  was  commenced  on  this  note,  and  judgment  ob* 
tained  against  Causey,  as  suiTiving  partner,  and,  also,  against 
Isaac  Dennis,  Sr. ;  that  Jeremiah  Dennis  died,  pending  the  suit, 
and  administration  on  his  estate  was  granted  to  Isaac  Dennis,  Sr. 
and  Isaac  Dennis,  Jr.  who  took  possession  of  the  assets ;  that  the 
administrators  agreed  and  promised  Causey  to  pay  off  this  judg- 
ment, obtained  against  him  as  surviring  partner,  with  the  assets 
of  the  estate,  and  to  pay  to  Causey  the  amount  due  him  for  ad- 
vancements for  the  firm.  The  bill  chai'ged  that  Isaac  Dennis,  Jr. 
had  paid  off  this  judgment,  but,  fraudulently  combining  with  his 
father,  took  a  transfer  to  himself,  for  the  purpose  of  pressing  the 
same  against  Green's  intestate.  Causey,  who  had  then  died;  and 
also,  for  the  purpose  of  relieving  Isaac  Dennis,  Sr.  from  the  pay- 
ment of  one-half  of  the  same,  according  to  his  agreement  and 
promise.  The  bill  farther  charged,  that  the  administrators  had 
wasted  the  assets,  in  pretending  to  pay  accounts — among  others, 
a  large  account  to  Isaac  Dennis,  Sr. ;  that  they  were  fraudulently 
seeking  to  make  the  estate  of  Causey  pay  the  judgment  before 
stated,  and  had  caused  the  same  to  be  levied  on  property  belong- 
ing to  his  estate,  while  there  was  a  sufficiency  of  assets  in  their 
own  hands  to  pay  it.  There  were  several  other  allegations  of 
fraud,  and  a  prayer  for  an  injunction  and  relief. 

The  answers  of  the  defendants  were  diawn  and  sworn  to  15th 
January,  1849,  and  filed  in  the  Clerk's  office  on  5th  February, 
1849.  Previous  to  the  filing  of  the  answer,  Isaac  Dennis,  Sr. 
died.  At  the  February  Term,  1849,  defendants'  solicitor  moved 
to  dissolve  the  injunction,  because  the  equity,  if  any,  in  the  bill, 
was  sworn  off  by  the  answers.  The  death  of  Dennis,  Sr.  being 
guggested  of  record,  the  Court  made  no  decision  at  that  term, 
and  at  August  Term,  1849,  refused  to  dissolve  the  injunction,  on 
the  ground,  that  Isaac  Dennis,  Sr.  was  a  necessary  party  to  this 
bill,  and  complainant  was  entitled  to  his  answer ;  that  the  Court 
could  not  consider  or  notice,  judicially,  the  answer  filed  after  the 
death  of  Dennis ;  and  the  Court  could  not  entertain  a  motion  to 
dissolve  the  injunction,  until  the  representatives  of  Isaac  Dennis, 
Sr.  were  made  parties. 

Which  decision  of  the  Court  is  assigned  for  error. 
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iDJunction  on  that  account — when,  if  the  representatives  were 
made  a  party,  it  is  apparent  that  the  interest  of  their  testator  or 
intestate  conld,  in  no  wise,  be  affected  bj  the  interlocutory  decree 
respecting  the  injunction — would  be  a  great  perversion  of  justice. 

The  principle  seems  to  be  well  established,  that  whenever  the 
party  against  whom  the  injunction  operates,  fully  answers  the 
bill,  denying  the  equity,  it  is  competent  for  such  party  to  move, 
at  any  time,  for  a  dissolution  of  the  injunction,  without  waiting 
for  the  answers  of  the  other  defendants.  3  Davu^  Ch.  Plead.  4r 
Pr.  1824.  Newland^s  Ch.  98.  Jo9eph  vs.  Daubleday,  1  Fet.  if 
Beam.  497,  '8.  GkueoU  vs.  The  Cepper  Mines  Company,  11  Sim. 
314.  Breedlove  vs.  SUmp^  3  Yerg,  257.  Qoodfwyn  vs.  SiaU 
Bank,  4  Dessamss.  R.  389. 

[2.]  But  here,  the  answer  of  Isaac  Dennis,  Senior^  was  made 
and  sworn  to,  before  he  died.  It  was  called  for  by  the  com*- 
plainant,  to  prove  the  community  of  interest  betwemi  the  de- 
fendanls.  Being  dead,  he  can  never  get  any  other  or  further.an* 
•wer.  For  what  purpose,  then,  should  this  injunction  be  con- 
tinued against  Isaac  Dennis,  Junior  1  It  could  avail  nothing,  to 
postpone  the  hearing  of  this  application,  in  order  to  make  the 
representatives  of  Isaac  Dennis,  Senior,  a  party.  Suppose,  being 
appointed  and  qualified,  they  should  attempt  to  withhold  from 
the  C6urt  the  answer  made  by  the  deceased — would  not  the 
Chancellor  force  them  to  file  it,  if  it  had  not  already  been  done  I 
Would  not  the  complainant  be  entitled  to  the  full  benefit  of  the 
admissions  which  it  contains,  as  to  the  fraudulent  combination  be- 
tween the  father  and  the  son  ?  Equally  competent,  we  appre- 
hend, is  it,  for  Isaac  Dennis,  Junior,  to  use  this  uiswer,  to  get  rid 
of  the  injunction,  provided  it  negatives  all  the  facts  and  circum- 
stances charged  in  the  bill,  in  order  to  obtain  the  injunction; 

[3.]  But  we  do  not  rest  our  judgment  mainly  upon  this  ground, 
but  upon  the  other  view,  namely,  that  as  to  &e  it^unetum,  Isaac 
Dennis,  Senior,  is  a  mere  formal  party. 

[4.]  Where  all  the  defendants  are  interested  in  the  injunction, 
as  well  as  the  final  decree  \o  be  rendered,  there  is  a  diversity  of 
authority  to  be  found  in  the  books,  as  to  whether  or  not  aJU  the 
defiradants  most  anaw^,  before  the  dissolution  of  the  injunction 
can  be  granted.  2  £^.  Cas.  Ah.  2,  marg,  note  (a).  In  our  judg- 
ment, however,  this  is  not  such  a  case. 

Judgment  reversed^ 
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[1.]  WIpere  it  appetred  that  by  the  kw  and  UBage  of  the  Courts  ia  the  Stele 
of  Virginia,  the  Clerk's  certificate  of  the  County  Court,  that  a  will  ws« 
duly  admitted  to  prohaU  and  record,  would  be  sufficient  evidence  of  that 
fact  in  that  State:  H«U,  that  the  same  faith  and  credit  should  be  given  to 
the  records  and  judiciid  proceedings  of  the  State  of  Virginia,  when  offered 
in  evidence  in  the  Courts  of  this  State,  as  they  woold  have  received  in  Um 
Ceortsof  theStf^fiwrnT^henoe^ie  same  were  taken. 

[2.}  Where  the  record  and  judici^  proceedings  ef  the  C0imfy  Court  of  Bfeck- 
lenburg  County,  \n  the  State  of  Virginia,  were  offered  in  evidence,  under 
the  Act  of  Congress,  Abram  Keen  certified  that  he  was  the  presiding  Ma* 
gistrate  of  Mecklenburg  County :  Held,  that  the  presiding  Magistrate  should 
have  certified,  that  he  was  the  presiding  Magistrate  of  the  County  Court  of 
'  Meddenbvrg  County,  from  whence  the  reoord  was  taken. 

p.]  When  a  subscribing  witness  to  a  written  instrument,  resides  beyond  the 
jorisdiction  of  the  Court,  the  regular  mode  to  prove  itsexeemtio$i,ia  to  prov# 
the  handvnriting  of  the  witness;  but  where  a  receipt  or  other  written  inr 
strument,  i&  more  than  thirty  years  old,  ii9  execution  need  not  be  proved  to 
admit  it  in  evidence,  although  the  subscribing  witness  may  be  living. 

[4.]  The  declarations  of  a  vendor,  who  has  parted  with  the  title  to  property, 
are  illegal,  when  sought  to  be  given  in  evidence  against  his  vendee,  unless 
it  clearly  appears  he  was  the  owner  of,  or  in  possession  of  the  property,  at 
Ae  time  Ihm  deolarationa  were  made. 

£&]  When  the  evidence  is  coniiottng,  in  regurd  to  the  main  point  in  eoolco- 
versy  between  the  plaintifis  and  defendant,  for  the  admission  of  illegal  evi- 
dence by  the  Court,  which  wught,  and  probably  did,  decide  the  question  in 
favor  of  the  plaintiffs,  in  the  mind  of  the  Jury,  a  new  trial  will  be  granted. 

[6.]  In  an  action  of  trover,  for  the  recovery  of  slaves,  in  which  there  are 
several  plaintiffs  of  different  ages,  and  the  Statute  of  Limitations  is  reHed 
on,  it  is  not  error  for  the  Court  to  charge  &e  Juty,  that  Aey  can  find  a  ver- 
diot  in  fisvor  of  those  who  a«e  not  barred  by  the  Statute,  and  against  thota 
who  are  barred;  and  the  verdict  of  the  Jury  should  qpeoify  who  of  the 
l4aintifis  they  find  for,  and  against  whom  they  find ;  otherwise,  the  verdict 
would  be  imperfect'  in  not  finding  all  the  issues  submitted. 

[7.]  When  a  Jury  have  rendered  an  imperfect  verdict,  by  not  finding  all  the 
issues  submitted  to  them  ;  as,  where  they  found  a  verdict  in  an  action  of 
trover,  in  fovor  of  only  four  of  &e  plaintiffs,  when  there  were  eight,  vrith^ 
o«t  finding  either  for  or  against  the  other  four:  Held,  thatafter  the  verdict 
had  been  received  and  reoorded,  and  the  Jury  discharged  from  the  foriher 
consideration  of  the  canse,  that  it  was  error  in  the  Court,  after  the  expire 
tion  of  four  days,  to  re-assemble  the  Jury  and  amend  the  verdict  according 
to  what  the  Jury  then  Uated  it  was  their  imtenUm  to  find — such  intention  not 
aj^earing  on  the^bes  of  the  verdict. 
VOL.   YUI.     26 
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Trover  and  cooyersioB,  in  Monroe  Superior  Coart.  DeeiaioB 
by  Judge  Floti>«  at  SepCendber  Term*  1649. 

This  action  was  brought  by  the  children  of  Reuben  M.  Rainey 
•ftd  Oatkarine,  his  wife,  formerly  Catharine  Cleatoiiy  for  a  slave* 
Minerva,  (and  her  issue,)  that  was  sold  by  said  Reuben  M.  to 
John  M.  Settle,  alleging  that  said  Minerva  did  not  then  belong  to 
naid  Reuben  M.  i  that  they  had  been  only  letU  to  his  wife,  Cath* 
ftriihs,  dttriog  life,  and  after  her  death,  by  the  wiU  of  Catharine's 
£aher,  Thomas  Cleaton,  of  Virginia,  were  to  be  equally  divided 
between  her  oiiildren, 

Catharine  had  died  before  suit.  The  teetitnony  was  volumi- 
lious  and  very  conflicting*  Thomas  Cleaton  made  the  will  ^5th 
February,  1818,  and  died.in  March  after. 

The  plaintifis  below  proved»  that  Reubeii  M,  Rainey  mo^t^ 
finew  Virginia  to  Georgia*  about  1811  or  1812,  and  did  not  theo 
bring  with  him  Minerva  \  had  just  maiTied  ^  that  the  slave  was 
never  out  of  possession  of  Thos,  Cleaton,  after  the  marriage  of 
Reuben  M,  Hainey,  until  the  death  of  Cloatou,  in  March,  1818 ; 
that  the  executors  divided  his  estate,  16th  March,  1818 ;  that  on 
iaid  16th  March*  1818,  the  executors  delivered  Minerva  to  Reu* 
ben  M*  Rainey,  (in  Virginia,)  and  took  his  reeeipt  for  her  and  a 
boy  named  Stephen  ;  that  Cleaton  had  but  one  slave,  named  Mi« 
aanw,  at  Rainey's  marriage,  or  up  to  testator's  death;  that  Jii& 
nerva  was  then  some  tea  or  twelve  years  old. 

One  witness  supposed  the  age  of  Minerva,  in  1827,  to  be  fif* 
teen  or  sixteen  years ;  and  that,  in  1827  or  '28,  Rainey  owned  no 
Other  negroes  b^t  Minerva  and  Stephen, 

One  witness  (Rainey's  brother)  knew  Minorva*  and  states  that 
flhe  first  aaase  -into  the  possession  of  Reuben  M.  between  the 
spring  of  1818  and  spring  of  1820;  diat  Reuben  M.  went  to 
Virginia,  in  the  spring  of  1818,  and  that  Minerva  was  not  then 
*«  in  his  possession  at  his  residence  in  Greene  County ;"  that  in 
|be  early  part  of  the  winter  pf  1820,  he  was  ^t  Rainey's  house 
and  then  first  saw  Minerva  m  his  possession ;  that  Reuben  M. 
moved  from  Green  to  Jasper,  early  in  1821. 

Ells.  King,  (sister  of  Reuben  M.)  sworethat  she  knew  Reuben 
M.  and  Minerva*  and  knows  that  he  came  into  possession  of  Mi- 
nerva after  witness  heard  of  the  death  of  Thomas  Cleaton ;  she 
came  to  Georgia  with  Reuben  M.  and  wife^  they  brought  only 
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MM  negro,  Anaka ;  and  after  Cleaton  died,  he  went  back  to  Y iv* 
ginia  and  then  brought  Minenrs  (and  Stephen,) 

Defendant  then  proved  the  sale,  and  introdaced  the  bill  of  sale 
from  Renben  M«  to  John  M.  Settle,  dated  15th  December^  1838^ 
The  wkiiess  first  knew  Reuben  M.  in  the  fbvepart  of  1818,  db  eke 
County  of  Jasper^  and  at  that  time  Reuben  M.  had  ibrm  or  JhmtF 
negroes. 

Wm.  Bradey  swore,  that  he  first  got  acquainted  with  Renbea 
M.  *'  the  27th  or  28tk  of  Deeember,  1817 ;"  in  March,  1818,  he^ 
Renben  M.  Hired  in  Jasper  County;  he  lived  in  half  tnUe  el  kiait 
and  he  "  did  nol  go  to  Yirginia  during  March,  1818  )  was  net  ab- 
sent from  home  over  a  day  or  two  at  a  tiitae;"  and  Reuben  M^ 
bad  Minerva  in  possession  when  witness  first  knew  Inm  i  kmmi$$ 
Aat  Reoben  M.  had  the  girl,  Minerva,  in  hie  pcesesaoa  before 
March,  1818— the  same  girl  he  sold  Settle  in  December,  1828^ 
be,  also,  got  acqaainted  first  in  Jtuper  Codnty^  in  1817« 

Thos.  Stocks  knew  Reuben  M.  from  about  1810  or  1811  to 
1816  or  '17,  when  he  moved  from  GreeD  to  Jasper ;  Ikafc  diiHng 
that  time  he  had  in  his  possession  a  girl  named  Minerva,  and  car- 
ried her  with  him ;  supposes  the  girl,  at  the  removal^  was  ten 
years  old,  and  Reuben  M.  controlled  said  girl  as  his  own ;  thinks 
he  came  in  possession  of  Minerva  about  1815  or  1816^ 

Flewellen  swore  that  Reuben  M.  moved  to  Jasper,  last  of  De- 
eember, 1817,  and  tk^n  had  Minerva;  he  then  had,  t^so^  Stq^kmi, 
Beck,  &c 

Plaintiff  then,  after  objectum,  introduced  the  ssyhiigs  of  Renbed 
M«  that  Minerva  (and  Stephen)  had  been  given  to  his  wi£b  and 
diildren,  by  her  father,  and  could  not  be  sold  ibr  hie  debtsy  Jtew 

Delendante  beiew  first  objected  to  Iheeopy  of  the  wiU,  beewise 
tbeiv  was  DO  copy  of  die  probaie^  bttt  only  the  Cletk'ecerttfiMla 
that  it  was  proved. 

2d.  That  said  will  is  noi  properly  anthenticaled^^tbe  eertifieate 
purportbgto  be  by  the  «  presiding  Magistrate  of  the  O&mUpf  in- 
stead  of  the  Probate  Court; "  which  the  Court  overmled. 

3d.  Secde  oK^ted  to  the  reee^  of  Reaben  M.  fi»r  Minerva* 
because  there  was  a  witness  to  it#  whose  handwritiBg  wae  maik 
proved,  and  he  tiot  introdnoed,  (and  it  appeared  be  was  not  dead.) 
This  wte  ovemsled  also,  and  paper  let  in« 

4th.  That  after  defendant  below  ckised,  plaint^b  offered  the 
sayings  of  Reuben  Mp— which  defendant  objected  to,  beeause  the 
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witness  did  not  sUte  whm  the  Mjings  were  made,  or  wheUier 
made  tokUe  Reuben  M.  was  in  p^itesswm  of  said  negroes* 

5th.  Objected  to  the  charge  of  the  Court,  that  if  they  beHered 
any  <^  plainttffii  were  barred  by  Statute  of  Limitations,  they 
oould  find  agmmt  them  and  far  those  who  were  not  bmrredf  pro- 
porticmably. 

The  Jury  found  j^  four  plaintiflb^  Mtying  nothing  about  the 
other  four. 

Counsel  for  defendant  moved  for  a  new  trial,  on  the  foregoing 
grounds,  and  because  the  finding  was  against  the  weight  of  eri- 
dence,  and  against  Law  and  Equity,  and  that  the  Jury  had  not 
noticed  part  of  the  plaintiflb.  This  motion  was  orerruled,  and 
defendant  excepted. 

On  the  fourth  day  after  the  trial,  the  Court  allowed  the  Jury  te 
be  re-impannelled,  to  come  in  and  amend  their  yerdict,  after  the 
same  had  been  recorded^  to  which  counsel  also  excepted. 

Haemah  and  Chappbli,  for  plaintiff  in  error. 

Gibson,  finr  defendants* 

By  ike  Cb«r^.— WAamiB,  J.  deKvering  the  opinion. 

On  the  triid  of  this  cause  in  the  Court  bdow,  several  excep- 
tions were  taken  to  the  decision  of  the  Court,  which  will  be  no- 
ticed in  the  order  the  same  appear  on  the  record. 

[1.]  Eirst,  the  plaintiff  below  offered  in  eridence,  a  paper  pur* 
porting  to  be  a  certified  copy  a£  the  last  will  and  testament  of 
Thomas  Cleaton,  of  Mecklenburg  Coumy,  Btate  of  Virginia, 
which  was  objected  to  by  defendant,  on  the  ground  that  there 
was  no  cc^y  of  the  prebaU  of  the  will :  which  objection  was 
overruled,  and  the  paper  admitted  in  evidence. 

The  County  Cleric  of  Mecklenburg  County  certified,  tiiat  on 
the  10th  day  of  March,  1818,  the  last  will  and  testament  of  Thos. 
CleatoD,  deceased,  was  pruenUd  uUo  Courts  and  proven  hy  the 
oatkt^  of  ike  mtneeeu  thereto,  und  ordered  to  be  recorded^  and  that 
two  o£  the  executors  qualified,  and  gave  bond  and  security,  as  the 
law  directs,  and  that  certificate  is  granted  them,  finr  obtaining 
probate  of  said  will  in  due  form. 

In  this  StatOf-we  Udnk  it  to  be  the  better  practice  to  have  the 
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probate  of  the  will  in  writing,  and  the  same  entered  on  the  min* 
ntea  of  the  Coart  of  Ordinary ;  but  in  the  State  of  Virginia*  il 
appears*  that  the  certificate  of  the  Clerk  of  the  County  Court, 
that  the  will  haabeen  admitted  to  probate  and  record,  ia  Bul^cieot* 
See  Tmcker^e  BiaektUme,  voL  \,  418.  According  to  the  Aet  of 
Congress,  of  26th  May,  1790,  the  records  and  judicial  proceed- 
tnga  of  the  State  of  Virginia,  are  to  haye  snch  faith  and  credit 
giren  to  them  in  the  Coarts  of  this  State,  as  they  have,  by  law  or 
QsagOy  iu  the  Courts  of  that  State,  from  whence  the  records  are 
taken.  Prince,  921.  Inasmuch  as  the  certificate  of  the  Clerk,  as 
to  the  probate  of  the  will,  would  have  been  sufficient  to  have  ad* 
mitted  it  in  evidence  in  the  Courts  of  Virginia,  the  Court  below 
did  not  err  in  giving  the  same  faith  and  credit  to  it,  when  offered 
in  evidence  in  the  Courts  of  this  State. 

[2.]  The  second  objection  made  to  the  admissibility  of  the  cer* 
tified  copy  ef  Thomas  Cleatou's  will  is,  that  the  record  was  not 
properly  authenticated,  according  to  the  Act  of  Congress,  of  26th 
May,  1790.  The  Act  of  Congress  declares,  that  '*  the  records  and 
judicial  proceedings  of  the  Courts  of  any  State,  shall  be  proved^ 
or  admitted  in  any  other  Court  within  the  United  States,  by  th^ 
attestation  of  the  Clerk,  and  the  seal  of  the  Court  annexed,  (if 
there  be  a  seal,)  together  with  the  certificate  of  the  Jiidge,  Chief 
Justice,  or  presiding  Magistrate,  as  the  case  may  be,  that  the  said 
attestation  is  in  due  form."  Primee,  221.  Here,  the  certificate 
of  the  Clerk  is  to  a  record  from  the  ComUy  Court  of  Mecklen- 
burg County.  The  certificate  of  Abram  Keen  certifies,  that  he 
IS  the  presiding  Magbtrate  of  the  County  of  Mecklenburg,  but 
does  not  certify  that  he  is  the  presiding  Magistrate  of  the  Coumiy 
Court  of  Mecklttiburg,  from  whence  ^le  record  purports  to  have 
come.  Now,  it  is  true,  that  the  presiding  Magistrate  <^  the 
County  of  Mecklenburg  may  be  the  presiding  Magistrate  of  the 
County  Court  of  Mecklenburg  County,  but  the  certificate  does 
not  ajfirmatively  etate  tkatjad;  and  the  Act  of  Congress,  in  onr 
judgment,  requires  that  the  certificate  should  be  from^e  presidr 
ing  Magistrate  of  the  particular  Court  froia  which  the  certified 
copy  of  the  record  is  taken,  and  that  Act  should  afirmativdy  ap- 
pear on  the  fiu;e  of  the  cerdficate.  We,  therefi>re,  are  of  the 
opinion,  this  objection  ought  to  have  been  sustained  by  the  Court 
below, 

[3.}  The  tUrd  exception  taken,  is  to  the  admissibility  of  a  re- 
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ceipt  giren  by  Reuben  M.  Rainey,  to  the  executors  of  Thomaa 
Cleaton,  for  one  of  tbe  negroes  in  controversy,  dated  16di  Mareh» 
18I8>  and  witnessed  by  Edward  Travis.  It  appeared,  on  tfa^ 
trial,  that  Travis,  the  subscribing  witness,  was  Hting  in  the  State 
of  Tennessee.  The  defendant  objected  to  the  receipt  being 
read  in  evidence,  until  its  execution  was  proved,  by  proving  the 
handwriting  of  the  subscribing  virituess,  it  appearing  he  resided 
beyond  the  jurisdiction  of  the  Court.  The  objoctiott  wtis  over- 
rufed,  on  the  ground  th6t  the  execution  (>f  the  receipt  wa«  suffi- 
ciently proved  by  one  witness,  who  stated,  '*  he  felt  confident  that 
Reuben  M.  Rainey  signed  the  same,  and  was  also  confident  that 
the  signature  of  the  witness  thereto  was  genuine."  The  rule  is 
w^l  settled,  that  where  a  subscribing  witness  to  an  histrument 
resides  without  the  jurisdictien  of  the  Court,  the  executkm  of  the 
instrument  may  be  proved,  by  proving  the  handwriting  of  the 
witness.  This  is  a  relaxation  of  the  old  rule,  which  required  the 
subscribing  witness' to  be  exammed  by  commission,  if  living,  and 
residing  abroad.  Barnes  vs.  Tron^ponsky,  7  Term  R.  262.  Waits 
i»s,  Kilhum,  7  Go.  Rep.  356.  Although  we  do  not  held  that  tUs 
receipt  wa»  admissible  in  evidence,  on  the  ground  that  its  execu^ 
Hon  was  duly  proved,  yet  v^e  think  it  was  properly  admissible  ill 
evidence,  on  the  ground  that  it  was  more  than  thirty  years  old| 
And,  therefore,  its  execution  need  not  have  been  proven  at  the 
trial.  In  admitting  written  documents  in  evidence,  when  more 
than  thirty  years  old,  the  Courts  do  not  go  altogether  upon  the 
presumption,  that  ^le  subscribing  witnesses  are  presumed  to  be 
dead,  but  they  adopt  that  Hmit  of  time,  as  a  rule  of  practica]  coa- 
veoience,  beyond  whieh  proof  of  the  execution  of  writt^  instru- 
meats  will  not  be  required,  although  the  subscribing  ivitnesses 
may  be  alive.  1  Starkie^s  Ev.  343.  In  Ihe  vs.\^trdmi  (31  Eng. 
Com.  LoM  Rep.  18,)  Lord  Denman  said, ''  the  will  is  more  thaa 
thirty  years  old,  and,  therefore,  pnyves  ksetf,  vniliout  cattisg  any 
^9TitiMMOB,0fen  were  they  M  aU^e**  SeeDoet^.  WaUe}fi\6  Eng. 
Com.  Law  Rep.  150,  and  Jackson  vs.  Christmant  4  Wend.  Rep. 
d69»  to  the  same  point.  The  receipt  is  ifaowti  to  have  oome  out 
c^  the  bands  of  tlra  individual  to  wbom  it  was  cnigiaally  given» 
tnd  who  was  properly  entitled  to  else  custody  of  it,  sod  oo^  to 
have  been  admitted  in  evidence,  without  proof  of  its  exoeution 
by  the  subscribing  witness,  being  more  than  thirty  years  old. 
[4.J  The  next  objection  is  to  the  admission  of  tbe  aayings  of 
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Reuben  M.  Raiaey,  as  testified  to  by  Catharine  Rainey.  This 
wit^asB  slated,  "  she  had  often  beard  Reuben  M.  Rainey  say»  that 
ibe  daves,  Minerva  and  Stephen,  were  brought  from  Virginiat 
•ad  w^e  given  to  Reuben  M.  Rainey's  wife  and  children,  by  his 
wife's  fiuher,  Thomas  Cleaton,  and  could  not  be  sold  for  Reuben 
VL  Rainey's  debts,  or  in  any  other  way  for  said  Rainey's  ben* 
Bfit-". 

It  does  noit  i^ppear  at  wkai  time  these  declarations  of  Reuben 
M.  Rainey  were  made,  and  in  that  view  of  the  question,  they 
were  dearly  illegal,,  as  was  ruled  by  this  Court  in  CarUr  vs.  Bmck^ 
^noHf  3  Kelfyf  5X9,  '20.  The  defendant  in  error,  however,  con*- 
cedes  that  the  declarations  of  Reuben  M.  Rainey  were  impro- 
perly admitted  in  evidence,  but  insists  that  there  is  sufficient 
evidence,  on  the  part  of  the  plaintiff  below,  to  sustain  the  verdict, 
without  the  evidence  of  Catharine  Rainey.  The  great  question 
in  issue  between  the  parties  on  the  trial  was,  whether  the  slav^ 
Minerva,  went  into  die  possession  of  Reuben  M.  Rainey,  as  a 
gift,  b^&re  the  death  of  Thomas  Cleaton,  or  whether  be  obtained 
p096essMm  of  the^ve^^  the  death  of  Cleaton,  under  his  will  | 
Upon  this  point,  the  testimony  is  so  much  in  conflict,  that  it  is 
very  difficult  to  determine  on  which  side  is  the  weight  of  the 
evidence* 

[5.]  The  illegal  eyidenoe  as  to  the  sayings  of  Reuben  BiL  Rai* 
ney,  having^been  admitted  by  the  Court  BB^^om^tesU  evidence,  to 
the  Jury,  to  deteraaine  that  issue,  m^^  and  in  all  probability  did, 
decide  the  question  in  favor  of  the  plaintiffs.  We  cannot  say^ 
that  the  Jury  were  not  influenced  by  the  testimony  of  Catharine 
Rainey ;  and  where  illegal  testimony  has  been  admitted,  which  not 
only  might,  but  most  probably  did»  influence  the  mind  of  the  Jury^ 
a  new  trial  ought  to  be  granted*  Marpumi  w •  WM^  16  John$. 
Rep.S9, 

[6.]  Thepex^  objection  icw  to  the  charge  oi  tlie  Court  to  the  Jury. 
Tiie  defendant  retied  on  the  Statute  of  Limitations,  and  the  Court 
charged  A^  Jury,  that  they  could  find  a  verdict  in  favor  of  such 
of  th^  plaintifis  as  they  might  believe  not  to  be  barred  by  the  Sta- 
tu^ of  Limitations*  and  against  those  whom  they  might  believe 
to  be  barred  by  the  Statute.  It  i^ipears  from  the  record,  thnt 
some  of  the  plaintifls  had  bean  of  age  long  enou^  to  be  barred 
by  the  Statute,  and  that  some  of  them  had  not  been  of  age  a.  suffi- 
cient period  of  time,  for  the  Statute  to  operate  as  a  bar.     The 
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charge  of  the  Court  was  in  accordaDce  with  the  rule  establidied 
by  this  Court,  in  TAomUm  v$.  Jordan^  decided  at  the  last  term  ia 
Milledgeville,  and,  therefore,  constitutes  no  ground  of  error.  It 
api>ears  from  the  record,  that  the  Jury  found  a  verdict  for  four 
of  the  plaintiflb  only,  and  did  not  find  a  verdict  either  for  or 
against  the  other  four-^here  being  eight  plaintiffk.  The  Jury 
ought  to  have  returned  a  verdict,  under  the  charge  of  the  Court, 
in  favor  of  such  of  the  plaintiflb  as  were  not  barred  by  the  Stat- 
ute of  Limitations,  and  against  those  who  were  barred  by  the 
Statute.  A  general  verdict  is  a  finding,  by  the  Jury,  in  the  term» 
of  ike  issue  or  issues  re/erred  to  them.  Tidd^s  Practice,  798.  One 
of  the  issues  referred  to  the  Jury  was,  as  to  the  right  of  all  the 
plaintiffs  to  recover  from  the  defendant,  or  only  a  part  of  them. 
As  this  question  was  submitted  to  the  Jury,  it  was  their  duty  to 
have  passed  upon  it.  Brot^nay  vs.  Kiimey,  2  Jckm.  Rep,  211. 
Van  Benthuysen  vs.  Denett,  4  John.  Rep.  214. 

[7.]  The  verdict  was  imperfect,  inasmuch  as  it  did  not  find  aQ 
the  issues  diat  were  submitt^.  It  was  as  much  the  duty  of  the 
Jury  to  have  found  against  the  plainttflb  who  were  barred  by  the 
Statute,  as  it  was  to  have  found  in  favor  of  those  who  were  not 
barred.  The  Court,  however,  af^er  this  imperfect  verdict  had 
been  received  and  recorded,  and  the  Jury  dispersed,  four  days 
thereafter,  permitted  the  Jury  tore-assemble,  and  state  what  they 
intended  to  find  by  thm  verdict^  and  to  amend  it  accordingly. 
To  allow  the  Jury,  after  their  verdict  had  been  received  and  re- 
corded, and  they  discharged  from  the  farther  consideration  of  the 
cause,  and  mingled  with  the  parties,  the  witnesses,  and  their  fel- 
low-citisens  generally ;  ascertained,  perhaps,  the  wishes  of  one 
of  the  parties,  the  intention  of  the  witnesses,  or  the  state  of  pub- 
lic opinion  in  relation  to  their  verdict — ^I  say,  to  allow  the  verdict 
to  be  amended,  under  such  circumstances,  according  to  what  the 
Jury  might  dien  state  it  was  th^r  tntenUon  to  find,  (such  intentioii 
not  appearing  on  the  face  of  the  verdict,)  would  be  a  dangenNM 
and  mischievons  practice,  in  8penc»  vs.  OoUr^  (1  H.  BlaeksUme^ 
79,)  die  Court  refused  to  alter  the  verdict  of  a  Jury,  unless  it 
clearly  appears,  on  the  face  tftke  verdict,  that  the  alteration  would 
be  agreeable  to  the  intention  of  the  Jury,  and  that  the  proper 
remedy  Mras  a  new  triaL  Although  no  mischief  may  have  result- 
ed to  the  parties  from  the  amendment  of  the  verdict,  in  diis  par- 
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Donter  ««.  Acac^lcL 

ticvlar  case,  mider  the  circumstances  stated  in  the  record,  yet  we 
are  unwilling,  by  our  judgment,  to  estaUish  such  a  precedent. 

Let  the  judgment  of  the  Court  below  be  rerersed,  and  a  new 
trial  granted. 


No.  36.-*-GRaBM  B.  Dorster,  plaindff  in  error,  «#.  Gborgs  W. 
Arnold,  defendant. 

[1.]  A  plaintiff  who  has  nodce  of  a  &tal  defect  in  hi«  declaration^  at  the  i^ 
pearance  term  of  the  appeal,  and  makes  no  modon  to  amend  antil  the  se- 
cond term,  and  when  tlie  csiise  is  before  the  Jviy,  is  too  late,  and  cannot 


Assumpsit,  on  ^peal,  in  Coweta  County.  Decision  by  Judge 
Hill,  at  S^tember  Term,  1849. 

The  plaint^  sued  &r  a  bUl  of  lumber,  as  per  bin  of  particulars ; 
lin  dedarattoB  had  two  counts,  mdMiaimt  and  ^[uantum  meruit, 
and  these  only.  At  the  first  term,  plaintiff  confessed  and  appealed. 
On  the  appeal  trial,  it  appeared  that  there  was  a  tpeeial  contract, 
whereby  defendant  was  to  pay  off  certain^  Jiu.  V9,  plaintiff,  kc. 
The  Court,  on  motion*  non-suited  plaintiff^  overruling  his  motion 
to  amend  his  declaration*  by  inserting  a  count  on  the  special  con- 
traoti  to  suit  the  proo£ 

The  Court,  on  a  motion  to  reinstate  the  case  and  set  aside  the 
non-suit,  held,  that  the  motion  to  amend  came  too  late;  thitf  plain- 
tiff, at  the  preceding  term,  knew  of  the  neeetniy  of  this  amend- 
ment— this  being  the  second  term  on  appeal;  to  which  ruling  the 
plaintiff  excepted,  and  brings  diis  writ  of  error. 

There  was  no  appearanoe  for  the  defendant  in  error,  and  the 
cause  proceeded  tx  parU. 

Sims  and  Burch,  for  plaintiff  in  error. 
VOL.  mi  27 
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t»      SUPREME  COURT  OP  GEORGIA, 

BettU  mad  otlMnM.  Beallt. 

J|ytfteO(Mirr.^-^m8Tt  J.  deKrdritig  tbe  opinloik 

We  do  not  question  but  that  the  declaration  in  this  case  was 
amendable,  and  at  the  time  when  the  motion  to  amend  was 
made.  By  the  judgment  of  the  Court*  we  learn  that  the  amend- 
ment was  refiisedy  upon  the  ground  that  the  plaintiff  had  notice  of 
the  necessity  of  the  amendment*  at  the  preceding  term,  and  not 
amending  then,  he  is  precluded,  by  his  laches,  from  amending 
now.  The  &ct8  are,  that  at  the  first  trial  term,  the  plaintiff  con- 
fessed a  judgment  for  the  defendant,  with  leave  to  appeal — did 
enter  an  appeal — at  the  appearance  term  of  the  appeal,  there  is 
no  entry  in  the  case,  and  at  the  second  term  of  the  appeal,  when 
the  cause  was  before  the  Jury,  he  moves  to  amend.  I  infer  that 
he  confessed  on  the  first  trial,  because  his  declaration  was  defec- 
dve ;  if  BO,  then  he  had  notice  of  the  defect.  The  same  notice  op- 
erated on  him  at  the  appearance  term  of  the  appeal,  when  he  was 
entitled  to  amend.  The  character  of  the  notice  is  not  stated. 
The  Court  ruled  that  he  had  notice.  We  must  presume  Uiat  it 
was  a  sufficient  legal  notice,  and  not  amending  eartier,  he  is  not 
now  entitled. 

Let  the  judgment  be  affirmed. 


Ko.  ST^-^Mart  C  Bsaxl,  administratiix,  ice  ^tnd  others,  9#. 
WibLtASi  H.  BitA'LL  ttnd  BLrsHA  H.  Beall,  defendants. 


of  Fttrliament    The  Iiegidatore  of  Gee^gia-posien  the  mom  power. 
[2.]  In  Engkmdf  the  toftertignty  of  the  nation  rendet  in  the  Qo9€fmmwni    in  <ftu 

anM^ry,  the  jiiprMM  jMner  it  in  the /MQrie. 
[3.]  In  EngUmd,  the  omnipotetU  tmtkonbf  of  the  FailisaieBt  ii  the  demkr  re- 

■ort  in  all  matters  of  difficulty  and  importance ;  in  AU  eawUry,  the  wriUen 

[4.]  The  Generd  Auemhly  in  thii  State  haa  power  to  make  all  laws  and  or- 
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BtilOl  and  othOT»««.  BoaUiu 

dJaanc—  whicli  Ifay ahiJl  d»»p a^ewry and  proyar  '*CMrt]M||odtaflk0 
Scata^"  pioTifed  thay  aie  <o»  rafngwittt  to  Ihe  CtoiijiitriMB  of  tim  United 
8latai»  tbe  lawa  af  Ooagraf^  piiwod  pwraisBt  11ieralo»  pttbtta  tuaiiaa  and 
the  Constitation  of  the  Stafe* 

[5.}  To  dkregavd  tke  hwi  of  Ike  State,  it  a  capital  ciina  agaiaat  aaoiaty,  and 
great  vigflance  it  aeceoiaiy  td  tea  ta  it,  that  thej  are  c^naUy  reqpeated,  by 
iioM  who  gQaentf  as  well  a*  tbote  who  are  deBtincd  to  obey. 

[6.]  NotwitfafltandiDg  the  Jndieiary  ia  tiw  anli^ett  af  the  Ihfee  depavttdflvtt 
of  the  CfOTemneiiV  and  it  Uierefore  lett  dangereva  to  public  libccQr  tiMH  ai» 
ther  of  the  other  two,  ttill  it  it  both  the  right  and  doty  of  mil  Cknvtt  to  de- 
clare all  Acta  void,  which  plaii^y  and  pa^tbly  violate  the  Oonttitotion* 

Mr.  £liat  Boudinot,  adittingiushed  Bepretentative  in  Oongrett,  rcgoiced, 
that  if^  from  inaltentum,  want  of  precition,  or  any  other  defect,  he  thonld 
do  wrong  at  a  legitktor,  diere  wat  a  power  in  the  Govemnent  which  conld, 
conttitationally,  prevent  the  operation  «f  a  wrong  meatore  from  affecting 
hit  conttituentt. 

[7 J}  An  individnal't  right  to  hit  proper^  eoatitta,.  not  only  in  ita  prftent  e«- 

.  joyment,  but  also  its  fixtore  ditpotttion,  and  be  c^n  be  deprived  of  neither, 
except  for  public  utet,  without  hit  content. 

[8.]  Where  an  Act  of  the  Legislature  is  passed,  legitimatising  W  and  E  to  A 
B,  their  reputed  fkther,  and  authorising  them  to  inherit  from  him,  his 
attent  will  be  presumed ;  more  especially  when  the  reputed  father  lives  five 
yean  acfter  the  law  it  passed. 

[9.]  The  power  of  the  Legislature  to  patt  an  Act,  changing  the  law  of  de» 
tcentt,  at  it  retpectt  a  jNirticular  individual,  without  hit  content  and  againtt 
his  will,  it  contraiy,  not  only  to  the  definition  ef  law,  '^  at  a  ra/e  of  civil 
conduct,**  applicable  to  the  tehoie  State,  but  to  the  geniut  and  spirit  of  our 
inttitutions. 

[10.]  A  private  Act  of  the  Legislature,  at  to  its  factt  and  recitalt,  importa  veiv 
ity,  equally  with  the  recordt  of  the  Courts;  still  it  may  be  attacked  Ibr  fraud 
in  its  procurement. 

[11.]  No  inheritance  can  vett,  nor  any  person  be  the  actual,  complete  heir  of 
another,  till  file  ancestor  is  dead. 

[12.]  A  husband  may,  by  deed  or  willt  in  his  lifetime,  deprive  his  wife  of  the 
whole  of  hit  ettate,  except  dower;  to  alto,  he  can  procure  an  Act  of  the 
Legitlature  to  be  patted,  limiting  her  right  of  inheritance  after  hit  death. 

[13.]  The  Legislature  in  Georgia,  and  not  the  Courts,  are  intrusted  vrith  the 
discretion  of  determining  what  laws  are  promotive  of  the  public  morality, 
or  otherwise. 

[14.]  While  it  it  true,  ^t  too  tnuch  countenance  ought  not  to  be  given  to  ih« 
indulgence  of  criminal  desire,  nor  encouragement  to  the  increase  of  spuri- 
ous offspring,  stm  that  policy  may  well  be  doubted  which  would  reject  all 
^Hrovisfion  made  for  illegitimate  children,  and  suffer  them  to  be  cast,  naked 
and  destitate,  upon  die  worid. 

Xttegithuicy  win  be  viewed  with  much  less  favor,  in  criminal  proceedings, 
than  in  mere  questions  of  property  and  succession. 


Digitized  by  VjOOQIC 


212  8UPRBME  COURT  OF  OEOROIA. 

Beall  mnd  otfien  v,  Bei^. 


Iherole  of  theOiril,  inoppoatkmtatlMfofdwOttaimted  Owbmoii  I«ir, 
whereby  ente^nqitiel  childreii  are  legHhneted  bjtlie  mbeeqaeat  Hierffiege 
oftheparenUandthereoogiiitionoftlie  frther. 

[16.]  Coorte  ought  to  to  oomtrae  Statates  of  Dutrihvtioii  at  wooldiiiott  likelj 
eifectDate  the  inteotkni  of  the  parties,  had  they  died  <e«tate. 

[17.]  Courts  and  Judges,  emment  for  their  learning,  have  regarded  hastarda 
as  having  strong  oUdms  to  equitable  proleetioB. 

[18.]  There  is  a  growhig  tendency  eveiywhere,  and  especially  in  diis  coun- 
try, to  relax  tiie  ancient  rigor  cf  the  law  in  respect  to  bastvds,  and  to  look 
to  the  Penal  Oode,  and  to  the  goilty  parties,  far  the  prohibitaon  and  preven- 
tion of  fornication  and  adoHery,  rather  than  visit  the  vengeance  of  tlie  law 
upon  the  innocent  heads  of  the  unfortunate  offspring.  The  law,  in  its  hu* 
numity,  will  not  deny  to  tiiose  who  have  been  the  authors  of  their  disgrMe, 
Hie  power  to  repair  the  mischief,  as  fiur  as  they  can,  by  g^,  wSB  or  legidih 


[19.]  Hie  Oonsdtntion  declares,  diat  the  three  powers  of  the  Ocnte 
viz:  the  Legislative,  Bxec&tive  and  Judiciary— shall  be  distinct;  sCiU  tiM 
separation  is  not,  and  from  the  nature  of  things,  cannot  betcUL 

[20.]  Whether  the  sanction  of  the  Bxecutive  is  necessary  to  an  Act,  befiotnit 
can  beeomea  law  in  this  State  t     Qvere, 

[31.]  The  Constitution  might  have  conferred  upon  any  one  or  more  of  these 
branches  powers,  which,  in  their  nature,  would  ukm^  appropriately  have 
belonged  to  anolhei; 

[22.]  In  the  absence  of  any  provision  v^n  the  subject,  the  power  to  legiti- 
mate bastard  children,  and  to  change  the  rules  of  inheritance,  would  bekmf  , 
necessarily,  to  the  Legislature. 

[23.]  The  Act  of  1843,  changing  the  names  of  the  complainants,  and  legiti- 
mating them,  is  pur^y  legitiatme  in  its  character— one  not  prohibited  by  the 
Constitution— and  which  should  not  only  be  supported*  but  oonstrued  &» 
vorably  by  the  Courts. 

[24.]  All  departments  of  the  Government  should  be  considered  equaUy  hon- 
orable, useful  and  patriotic ;  neither  attempting  to  disparage,  or  entertaining 
any  undue  sensidveness  or  jealousy  toward  the  other,  nor  suspecting  en- 
croachments where  none  were  intended. 

[25.]  Measures,  exclusively  of  a  foUHealy  Ugitlaimre  or  caemtnw  character,  are 
not  examinable  by  the  Courts.  In  Mei  case,  the  remedy  far  any  real  or 
suppooed  abuse,  is  solely  by  i^ypeal  to  the  people,  at  the  elections. 

[36»]  The  judioial  andiority  is  the  final  and  caonnon  aibiler,  under  the  distri- 
bution G^  power  by  the  Constitution,  of  all  questions  which»  from  their  b»> 
ture,  require  and  admit  of  legal  investigatioB  and  decision.  The  friends  of 
republican  government  and  public  liberty,  have  uniformly  denounced  and 
rebuked,  in  the  strongest  terms,  the  usurpation  of  judicial  powers,  by  the 
Legislature  or  Executive,  as  constituting  the  veiy  essence  it  tyrani^  and 
despotic  government 
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BaaU  and  others  ««.  B«alls. 

la  Bqm^,  in  Upaon  Superior  Covrt  DecisioD  on  demurrer, 
by  Judge  Flotd.    October  Term,  1849. 

By  an  Act  of  the  General  Assembly  of  Georgia,  assented  to 
23d  December,  1843,  **  to  change  the  names  of  certain  persons, 
and  to  render  Uiem  legitimate,  and  capable  of  inherittng,"  and  by 
the  first  section  thereof,  it  was  enacted,  **  that  the  name  of  Wil- 
liam Hiram  Padgett,  of  the  County  of  Muscogee,  be  changed  to 
the  name  of  William  ICram  BeaH,  and  that  the  name  of  Elisba 
Harrey  Padgett,  of  said  County,  be  dianged  to  that  of  EHsha 
Harvey  Beall,  and  that  they  be  legitimatised,  and  known  as  the 
legitimate  children  of  Alpheus  Beall,  of  Upson  County,  their  re- 
puted father,  and  fully  capable  of  inheriting  real  and  personal  es- 
tate of  the  said  Alpheus  Beall,  by  virtue  of  the  Statutes  of  Dis- 
tnbutioB  of  this  State,  and  entitled  to  all  the  prirtleges  which 
diey  would  have  been,  had  diey  been  bom  in  lawful  wedlock.'' 

In  July,  1848,  Alpheus  Beall  died  intestate,  leaving  his  wife, 
Mary  C.  Beall,  and  the  two  children  mentioned  above.  Mary  C. 
Beall  obtained  letters  of  administration  on  the  estate.  Wm.  H. 
Beall  and  Elisba  H.  Beall  filed  a  bill  against  the  administratrix, 
toft  distribution.  To  this  Inll,  a  demurrer  was  filed,  on  the  ground, 
that  the  Act  legitimatising  the  complaiiMnits,  was  inoperative  and 
void — 

1.  Because  it  violates  the  absdote  rights  of  Alpheus  Beall  and 
Mary  C.  Bean. 

2.  Because  it  is  in  derogation  of  the  common  rights  of  Alpheus 
Beallf  to  have  for  his  heirs  his  wife  and  lawful  children. 

3.  Because  it  is  in  derogation  of  die  common  right  of  Mary  C. 
Beall,  the  wife  of  Alpheus  BealL 

4.  Because  the  Act  is  judicial,  and  not  legislative.  . 

5.  Because  it  is  against  public  policy* 

6.  Because  it  is  uneonstittttionid« 

The  Court  overruled  the  demurrer,  md  defbndants  excepted. 

O.  C.  ChMON,  for  plaintiff  in  ettrcr,  dted  the  following  author- 


1  Mad.  C*.  98,  627.  1  Sar.  Ck.  622,  '3.  1  Bl.  Com.  450, 
89, 139.  SnUik'M  Cam.  247,  '9,  267  to  272,  277  to  286,  478  to 
480. .  Hak^9  Com.  Law,  {title,  «  Ana2^$;*  page  31,  mtkelaet 
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Beall  and  olhen  ««.  Beallf. 

^tkebo4kf)2i2,27^    i  Jitc  Law  DU.15Z,'i.    2  Bkiek.  C^m. 

11,  {n.  3.)  247.  2  Ktni,  263,  268,  276,  173,  263.  4  /&.  372.  1 
B4U!.  AJpr.  368.  Schley  Dig.  40,  46,  427.  7  Oa.  Rep.  92.  1 
KaU,  391,  '2.     19  TTrtwi.  659. 

T.  W.  GoooB,  for  defendaota  in  enror,  eiied  tlie  foOowisg  mi- 
thorities : 

2  JECai^  176.  1  m.  Com.  459,  91,  41,  (moU  3,)  125.  2  Pa^m. 
317,  318.    5  Gu.  Rep.  201.    4  Go.  Rep.  47.    2  BJociL  C^m.  lOv 

12,  493,  494,  201* 

By  the  G(mr^,r— L«m pki n ,  J.  delivering  the  optaioo. 

Alpheiu  BmU  k«¥ing  departed  this  life,  intestate,  io  J«ly, 
1848,  administralioo  was  granted  on  his  estate,  to  his  widow  and 
r^ict,  Mary  C.  Beall.  In  September,  1849,  Wm.  H.  Beall  and 
Elifiha  H.  Beall  filed  their  bill  against  the  said  Mary  C.  in  tlie 
Superior  Court  of  Upson  Coumy— claiming,  as  the  chHdren  aad 
distributees  of  the  intestate,  two-thirds  of  bis  estate.  It  i»  ad- 
mitted that  the  complainants  were  bom  out  of  lawful  wedlock ; 
and  their  right  to  the  property  depends  nqKrn  an  Act  ai  the  Le« 
gislature,  passed  in  1843,  and  which  is  set  forth  in  the  record. 
By  it,  the  names  of  sundry  persons,  in  no  way  connected  with 
each  other,  are  changed,  and  they  are  respectively  legitimated  to 
their  reputed  parents. 

The  first  section  is  in  these  words  i  ^  BeU  ena^ed  hy  tkt^  8m* 
aU  and  Hauee  rf  RepreetmUUinee  «»  General  AmenMymH^  and  it 
is  hereby  enacted^  by  the  authority  rf  the  %ame^  ThaC  die  name  of 
William  Hiram  Padgett,  of  the  County  of  Muscogee,  be  citanged 
to  the  name  of  William  Hiram  Beall ;  and  Aat  the  name  of 
Elisba  Harvey  Padgett,  of  said  County,  be  changed  to  that  of 
Elisha  Harvey  Beall ;  and  that  they  be  legitimatised,  and  known 
as  the  legitimate  children  of  Alpheus  Beall,  of  Upson  County-— 
their  reputed  father — and  fully  capable  of  inheriting  real  and  per- 
sonal estate  of  the  said  Alpheus  Beall,  by  virtue  of  the  Statute  of 
Distributions  of  this  State,  and  entitled  to  all  the  privileges  whidi 
they  would  have  been,  had  they  been  bom  in  lawful  wedlodL." 
PflwipAZce  JDaw,;^.  176,  A  jP.  1843. 

But  for  the  zeal  and  ability  with  which  the  complatnaau'  right 
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Be«U  and  otbera  v*  Bealis. 

to  recover  baa  been  resisted,  it  woakl  not  have  occarred  to  the 
Court  that  there  was  any  serious  difficulty  in  this  case.  As  it  is* 
the  argvuBeot  which  has  been  pjnessed  with  so  much  eameatnes8» 
ohaU  reoeive,  as  it  deserves,  the  most  patiei*t  and  re^wdful  con* 
eideration,  at  our  luuids. 

[1.]  We  are  met  upon  the  ihrediold  of  this  discussion,  with  a 
bcoad  negmiiwi  of  the  power  of  the  LegideUure  to  pass  laws  for 
the  legkimaiimi  oihastttrd*.  It  is  the  first  time  I  ever  heard  this 
power  doubted* 

Juige  Blackstooe  says,  ^lat  a  bastard  ntay  be  made  legitimate 
and  capable  of  inheriting,  by  the  transcendant  power  of  an  act  ai 
Parliament,  and  not  otherwise.     1  Bl.  Com.  369. 

Has  the  Legislature  of  Georgia  the  same  povrer  over  this  sub- 
ject, which  is  possessed  by  the  British  Parliament! 

Thk  ioqniry  leads,  necessaryy,  to  an  examination  of  the  rela- 
tive powers  possessed  by  the  Brkish  Parliament  and  our  State 
Lcgiirietmre,  and  the  foundations  upon  whidi  they  respectively 
rest. 

[2.]  In  Great  Britaia,  the  theory  of  Government  is,  that  the 
tevefvignty  of  the  nation  resides  in  the  ParJiament^-eeosisting 
of  ELing,  Lords  and  Commons.  By  gradnal  and  ammemoriti 
vsurpationa,  it  has  been  oompletoly  vnrestad  from  &e  people. 
Hence  it  is,  that  English  writers  speak  fiuniliarty  of  the  omnipo- 
JOMT  of  the  Parliament.  But  the  order  of  thmgs  here  is  exactly 
the  reverse  of  this:  xh%  tuptvme  power  resides  in  the  peopie. 
Thece,  the  gevernm^st  is  master  of  the  peo]^ ;  here,  the  people 
am  masters  of  the  government. 

{d.]  And  notwithstanding  we  hear  eo  mudiof  the  British  Con- 
ititu^ion  celebrated,  as  it  has  been,  in  the  most  subHme  and 
ebbcorate  strains — ^by  poets*  orators,  lawyers  and  statesmen-— as  **  a 
noble  &bric,  raised  by  the  labor  of  so  many  eoituries,  repaired  at 
the  expense  of  so  many  millions,  and  cemented  by  such  a  profo- 
eiea  of  bhied-««  frhnc  that  has  retisted  4he  efforts  of  so  many 
.raoesofgiants''— 410  suoh  tfaii^  as  a  constitution— yroperly  so 
called— exists  in  that  kingdom.  Like  their  Common  Law,  tiiere 
le  no  Moord,  t»  wriimg,  of  its  provisions.  The  sphere  of  the 
▼aiMM  departments  of  the  Govermnent— *l^gidative,  judicial  and 
egtaeotive'  io  oot  aoeurat^  defined— the  orbit  of  eadi  oleady 
^ddioealed— Hheir  respective  p6wers  and  duties  known  and  aa- 
«fBed.     Tkeir  Coii8lilution»  instead  of  being  the  eoatroller  and 
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guide,  k  tbe  creatore  and  the  dependant  of  the  Parliaaieot.  The 
mmmipoUtU  amikarify  of  the  Parliament,  instead  of  the  Ckmtiihttmh 
18  the  dernier  resort  to  which  recourse  b  had,  in  times  and  in  doc* 
trines  of  uncommon  difficulty  and  importance ;  and  its  power  is 
absolute  and  uncontrollable,  inasmuch  as  it  may  alter  or  change 
the  Constitution  itself— such  as  it  is-— at  pleasure. 

But  here,  we  have  written  Constitutions,  both  in  the  Federal 
€rOYemment  and  the  individual  States;  and  these  written  Coosti* 
tutions  are  the  acts  of  the  peopie^  and  not  of  the  Gcvemmetd.  In 
these,  tkeirmvereign  will  is  embodied— <<nd  by  these,  the  powers 
of  Gtyremmetit  are  respectirely  distributed  into  three  distinct 
and  co-ordinate  branches — viz,  the  legblative,  the  executiTe»  and 
the  judiciary—- «11  of  which  are  equally  bound  by  duty  to  their 
constituents,  the  people. 

[4.]  "What  power,  then,  hare  the  people  of  Georgia  delegated, 
in  the  Constitution,  to  the  Legislature,  which  enacted  the  Statirte 
under  which  William  H.  and  Elisha  H.  Beall  dairo  !  The  grant 
is  exceedingly  broad  :  **  The  General  Assembly  shall  have  power 
to  make  mil  laws  and  ordinances  whidi  ikey  shall  deem  necessary 
and  proper,  for  the  good  of  the  State,  which  shall  not  be  repug- 
nant to  the  Constitution.'*     Art.  1,  §2^,  Prinee,  905. 

While  I  utterly  repudiate  the  opinion  of  Mr.  Jeffinraon,  '<  diat 
ihe  ordinary  Legislature  may  alter  the  Constitution  itaeii*' {NUee 
cm  Virgimiot  p-  S16,)  (except  in  the  mode  which  the  people  them- 
selves may  prescribe  in  thai  instrument— (see  Art.  4,  §15,  Prtace, 
913,)— ^or  this,  indeed,  would  be  to  dothe  republican  LegisbUnea 
with  the  omnipotence  attributed  to  the  British  Parliament)— yet,  I 
ask,  is  it  not  manifest,  that  aU  acts  of  the  Legislature  are  validf 
which  do  not  violate,  inftinge  or  impair  the  Fedwal  Constkation, 
the  laws  of  the  United  Swes,  made  {mrsuant  thereto*  any  treaty 
made  under  the  authority  of  the  United  States,  and  the  Constitu- 
tion of  this  State  t 

[5.]  And  will  not  sudi  laws  be  binding  upon  any  othmr  brandi 
of  the  Federal  or  State  GUivemmei^,  as  well  as  upon  any  indi- 
vidual dtizen  f 

If  it  is  not  so,  then  the  idea  that  the  |Mop2s  are  s«otfrs^9,  in  this 
State,  is  a  vain  phantom.  If  the  Executive  or  Judiciary  r^ise 
to  execute,  in  good  fiuth,  the  will  ot  the  people,  as  constitutioadly 
expressed  in  the  Acts  of  the  Legislature,  passed  in  sabordinatioB 
to  the  Constitution,  then,  indeed,  is  die  foundation  <^  public  traa- 
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quititj,  a0  weU  as  of  popalar  institutions,  sapped  and  nndermined. 
For  myself  I  must  dischdm  all  such  right.  The  Legislature  may 
pass  laws  the  ino6t  absurd  and  unreasonable— if  it  be  not  disre- 
^>ectful  to  suppose  such  a  diing— still,  if  they  be  amsdiutumal^ 
thefeople  hare  made  th^m  the  sole  and  exclusive  judges,  whether 
or  not  they  are  **fifr  the  good  of  the  State**  The  Judges  are  not 
at  Hberty  to  reject  them ;  the  Executive  is  bound  to  observe  and 
enforce  tliem.  "  The  best  laws,"  says  Vattel,  **  are  useless,  if 
they  are  not  religiously  observed.  The  people,"  continues  this 
writer,  **  ought  to  watch  very  attentively,  in  order  to  render  them 
equaOy  respected,  by  tkoee  loko  govern  and  by  the  people  destined 
to  ol>ey.  To  disregard  the  laws  of  a  State,  is  a  capital  crime 
against  society ;  end  if  those  guilty  of  it  are  invested  with  author- 
ity, they  add  to  this  crime  a  perfidious  abuse  of  the  power  with 
which  they  are  clothed."  Vatid's  Law  cf  Natunu,  b.  1,  3, 
4tn.  30. 

Our  conchinon,  therefore,  is,  that  the  General  Assembly  had 
Ibe  power  to  pass  this  Act.  It  is  one  which  has  been  exercised 
ever  since  the  organization  of  the  State  Government,  and  one 
which  is  habitually  practised  by  every  State  Legislature  in  the 
TTnion.  See  OriJUh*9  Annual  Law  ReguUff  title,  Baetarde,  and 
Statmiee  of  Georgia,  pasem. 

(6.]  But  it  is  argued  that  this  Act  m  unconstitutional.  If  this 
be  eleafiy  0O>  then,  notwithstanding  it  may  be  true,  as  asserted  in 
the  Federtdist,  Chat  **  the  Judiciary  is,  beyond  comparison,  the 
weakest  of  the  three  d^artments  of  power-^^ihat  it  can  never  at- 
tack, mtk  success,  either  of  the  other  two*  and  all  possible  care 
is  requisite  to  enable  it  to  defend  itself  against  their  attacks"— (iV<?. 
78)-«or,  in  the  language  of  Montesquieu,  **  of  the  three  powers— 
the  legislative,  executive,  and  the  judiciary — the  judiciary  is 
next  to  nothing"— (Spirit  of  Laws,  vol.  1,  jp,  186) — still,  I  repeat*  j 
if  this  Act  is  a  plain  and  palpable  violation  of  the  Constitution, 
this  Court  has  the  power,  and  it  becomes  its  imperative  duty,  to 
declare  it  so.  Nor  is  the  power  of  passing  upon  the  constitu- 
tionaliry  of  a  State  Statute,  restricted  to  this  branch  of  the  Judi- 
dary .  It  necessarily  belongs  to  every  grade  of  magistracy — firom 
the  highest  to  the  lowest ;  nay,  nranicipal  corporations,  when  ex- 
ercising judicial  functions,  are  vested  primarily  with  this  power. 
Indiana  ^.  Tnmpike  vs.  PMUifs,  2  Pennsyl.  184.  Moore  vs. 
Houston,  9  S.l^R.  169.  People  vs.  Foot,  19  Johns.  6S.  ExparU 
VOL.  VIIL    28 


Digitized  by  VjOOQIC 


S18  SUPREME  COURT  OF  GEORGIA. 

BmU  and  otherf  vt,  Beallf . 

JfcCbBwm,  1  Cmoeii,  550.  Vamtxem  v$.  HoglthentB,  1  SotOk.  199. 
OUm  vi.  HaUett  %  SautM.  466.  WhiitiiigUm  tv.  Polk,  1  Bar.  4* 
J.  236.  JNorrii  n$.  Tnutm  of  Ahmgdom  Aoadew^,  7  QilL  tf 
Johtu.  7.  Orame  «#.  McOimnii,  1  GUI.  9f  Johm.  463.  i>er^ 
Tum^ike  Campany  p$.  Parks,  10  Cmmi.  598.  GfoiAcuM.  Siomng^ 
torn,  4  Cmm.  225.  ITia  «t.  Sunderiand,  3  FmpU.  507.  <S^arr  «t. 
iZoMMom  1  Cft^  257.  Ih^  ps.  McKinnk,  1  C^lt^.  237.  Stam-^ 
ifbrd  u.  Barry,  1  Aik.  314.  TTooit  ««.  Wmmick,  3  iVl  i9aiK|P. 
473.  Dow  vs.  Norris,  4  J^T.  S^BOt^,  16,  Pi«»te^^iM  Btm^  «#. 
N.  H.  Bridge  etal.lN.  Hamp.  65,  66,  Lmmfi  Ooh^  6  Qreemi: 
412.  BoiodoMam  vt.  Richmond,  6  fS^een/.  112.  jLtfim  m.  II%M» 
3  Gf^en/.  326.  Durham  m.  tsewiskm,  4  Gfreoi^.  140.  2  P<f€iv» 
522.  12  TF%Ml.  270.  3  DaU,  386.  2  DM.  309.  4  Dotf.  18. 
6  OoMft,  128.  C^^ifrtt.  175.  Ik.  285.  VToiUbr,  14^.  1  mael^. 
906.  1  jBr«e«e,  70, 209.  2  Porter,  302.  1  Marsh.  290.  2  Ir«^. 
90.  4  Monroe,  43.  5  flaytr.  271.  Cooke,  217.  4  Toy.  20«* 
9  lb.  490.  3  Desamss.  476.  1  JtTcCbnl,  938.  Harp.  385.  1 
JBa^.  28.  1  Murp.  58.  6  JSonJ.  245.  1  Va.  Oases,  20.  1 
JBffm.  419.  2  Yeates,  493.  5  St»9i.  355.  11  Mass.  R.  396.  13 
Pici^.  60.     15  Mass.  R.  407.    7  j^,  466. 

Tbe  right  here  asserted,  is  a  nec^ssarj  attribute  of  every 
Court  in  the  country,  as  wiH  appear  from  the  fact,  that  if  there 
h^pens  to  be  an  irrecondlaUe  yarianee  between  the  Constitu- 
tion— ^which  is  the  fundamental  law — and  a  partieulur  Act  pro* 
ceeding  from  the  le^slative  body,  t^^a^  which  has  the  supeo'ior 
obligation  and  validity,  ought,  of  course,  to  be  preferred ;  in 
other  words,  the  Constitution  oDght  to~be  prefbrrsd  to  the 
Statute — the  intendon  of  the  people,  to  the  intention  of  dieir 
agents.  Nor  does  this  conclusion,  as  is  shown  in  the  woiic  first 
aboye  ^ted«  by  imy  means  suppose  a  superiority  of  tbe  jodieial 
to  the  legislatrre  power.  It  only  supposes  tha$  the  power  of  the 
people  is  superior  to  both,  and  that  where  the  will  of  die  Legis* 
kUure,  declared  in  Statutes,  stands  in  opposidon  to  that  of  die 
people^  declared  in  the  Chnstituiian,  the  Judges  ought  to  be  go- 
verned by  the  latter,  nUher  than  ihe/ormer.  They  ought  to  reg* 
ulate  their  decisions  by  the  fundamental  laws,  radier  than  diose 
which  are  not  fundamental.  If  two  Statutes  clash,  the  Courts 
decide  that  the  last  in  order  of  dme  shall  control ;  and  if  the  will 
of  the  original  and  superior  authority  interferes  with  that  of  die 
ikrmiltte  and  ii^triar^  iiatvu*^  ftn4  xmaop  alilce  teachi  thai  the 
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ktter  most  yield;  andf  aocordiogly,  that  it  will  be  the  duty  9C 
evtr^  judieial  tribunal  ia  the  land,  to  adhere  to  the  Conatitutioa» 
and  cBsregard  a  particular  Statute  that  costraveoea  it. 

The  ^>Ilowing  i^posite  remarka  ai^  firom  Mr.  Jama  VPtlmth 
formerly  one  of  the  Associate  Justtoes  <^  die  Supretne  Court  of 
the  Unked  States : 

**  In  this  country,  the  legtslatrve  authority  is  subjected  to  dm 
control  arisbg  firom  the  Conati^tion.  From  the  C<mstitUtioni 
the  legislatiTe  department,  as  well  as  every  other  part  of  the  Go* 
vemment,  derives  its  power;  by  the  Constitution,  the  legidativa» 
as  well  as  every  other  department,  must  be  directed )  of  the  CpU* 
stitution,  no  alteradon  by  the  Legislature  can  be  made  or  au« 
tboritfed.  In  our  systems  of  jurisprudence,  theae  pdiltUms  ap* 
pear  to  be  incontrovertible.  The  Constitution  is  thd  supreme 
law  of  the  land«  To  that  supreme  kw,  etery  dthet  iK>irer  must 
be  inferior  and  subordinate. 

**  Now,  let  us  suppose,  diat  the  ti^gisl&tiire  ^ould  pass  an  Act 
manifestly  repugnant  to  some  part  of  the  Constitution,  and  that 
the  operation  and  validity  of  both  should  come  regularly  in  ques- 
tion, before  any  Court  The  business  and  design  of  the  judicial 
power  is,  to  administer  jusdce,  according  to  the  law  c^the  land. 
According  ta  two  contradictory  rules,  jusdce,  in  the  nature  oi 
diinga,  cannot  possibly^  be  administered.  One  of  them  musti  of 
necessity,  give  place  to  the  other.  Both,  according  to  Mt  suppo» 
sition,  come  regularly  before  the  Court,  for  its  decision  on  their 
operation  and  validity.  It  is  the  right,  and  it  is  the  du^,  of  the 
Court,  to  decide  upon  them.  Its  decimon  must  be  made,  fer  Jus« 
tice  must  be  administered,  according  to  the  law  of  the  land. 
When  the  question  occurs— *What  is  the  law  of  the  land  t-*it 
must  also  decide  this  question.  In  what  manner  is  this  question 
to  be  decided  f  The  answer  seems  to  be  a  very  easy  one*  The 
supreme  power  has  given  one  rule— a  subordinate  power  haa 
given  a  contradictory  rule ;  the  former  is  the  law  of  the  land  | 
as  a  necessary  consequence,  the  latter  is  void^  and  has  no  ope* 
ration. 

^  This  is  die  necessary  result  of  the  distribution  trf*  power,  made 
by  the  Constitution,  between  the  Legblature  and  the  judicial  de> 
partments.  The  same  Constitution  is  the  supreme  law  to  both. 
If  diat  Constitution  be  infrmged  by  one,  it  is  no  reason  that  the 
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iofringement  should  be  abetted,  though  it  is  a  strong  reasoa  tfamt 
it  should  be  discountenanced  and  declared  void  by  the  other. 

**  The  efiects  of  this  salutary  regulation, .  necessarily  resulting 
from  the  Constitution,  are  great  and  illustrious.  In  consequence 
of  it,  the  bounds  of  the  legislative  power — a  power  the  most  apt 
to  oyerleap  its  bounds— are  not  only  distinctly  marked  i|i  the 
system  itself,  but  effectual  and  permanent  provision  is  made,  that 
every  transgression  of  those  bounds  shall  be  adjudged  and  ren- 
dered vain  and  fruitless.  What  a  noble  guard  against  legislative 
despotism  I 

**  This  regulation  is  far  from  throwing  any  disparagement  upon 
the  legislative  department.  It  does  not  confer  upon  the  judiciary 
a  power,  superior  in  its  general  nature,  to  ^at  of  the  Legislature; 
but  it  confers  upon  it,  in  particular  instances,  and  for  particular 
purposes,  the  power  of  dedaring  and  enforcing  the  superior 
powers  of  the  Constitution — the  supreme  law  pf  the  land. 

"  This  regulation,  when  considered  properly,  is  viewed  in  a  &- 
vorable  light  by  the  Legislature  itself:  '  It  has  been  objected,' 
said  Mr.  Boudinot,  a  learned  and  distinguished  member  of  Con- 
gress, '  that  by  adopting  the  bill  before  us,  we  eipose  the  measure 
to  be  considered  and  defeated  by  the  Judiciary,  which  may  ad- 
judge it  to  be  contrary  to  the  Constitution,  and  therefore  yoid» 
and  not  lend  their  aid  to  carry  it  into  execution.  This  gives  me 
no  uneasiness.  I  am  so  fer  from  controverting  this  right  in  the 
Judicivy>  that  it  is  my  boast  and  my  confidence.  It  leads  me  to 
greater  decision  on  all  subjects  of  a  constitutional  nature,  when  I 
reflect,  that  if,  from  inattention,  want  of  precision,  or  any  other 
defect,  I  should  do  wrong,  there  is  a  power  in  the  Government 
which  can  constitutionally  prevent  the  operation  of  a  wrong  mea- 
sure from  affecting  my  constituents.  I  am  legislating  for  a  na- 
tion, and  for  thousands  yet  unborn ;  and  it  is  the  glory  of  the 
Constitution,  that  there  is  a  remedy  for  the  feilures  even  of  the 
Legislature  itself.'  "  WiUm*9  Lectures  on  Lawt  1  vuL  460,  '!» 
'2,  '3. 

I  could  multiply  quotations  to  the  same  effect,  to  any  extent, 
from  Judge  Tvckert  in  his  Aj^endix  to  Blackstone— Mr.  Justice 
Woodbury f  in  Merrill  vs.  SJierhwne,  1  N,  Hamp,  Rep.  199— ^and 
many  others  of  the  ablest  and  soundest  constitutional  jurists  and 
statesmen  that  have  adorned  our  country.  But  these,  I  hope,  will 
suffice  to  place  this  delicate  and  important  principle  in  its  true 
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and  pr<^r  light.  AasamiDg,  then,  that  it  is  both  our  right  and 
doty,  to  pronounce  this  Act  void,  provided  it  mamfestly  appears 
to  be  umxmiiUutumal,  we  aak,  wherein  is  it  obnoxious  to  this  ob- 
jection? 

[7.]  We  fully  recognize  the  principle  insisted  upon  with  so 
much  earnestness,  by  counsel  for  the  plaintiff  in  error — that  the 
property  of  Alpheus  Beall  cannot  be  taken  from  him  and  given 
to  anodier,  without  his  consent  and  against  his  will ;  and  that  his 
right  to  it  consists  not  only  in  its  enjoyment  during  his  life,  but  to 
its  future  disposition,  after  his  death.  But  we  respectfully  sub- 
mit, that  this  is  not  the  question  presented  for  our  adjudication. 
For,  conceding  that  the  assent  of  Alpheus  Beall  was  necessary, 
coMstkutianaUyf  to  the  efficacy  of  this  Act— or,  as  a  condition  pro* 
cedent  to  its  taking  offset — still,  a  becoming  respect  for  the  other 
two  co-ordinate  departments  of  the  Government,  would  compel 
us  to  presume  that  such  assent  was  given. 

[8.]  And  this  legal  presumption  is  greatly  strengthened,  in  the 
present  case,  from  the  fact,  that  Alpheus  Beall  lived  ^ve  pears 
after  this  Statute  was  passed,  and  took  no  steps,  so  far  as  we  are 
informed  from  the  evidence  before  us,  to  d^eat  it,  either  by  at- 
tacking it  directly  for  fraud  in  its  procurement,  or  making  such 
testamentary  disposition  of  his  estate,  as  would  counteract  or 
thwart  its  provisions.  Again,  the  general  rule,  now^  universaU j 
adopted  by  the  Courts,  of  inferring  consent  to  an  Act  like  this,  is 
the  more  justifiable  in  this  State,  where  all  Acts  and  Ordinances 
are  held  and  made  public  laws;  and  the  several  Courts  of  Law 
and  Equity  in  this  State,  (a  ybrttori,  individuals!)  are  bound  to 
notice  them  as  such.     Frinet^  215. 

[9.]  Indeed,  the.  Supreme  Court  of  North  Carolina  have  inti- 
mated, that  the  Legislature  have  the  power  to  enact  such  a  law 
as  this,  without  the  consent  of  the  reputed  father,  express  or  in»- 
plied.  Chief  Justice  Rt^ln,  in  Perry  et  al,  vs.  Newsomt  (1  Ire- 
deWs  Eq.  Rep.  28,)  says,  <*  We  do  not  mean  to  say,  positively, 
that  the  Legislature  cannot  make  one  who  is  out  of  Uie  line  of 
descents,  succeed  to  an  ancestor,  instead  of  him  who  would  be 
heir  according  to  die  general  law.  Perhaps,  if  the  power  of  dis- 
position by  the  ancestor  in  his  lifetime,  be  not  restricted,  and  as 
the  law  gives  the  capacity  to  inherit,  it  may  not  be  beyond  the 
power  of  the  Legislature,  by  even  a  private  law,  passed  before 
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the  death  of  the  owner,  to  annul  the  capacity  of  one  person  to 
succeed,  and  confer  it  on  another." 

I  should  seriously  question  the  power  of  the  Legislature  to 
pass  a  pHrate  Act,  changing  the  law  of  descent,  as  it  respects 
one  individual  of  the  community,  without  his  consent,  when  it 
left  all  the  rest  of  the  citizens  of  the  State  unmolested  by  its  ope- 
ration. Such  an  Act,  in  my  humble  judgment,  to  be  valid,  must 
be  on  petition  of  the  party,  or  by  his  consent,  express  or  implied. 
The  Constitution,  it  is  admitted,  authorises  the  Legislature  to 
pass  all  laws;  but  one  of  the  essential  elements  of  law  is,  it  must 
be  general — a  rule  prescribed  for  th6  civil  conduct  of  the  fckde 
community,  and  not  a  transient  order  from  a  superior,  to  or  con- 
cerning a  particular  person,  1  Bh  Com,  44.  Under  our  institu- 
tions, all  men  are  considered  as  equal,  and  die  same  laws  should 
apply  alike  to  all.  If  it  be  fit  and  proper  that  one  individual's 
property  should  descend  in  a  particular  way,  then  it  is  equally  so, 
that  every  other  individual's  should  descend  the  same  way.  This 
is  the  very  genius  and  spirit  of  ottr  system ;  and  were  Ae  Legis- 
lature to  single  out  an  individual  and  declaie,  that,  dying  intestate 
and  wanting  Hneal  descendants,  his  undes^  instead  of  his  eoimfit, 
should  inherit  his  estate,  but  that  in  every  other  case  the  coUsms 
should  be  the  next  collateral  heirs,  we  should  be  strongly  inclin- 
ed to  hold,  that  this  was  not  law,  for  the  reason  already  assigned* 

[10.]  Here,  however,  this  objection  does  not  exist;  fer  we 
hold,  that  as  to  the  facts  in  this  case,  every  Court  must  receive 
them  as  importing  verity,  to  die  same  extent  that  the  reeords  of 
the  Court  are  evidence  to  the  Legislature,  or  another  Court,  of 
the  matters  of  fact  transacted  in  the  Court,  and  of  which  the  re- 
cord is  the  memorial ;  and  although  nojt  eomelusvve,  they  are  to  be 
treated  as  true,  until  the  contrary  appear.  4  Dev.  L,  Rep.  110, 
Drake  et  al,  vs,  Drake  et  al,  I  am  equally  clear,  however,  that 
such  an  Act  may  be  relieved  against,  upon  the  ground  of  fUse 
suggestion  and  fraud.  This  is  the  doctrine,  undoubtedly,  of  the 
English  Courts,  as  to  private  Acts  of  Parliament,  notwithstanding 
its  plenary  powers. 

[11.]  So  much,  then,  as  to  the  interest  of  Alpheus  Beall,  him- 
self, in  his  property,  present  and  prospective.  It  is  argued,  how- 
ever, that  the  marital  rights  of  bis  wife  attached,  and  that  these 
cannot  be  curtailed  by  this  Act,  without  htr  consent.  Nemo  eH 
h€sres  viventis — ^no  one  can  be  heir  during  the  life  of  his  ancestor — 


Digitized  by  VjOOQIC 


MACON.  FEBRUARY  TERM,  1880.  888 

Beall  and  others  •«.  Beall*. 

ia  tbe  ftmiliar  maxim  of  tbo  Common  Law.  Co.  LUu  22»  h^ 
*'  Bj  law,*'  says  Mr.  Broom,  in  his  comments  upon  this  maximt 
^  no  iidieiitance  ean  vest,  nor  can  anj  person  be  the  actual,  com- 
plete heir  of  anolkert  till  the  ancestor  b  previously  dead ;  before 
the  happening  of  this  event,  he  is  called  heir  apparent,  or  heir 
presumptive ;  and  his  daim  must  necessarily  be  to  an  est ato 
which  remained  in  the  ancestor,  at  the  time  of  his  death,  and  of 
which  he  has  made  no  testamentary  disposition;  so  that  it  is  sub* 
ject  to  be  defeated,  by  the  superior  title  of  an  alienee  in  the  an- 
cestor's lifetime,  or  of  a  devisee  under  his  will."  Broom^M  L.  AT, 
fidd.  2  N.  Com.  kff  Stewart,  2Z1.  Co.  LitC^i^.  1  Steph.  Com. 
368. 

[12w]  If,  then,  Alpheus  Beall  could,  by  deed  or  tciil^  in  his  lifo> 
tiine,  have  deprived  his  wife  of  the  y>kole  of  his  estate,  except 
dower,  is  it  not  clear,  that  he  could  procure  an  Act  of  the  Legis* 
latore  to  be  passed,  which  would  limit  her  to  one-third  of  it,  hif 
de$cent,  after  his  death  t 

{13.]  Again,  this  Statute  is  attacked  upon  the  high  and  lofty 
principles  of  honor  and  morality ;  and  authority  is  not  wanting 
for  thb  notion*  Lord  O.  B,  Oilbert  places  the  exclusion  of  bas- 
tards from  the  feudal  succession,  upon  this  ground :  «  The  Lords," 
says  he,  **  would  not  be  served  by  any  persona  that  had  that  stain 
on  ihekr  legitimation,  nor  sufter  such  immoralities  in  their  several 
^bns."  OUheri  on  Temrres,  17.  Heinecciui,  in  his  Dissertation  de 
Levis  Noftm  Macula,  states  that  they  are  excluded  from  the  in* 
beritance  in  Germany,  and  bear  the  mark  of  disgrace^«>#m;?fr 
levinota  adspersir/nissevidentur  ;  and  the  writer  bestows  a  highly 
wrought  eulogium  upon  this  branch  of  Germanic  jurisprudence. 

Our  answer  to  this  position,  however,  is,  that  the  people  of 
Gkorgia,  in  their  written  Constitution,  have  seen  fit  to  intrust  the 
Oenerat  Atsemily,  and  not  the  Judiciary,  with  the  discretion  of 
deterteiniog  whether  or  not  this  kind  of  legislation  is  promotive 
of  ^  public  morality,  or,  in  other,  words,  is  *^ for  the  good  of  th^ 
State;**  and  should  we,  aa  we  have  been  so  solemnly  and  elo- 
quently urged  to  do,  assume  jurisdiction  over  a  subject  that,  in 
the  distribution  of  power,  has  been  committed  to  another  depart- 
ment of  the  Government,  tbe  question  might  well  be  propounded 
to  us,  which  was  addressed  to  Moses,  by  the  Hel»«w,  *'  who 
aaade  tj^  a  judge*'  in  this  matter  1   A^d  I  apprehend,  we  should 
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find  it  greatly  tdoho  difficult  to  return  a  satis&ctory  answer,  than 
did  the  divinely-called  and  commisstoned  leader  of  the  Israelites. 
[14.]  But  were  it  otherwise-— were  this  an  open  question,  to 
be  settled  by  the  Ctmrtt,  instead  of  the  Legidature,  much  might 
be  said  in  fevor  of  the  poUcy  pursued  by  the  reputed  father  of 
these  complainants ;  fbr,  while  on  the  one  hand,  too  much  coun- 
tenance ought  not  to  be  given  to  the  indulgence  of  criminal  de- 
sire, or  encouragement  to  the  increase  of  spurious  offering,  still 
that  policy  may  well  be  doubted,  which  would  reject  all  provisioa 
made  for  children  thus  unfortunately  circumstanced,  and  enSer 
them  to  be  cast,  naked  and  destitute,  upon  the  workL  In  the  case 
of  the  Marchioneu  (if  Annandale  vs.  Anne  Harris,  (2  P,  Wms.  R, 
432,)  where  the  Marquis  of  Annandale,  in  liis  lifetime,  had  un- 
lawful familiarities  with  Anne  Harris,  who  was  before  a  modest 
woman,  but  the  Marquis  sediiced  her,  and  bad  a  child  by  ber» 
and  gave  a  bond  to  her  for  the  payment  of  <^2000,  mdiin  a  year 
aAer  his  death,  for  her  use  and  benefit,  as  well  as  that  of  the 
child,  and  his  widow  having  brought  her  bill  in  Equity,  to  be  re- 
lieved agaiil^  the  deed,  as  gained  upon  unlawful  and  wicked  cotr 
sideration,  Lord  Chancellor  King  said,  **  If  a  man.  does  mislead 
an  innocent  woman,  it  is  both  i-eason  and  justice,  he  should  make 
her  a  reparation ;  imt  this  case  is  stronger  in  respect  of  the  innocent 
childf  whom  the  father  has  occasioned  to  he  brought  into  the  world 
in  this  shameful  manner^  and  for  whom,  in  justice,  he  ought  to  jpro- 
vide,**  And  Chancellor  Kent,  in  referring  to  this  language, 
speaks  of  it  as  ^  mucb  more  conformable  to  justioe  and  human- 
ity," than  some  of  the  **hard*'  decisions  whidi  had  preceded  it. 
2  Kenfs  Com.  217. 

In  Beachcroft  vs.  Beaehcroft,  (1  Mad.  Rep.  430,)  die  testator 
died  a  bachelor,  leaving  five  natural  children  by  an  East  Indian 
woman.  He  bequeathed,  by  bis  will,  ^£5000  to  each  of  his  chil- 
dren, and  6000  Sicca  rupees  to  the  mother  of  his  children.  There 
was  no  other  description  of  the  legatees  in  the  will.  It  was  al- 
lowed to  be  proved,  dehors  the  will,  that  the  testator  had  recog- 
nized them  as  his  children,  and  had  sent  three  of  them  to  Eng- 
land for  an  education.     The  legacies  were  decreed  to  them. 

The  point  in  Gardner  vs.  Heyer,  (2  Paige,  11,)  was,  whether 
the  four  natural  children  of  the  testator-^-one  son  and  three 
daughters— should  take  as  legatees  under  his  will!  And  Chan- 
cellor Walworth  ihvLB  expresses  himself, '<  If  there  is  not  some 


Digitized  by  VjOOQIC 


MACON,  FEBRUARY  TERM,  1850.  225 

Beall  and  o&ere  vs.  Bealla. 

uobending  rule  of  law,  which  makes  it  the  duty  of  the  Court  to 
punish  eke  i$mocent  and  unqfending  offspring  for  tAe  sins  of  their 
parents^  I  do  not  see  how  these  legatees  can  be  deprived  of  the 
property  which  was  intended  to  be  given  them  by  the  testator." 

[15.]  The  Legislature  of  Virginia,  in  1785,  passed  an  Act, 
which  is  now  incorporated  in  the  Revised  Code  of  that  State,  and 
which  haa  been  adopted  in  a  large  portion  of  the  Union,  recog- 
nizing the  rule  of  the  Civil  Law,  in  opposition  to  the  Canon  and 
Common  Law,  namely :  that  ante-nuptial  children  are  legitimated 
by  subsequent  marriage,  and  the  acknowledgment  of  the  children 
by  the  father. 

A  question  arose,  under  the  Virginia  Act,  in  Stones  vs.  KeeUng, 
{note  to  Rice  vs.  Efford,  3  Hen.  ^  Munf  228,)  when  the  Court 
seemed  to  think,  that  illegitimacy  was  to  be  viewed  very  differ- 
ently, where  matters  of  property  and  succession  toere  concemedf  than 
in  criminal  prosecutions;  and  that,  notwithstanding  any  legal  bar, 
the  law  ought,  in  the  former  case,  to  receive  the  most  liberal 
construction,  "it  being  undoubtedly  the  design  of  the  Legislature 
to  establish  the  most  liberal  and  extensive  rules  of  succession  to 
estates,  in  favor  of  all  in  whose  favor  the  intestate  himself,  had  he 
made  a  will,  might  have  been  supposed  to  be  influenced ;  and 
here,  there  can  be  no  doubt,  had  he  died  testatCf  that  these  {natU" 
ral)  daughters  would  have  been  the  first  objects  of  his  care." 

[16.]  I  ask,  can  there  be  a  doubt,  but  that  if  Alpheus  Beall  had 
died  testate,  that  he  would  have  preferred  that  two-thirds  of  his 
estate  should  have  gone  to  these  complainants,  who,  although  il- 
legitimate, are,  nevertheless,  descended  from  his  loins — ^bone  of 
his  bone,  and  flesh  of  his  flesh — than  that  the  whole  should, 
through  right  of  inheritance,  or  by  will  from  his  vridow,  have 
passed  over  to  her  next  of  kin,  who  are  strangers  to  his  blood  t 
If  this  be  so,  then  this  Statute  should  receive  the  most  beneficial 
construction  in  behalf  of  these  complainants.     2  Fonh.  124. 

I  am  fully  warranted  in  this  assertion,  by  the  facts  set  forth  in 
the  following  extract  from  the  complainants'  bUl,  and  which,  by 
the  demurrer,  are  admitted  to  be  true : 

"  And  your  orators  charge,  that  sometime  before  the  death  of 
said  Alpheus  Beall,  (near  twelve  months,)  he  vtrrote  a  letter  to 
Frederick  Beall,  his  brother,  at  Lumpkin^  Stewart  County,  to 
come  and  see  him ;  that  said  Frederick  did  come  to  Thomaston, 
in  pursuance  of  the  request,  and  when  the  said  Alpheus  Beall  met 
toL.  VIII  29 
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bis  brother,  and  took  him  by  the  hand  and  cried  like  a  child,  and 
after  becoming  calm  and  composed,  he  told  Frederick,  that  he 
had  sent  for  him  to  write  his  will,  and  wanted  to  bequeath  to  his 
said  wife,  Mary  C.  Beall,  what  property  she  brought  with  her,  at 
the  marriage,  (a  negro  woman,  Sukey,  and  some'other  articles  of 
not  much  value,)  to  his  wife,  absolutely,  and  that  all  of  his  own 
property,  raised  and  realized  by  his  own  efforts  and  industry,  he 
wished  disposed  of  so  as  to  give  a  lifetime  estate  of  one-third  to 
his  wife,  the  remainder  to  your  orators,  forever,  share  and  ahare 
alike,  and  the  third  given  his  wife  for  life,  to  revert  back,  at  her 
death,  and  go  to,  and  become  the  property  of,  your  orators,  for* 
ever,  in  equal  proportions ;  that  said  Frederick  Beall  advised  him 
to  make  no  will,  but  leave  the  matter  where  the  law  would  take 
it,  and  distribute  one-third  to  the  wife,  the  other  two-thirds  to 
your  orators,  absolutely,  to  which  said  Alpheus  Boall  consented 
reluctantly. 

**  Your  orators  charge,  that  Frederick  Beall  is  now  deceased; 
but  your  orators  charge,  that  all  these  things  that  passed  between 
said  Alpheus  Beall  and  his  said  brother,  were  known  to  said 
Mary  C.  BeaU." 

[17.]  Judge  TttckeTy  in  delivering  the  opinion  of  the  Court  in 
Sleigh  V8,  Shider,  (5  Call's  Rep.  439,)  speaks  of  a  similar  law  to 
that  which  we  are  considering,  as  having  done  all  it  could  *<to 
protect  and  provide  for  the  innocent  offspring  of  indiscreet  pa- 
rents." 

In  the  ca^e  of  Pratt's  Lessee  vs.  Flamer  et  al,  (5  Har,  if  Johns. 
10,)  the  Court  say,  "  Where  can  be  the  justice  or  policy  in  pun- 
ishing the  innocent  offspring  for  the  criminal,  illegitimate  inter- 
course between  their  parents  t  Their  situation  is  deplorable 
enough,  without  being  deprived  of  the  pecuniary  aid  of  those 
who  brought  them,  disgracefully,  into  existence.  It  is  difficult 
to  discern  what  principle  of  policy  it  is,  that  will  enable  the  fa- 
ther of  illegitimate  bom  children,  to  provide  for  those  who  have 
lived  long  enough  to  acquire  a  reputed  name,  that  will  exclude 
him  from  making  provision  for  the  child  that  is  unborn,  and  who, 
when  it  comes  into  existence,  will  stand  more  in  need  of  his  assis- 
tance. Let  the  policy  of  the  English  Courts  have  been  what  it 
might  in  the  reign  of  Elizahethyil  has  long  ceased  to  be  the  policy 
of  Maryland^  to  have  natural  children  unprovided  for ;  on  the 
contrary,  the  subsequent  marriage  of  the  parents,  legitimates  the 
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prior  bom  children;  and  if  the  father  ts  so  unnatural,  as  to  leare 
the  child  unprovided  for,  he  can  be  forced  to  do  his  duty,  and 
compelled  to  take  care  of  his  offspring,  although  illegitimate." 

These  quotations  will  suffice  to  show,  that  Courts  and  Judges 
distinguished  for  their  ability,  have  regarded  bastards  as  having 
strong  claims  to  equitable  protection ;  on  the  other  hand,  it  is 
due  to  candor  to  state,  that  there  are  cases  where  Courts  have 
withheld  from  them  every  favorable  intendment  which  the  lawful 
heir  would  have  been  entitled  to,  as  of  course. 

[18. J  It  cannot,  I  think,  however,  have  escaped  the  most  care- 
less observer,  that  there  is  a  remarkable  tendency  to  relaxation  in 
the  law,  every  where,  in  behalf  of  ille^timate  children-^o 
look  to  the  Penal  Code,  and  to  the  guilty  parties,  for  the  punish- 
ment and  prohibition  of  fornication  and  adultery ^  and  not  to  visit 
the  vengeance  of  the  law  upon  those  who  are  really  innocent, 
notwithstanding  they  have  to  trace  their  birth  to  a  source  which 
is  justly  deemed  criminal,  by  law  and  by  religion,  and  to  hold, 
that  the  law  will  not  interpose  to  deny  to  those,  who  have  been 
the  authors  of  this  misfortune,  to  repair  it,  as  fco*  as  they  can,  by 
gift^  wiU  or  legislative  enactment, 

[19.]  Lastly,  it  is  contended,  that  this  Statute  is  imam«<»^M^tOfia/, 
because  it  is  a  judicial  Act,  The  1st  section  of  the  Ist  article  of 
the  Constitution  of  the  State,  declares,  that  «  The  legislative,  ex- 
ecutive and  judiciary  departments  of  the  Grovemment,  shall  be 
distinct,  and  each  department  shall  be  confided  to  a  separate  body 
of  magistracy;  and  no  person,  or  collection  of  persons,  being  of 
one  of  these  departments,  shall  exercise  any  power  properly  at- 
tached to  either  of  the  others,  except  in  the  instances  therein 
expressly  permitted."     Prtwce,  902. 

The  separation  of  the  three  powers  of  the  Government  is  noC      y 
as  total  as  the  terms  of  this  article  would  seem  to  imply. 

[20.]  Whether  the  sanction  of  the  Executive  is  necessary  to  an 
Act,  before  it  can  become  a  law,  I  think  somewhat  doubtful,  un- 
der the  Constitution.  It  is  certain,  however,  that  he  can,  by  his 
veto^  arrest  an  Act,  unless  passed  by  two-thirds  of  each  branch  of 
the  Legislature.  The  Executive,  dien,  may  be  said  to  be  wsited 
with  the  Legislature  in  die  passage  of  laws.  The  Judiciary  it 
dependent  on  the  Legislature,  for  the  erection  of  Courts ;  fi>r  the 
apportionment  of  jurisdiction;  for  appointment  to  office;  for  ^ 
compensation,  and  removal  by  impeachment.     The  Executive  is 
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d^endent  on  the  Legi^ture  for  salary ;  for  election,  in  the  second 
instfO^ce,  and  removal  by  impeachment.  This  connection  and 
dependence  was  intended  to  teach  and  inculcate  kindness  and 
forbearance-— as  each  are,  in  some  degree,  checks  upon  the  other. 

[31.]  The  Constitution  might  have  conferred  upon  any  one  or 
more  of  these  departments,  powers  which,  in  their  nature,  would 
ittore  appropriately  belong  to  another ;  and  it  has  done  this  in 
one  striking  instance,  viz  i  in  making  it  the  business  of  the  Le^s- 
lature  to  originate  and  try  all  impeachments  of  public  ofiBcers. 
This  is,  to  all  intents  and  purposes,  a  judicial  proceeding. 

[22.]  In  the  absence  of  any  specific  grant,  the  power  to  legiti* 
mate  bastard  children,  and  to  change  the  rules  of  descent,  would 
devolve,  necessarily,  upon  the  law-snaking  power.  It  may  be 
tntnsforred*  by  the  Legislature,  to  the  Judiciary,  as  it  has  been 
dcMie  in  North  Carolina;  still  it  belongs,  originally  and  appropii- 
alely,  to  the  Legislature. 

[23.]  We  entertain  no  doubt,  that  this  Act  is  purely  of  a  legis- 
lative character,  one  not  prohibited  by  the  Constitution,  and 
which  should  be  supported  and  construed  favorably  by  the 
Courts. 

[24.]  And  I  gladly  avail  myself  of  this  opportunity  of  disclaim- 
faig  an  undue  sensitiveness  or  petty  jealousy  toward  the  other 
co-ordinate  departments  of  the  Government.  I  consider  all 
equally  patriotic,  honorable  and  usefuL  It  is  natural,  though 
much  to  be  lamented,  that  jealouflies  should  arise  between  thenut 
as  to  the  discharge  of  their  respective  duties.  These  should  not 
be  readily  entertained,  and  each  should  divest  themselvea  of 
every  feeliiig,  save  that  of  devotion  to  the  public  good.  En- 
croachments should  not  be  suiqpected  where  none  were  intended ; 
asd  flfhonld  it  ever  become  our  unpleasant  task  to  do,  what  we 
are  here  importuned  to  do,  namely,  set  aside  a  Statute  on  account 
of  lis  unconstitutionality,  we  have  an  abiding  confidence  in  the 
liberality  of  the  Legislature,  that  they  will  do  us  the  credit  to  be- 
Meve,  that  we  acted  only  in  obedience  to  the  sternest  convictions 
of  duty. 

[26^,]  In  measures  exdusively  of  a  political^  UgidaUve  or  exeC' 
uti9e  character--as  the  supreme  authority,  as  to  thesCf  belongs  to 
the  legislative  and  executive  departments^— we  shall  always  refuse, 
as  we  now  do,  to  re-examine  them  here.  Their  mode  of  exe- 
cuting these  powers,  can  never  properly  become  the  subject  of 
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l??LJ^       No.  38. — Jambs  Pybon,  plaintiff  in  error,  vs.  The  State»  ex,  rd. 

John  H.  Lows,  defendant. 


[I.]  Where  a  jiulgmeut  of  ou^er  had  been  awarded  againat  F,  on  a  ^110 1 
inmlo,  who  claimed  to  hold  the  office  of  Clerk  of  the  Court  of  Ordinary, 
under  an  election  made  in  January,  1849,  and  tubtequent  to  the  judgment  of 
outtcTt  V  wa«  again  elected  to  the  same  office  by  the  Justices  of  the  Inferior 
Court,  and  exercised  the  duties  of  the  office  under  the  new  appointment 
cxdunodf:  Heidf  that  P,  in  exercising  the  duties  of  the  office  exclusively 
under  his  new  appointment,  was  not  in  contempt  of  the  judgment  of  the 
Court,  on  the  qno  warraniOf  removing  him  from  the  officot  under  the  JbrH 
appointment — the  new  appointment  not  having  been  declared  invalid  by 
any  appropriate  judicial  proceedings,  instituted  for  that  puqiosc. 

Motion,  in  Henry  Superior  Court.  Decided  by  J  udge  Floyd, 
October  Term,  1849. 

For  the  facts,  see  the  decision  of  the  Court. 

S.  T.  Bailey,  for  plaintiff  in  error,  cited — 

1  Cranch,  137.  2  NoU  Sf  McC.  356.  1  Chit.  R.  709.  Prince's 
Digest,  214,  241,  245. .  11  Mass.  125,  339.  Hotchkiss,  75,  689, 
690.  20  Pick.  484.  4  Bur.  1964,  2022.  Cole  an  Crime,  ifc.  114, 
163, 164.  1  Dotol.  if  Ry.  426.  3  Bl.  Com.  262.  2  Strange,  819, 
1196.  3  Ycates,  314.  5  Ad.  Sf  EL  584.  Watk.  Dig.  15,  415, 
425,  475,  492. 

DoYAL  &  Nolan,  for  defendant  in  error,  cited — 

2  Wheat.  Selw.  1187,  '8,  '9.  3  Porter,  356.  1  Blackford,  166. 
2  Cond.  Rep.  U.  S.  407.  7  Wheat.  38.  9  John.  R.  396.  4  lb. 
317.  6  lb.  337.  5  Wheat.  144.  Charlton's  Rep.  136,  315.  2 
Cheenl.  165.  Trial  of  Smith  and  Ogden,  73.  1  Burr's  Trial, 
352.  1  Breese,  266.  2  Virginia  Cases,  408.  1  Kent,  300,  noU  b. 
8  Cowen,  279.     7  Cranch,  32.     13  Wend.  662.     Coxe;2S7. 

By  the  Court. — ^Warner,  J.  delivering  the  opinion. 

[1.]  From  the  record  in  this  case  it  appears,  that  an  informa- 
tion, in  the  nature  of  a  quo  warranto,  was  filed  at  the  instance  of 
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John  H.  Lowe,  against  James  Pyron,  requiring  the  latter  to  show 
by  what  authority  he  claimed  to  exercise  the  duties  of  the  office 
of  Clerk  of  the  Court  of  Ordinary  of  Henry  County.  John  H. 
Lowe,  in  his  petition  for  the  quo  toarrantOt  alleges,  that  he  was 
duly  elected  Clerk  of  the  Court  of  Ordinary  of  said  County,  on 
the  second  Monday  in  January,  1847,  and  was  re-elected  to  said 
office  on  the  second  Monday  in  January,  1849.  On  hearing  the 
quo  warranto,  the  Superior  Court  of  Henry  County  gave  judg- 
ment of  ou$ter  against  Pyron,  who  claimed  to  hold  the  office  by 
yirtue  of  an  appointment  made  on  the  second  Monday  in  Janu- 
ary, 1849.  The  judgment  of  ouHer  was  rendered  by  the  Supe- 
rior Court  of  Henry  County  against  Pyron,  upon  the  ground 
that  he  VHU  not  dectcd  according  to  law. 

To  this  judgment  of  ouster  on  the  quo  warranto,  there  was  no 
exception  taken,  as  appears  from  the  record. 

The  judgment  of  ouster  against  Pyron,  was  rendered  at  the 
April  Term  of  Henry  Superior  Court,  1849.  On  the  17th  day 
of  September,  thereafter,  a  rule  nisi  was  granted,  requiring  Py- 
ron to  show  cause,  at  the  next  October  Term  of  that  Court,  why 
he  should  not  be  attached  for  contempt  of  the  order  and  judg- 
ment of  the  Court,  which  declared  his  appointment  void,  and 
ousted  him  from  his  said  office  of  Clerk  of  the  Court  of  Ordinary. 
The  contempt  alleged  in  the  rule  nisi  was,  that  he  had  continued 
to  exercise  the  duties  of  the  office,  notwithslanding  the  judg- 
ment of  ouster.  To  this  rule  nisi,  Pyron,  the  respondent,  show- 
ed for  cause,  that  he  did,  in  obedience  to  the  order  for  his  remo- 
val from  office,  thenceforward  cease  to  exercise  any  of  the  duties* 
privileges  or  immunities  of  said  office  of  Clerk  of  the  Court  of 
Ordinary,  until  the  20th  day  of  April,  1849,  and  until  his  subse- 
quent election  to  said  office  by  the  Justices  of  the  Inferior  Court 
of  Henry  County,  and  until  his  due  and  legal  qualification  under 
said  last  election. 

The  respondent  annexes,  as  a  part  of  his  showing,  an  order  of 
a  majority  of  the  Justices  of  the  Inferior  Court  of  Henry  County, 
appointing  him  Clerk  of  the  Court  of  Ordinary  of  that  County, 
on  the  20th  day  of  April,  1849 ;  said  order  reciting  that,  the  of- 
fice of  the  Clerk  of  the  Court  of  Ordinary  for  Henry  County 
had  become  vacant.  The  return  of  the  respondent  was  verified 
by  his  affidavit,  and  does  not  appear  to  have  been  controverted. 
Upon  the  hearing  the  motion,  the  Court  decided,  that  the  respond- 
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ent  was  in  direct  contempt  of  the  order  of  the  Court,  passed  at 
the  April  Term,  1649,  removing  him  from  the  said  office  of  Cleric 
<^  the  Court  of  Ordinary ;  and  it  was  farther  ordered  by  the 
Court,  that  Pyron,  the  respondent,  turn  over  to  the  Clerk  hold- 
ing a  conunission  dated  1847,  to  wit :  John  H.  Lowe,  said  office 
of  the  Court  of  Ordinary,  and  all  the  books  and  pupers  apper- 
taining thereto,  and  that  the  said  Pyron  pay  the  costs  of  this  pro- 
ceeding ;  and  upon  his  failure  to  comply  with  this  order,  it  was 
&rther  ordered,  that  an  attachnoent  absolute  issue  against  him ; 
whereupon  Pyron,  the  respondent,  excepted. 

The  only  question  made  for  our  judgment  upon  this  record  is, 
whether  Pyron,  the  respondent,  was  in  contempt  of  the  order  or 
judgment  of  the  Court,  ousting  him  from  his  office,  held  under 
his  Jlrst  i^pointment,  made  on  the  second  Monday  in  January, 
1849.  It  does  not  appear  that  the  judgment  of  the  Superior 
Court  of  Henry  County,  upon  the  qw>  warranto  ousting  Pyron 
from  office,  decided  any  thing  in  relation  to  the  validity  of  the 
election  of  John  U*  Lowe,  in  January,  1849  ;  as  to  that  question^ 
the  record  is  silent,  and  we  infer,  that  the  Court  below  did  not 
consider  that  question  as  decided,  from  the  fkct  that,  in  the  last 
judgment  holding  Pyron  to  be  in  contempt,  the  books  and  papers 
appertaining  to  the  office,  are  ordered  to-  be  turned  over  to  John 
H.  Lowe,  the  Clerk  holding  &  commission  dated  in  1847. 

The  judgment  of  the  Court,  upon  the  hearing  of  the  quo  war- 
ranto, was,  that  Pyron  be  removed  from  office,  upon  the  ground 
ke  VHu  not  elected  according  to  law.  The  only  election  of  Pyron 
to  the  office  of  Clerk  of  the  Court  of  Ordinary  of  Henry  County, 
embraced  by  this  judgment,  was  the  one  had  on  the  second  Mon- 
day  in  January,  1849.  The  validity  of  no  other  election  of  Py- 
ron was  in  issue  before  the  Court  on  the  hearing  of  the  quo  war- 
ranto. 

The  answer  of  the  respondent  to  the  rule  nisi  explicitly  states, 
that  in  obedience  to  the  order  of  the  Court  for  his  removal  from 
office,  he  did  thenc^orward  cease  to  exercise  any  of  the  duties, 
privileges  or  immunities  of  the  said  office,  until  the  20th  day  of 
April,  1849,  and  until  his  subsequent  election  to  said  office,  by  the 
Justices  of  the  Court  of  Ordinary  of  said  County  of  Henry ; 
that  pursuant  to  said  last  election  and  qualification,  under  the 
judgment  and  authority  of  said  Justies  of  the  Inferior  Court,  so 
appointing  him  Clerk  as  aforesaid,  he  has  exercised  the  duties. 
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privileges  and  immunities  of  Clerk  of  the  Court  of  Ordinary  of 
said  County,  and  none  other.  The  respondent's  answer  is  sup- 
ported hy  the  judgment  of  a  majority  of  the  Justices  of  the  In- 
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tempt  of  the  judgment  of  the  Court,  ousting  the  respondent  from 
office,  under  the  first  appointment.  Whether  the  election  of 
Lowe,  on  the  second  Monday  in  January,  1849,  was  a  valid  elec- 
tion, or  whether  the  election  of  Pjron,  on  the  20th  April,  1849, 
was  a  yalid  election,  we  express  no  opinion.  We  leave  diose 
questions  entirely  open,  to  be  determined  whenever  the  prc^r 
proceedings  shall  be  instituted  to  inquire  into  the  validity  thereof. 
What  we  now  decide  is,  that  according  to  the  uncontroverted  an- 
swer of  the  respondent  to  the  rule  mn,  calling  upon  him  to  show 
cause  why  he  should  not  be  attached  for  contempt  of  the  judg- 
aaent  of  the  Court  on  the  gno  warranto^  he  was  not  in  contempt 
of  that  judgment,  by  exercising  the  duties  of  the  office  under  his 
new  appointnient,  which  has  never  been  judicially  declared  to 
have  been  intfalid,  by  any  appropriate  proceeding  for  that  pur- 
pose. 

Let  the  judgment  of  the  Court  below  be  reversed. 


18    234 
117  602  No.  39.-— *DoE,  on  the  demise  of  Joseph  S.  Worthy  et  al.  plain- 

tiffs in  error,  vs.  Rob,  casual  ejector,  and  John  Ham es,  tenant, 
defendant,  &;c. 

[1.]  A  sale  of  lands,  under  a  judgment  against  an  ezecntor,  tU  boms  testa- 
tori*,  conveys  a  good  title  to  the  purchaser,  and  the  title  of  the  heirs  is  di- 
yested. 

Ejectment,  in  Troup  Superior  Court.  Decbion  at  November 
Adjourned  Term,  1849,  by  Judge  Hill« 

This  was  ejectment  for  title,  (and  mesne  profits,)  by  the  hem  at 
law  of  Thomas  Worthy  against  John  Hames,  for  a  lot  of  land, 
owned  by  Worthy  at  his  death. 

It  was  admitted  in  the  bill  of  exceptions,  that  Worthy  owned 
the  land  at  his  death;  that  it  was  levied  on  and  sold  by  virtue  of 
nfi*  fa.  vs,  his  executor  and  executrix,  ia  the  usual  form,  *'  to  be 
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leritd  of  the  goods  and  chattels,  lamdi  and  tenementa  of  said 
Thomas  Worthy,  to  be  admioistered  by  thetn.'* 

The  only  point  made  was  made  by  plaintiffs,  that  the  title  to 
the  land  of  the  heirs  of  Worthy,  was  not  divested  by  the  said 
Sheriff's  sale,  which  the  Court  overruled ;  whereupon,  plaintiff's 
counsel  confessed  judgment,  reserving  the  right  to  except  to  said 
decision,  which  was  then  and  there  done,  and  thus  the  case 
comes  up. 

John  L.  Stephens,  for  plaintiff  in  error. 

B.  H.  Hill  and  Bull,  for  defendants. 

By  the  Court. — Nisbxt,  J.  delivering  the  opinion. 

[1.J  The  defendant  derives  title  to  the  land  through  a  judg< 
ment,  de  h<mU  iestatoriSf  against  the  executors  of  the  plaintiff's 
father.  The  plaintiff  insists,  that  a  sale  of  land,  under  such  a 
judgment,  does  not  divest  the  heirs ;  because,  he  says,  the  title  is 
primarily  in  the  heirs ;  that  it  does  not  pass  to  the  executor ;  and 
although  lands  are  liable  to  pay  debts,  yet  only  secondarily  liable 
after  the  personal  estate  is  exhausted,  and  only  then  liable,  through 
an  order  to  seU,  by  the  Court  of  Ordinary.  The  heirs  may,  as 
we  have  held,  maintain  ejectment  against  a  stranger.  Their  title, 
though,  is  in  subordination  to  the  right,  and,  indeed,  obligation  of 
the  representative  of  the  decedent,  to  appropriate  the  lands,  if 
necessary,  to  the  payment  of  debts.  Lands  are  assets  in  Qeorgiat 
to  pay  debts,  as  well  as  personalty.  Whether  an  executor  or  an 
administrator  can  convey  a  title,  except  through  an  order  of  the 
Ordinary  to  sell,  would  be  a  very  difierent  question — a  question 
not  made.  There  is  no  doubt  but  that  the  law,  through  a  judg- 
ment, can  sell  lands  of  a  decedent.  A  judgment  de  boms  tesUUo- 
riSf  binds  all  the  property  of  the  estate,  both  real  and  personal. 
Here,  as  well  as  in  England,  the  personal  estate,  if  there  be  no 
express  directions  in  the  will  about  the  payment  of  debts,  is  gen^ 
erally  first  liable^  It  is  the  duty  of  the  representative  so  to  apply 
it,  and  if  he  fail  in  this  duty,  and  the  real  estate  is  unnecessarily 
sold,  under  judgment,  to  pay  debts,  he  may  be  guilty  of  a  devas- 
tavit. Here  is  a  valid  judgment  against  the  whole  estate,  ren- 
dered by  a  Court  of  com|>etent  jurisdiction.     If,  by  neglect,  the 
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execQtora  have  permitted  the  judgment  to  pass,  and  the  heirs  are 
wronged  by  an  unnecessary  sale  of  the  hmd,  let  tbem  look  to 
them.  The  lien  of  this  judgment  attached  upon  the  land,  and  a 
sale  under  it  divested  their  title. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


8  236 

llOO  199 

8  886 

104  800 

106  104        No.  40.— Joseph  S.  Wortht  et  al.  plaintiffs  in  error,  vs.  Sanky 
I  8  236'  T.  Johnson  et  ai.  defendants. 

fl20  7l|  [1.]  To  goitain  a  bill  against  the  charge  of  moltifarioasneig,  it  is  not  india> 
pensable  that  <mU  the  parties  shonkL  hare  an  interest  in  all  the  matters  coii> 
tained  in  the  sait  It  is  sufficient,  if  each  party  has  an  interest  in  some 
matter  in  the  suit,  "whiok  is  common  to  all,  and  they  are  connected  with 
others. 

[2.]  Creditors  and  heirs,  as  a  general  rule,  can  only  sne  third  persons  through 
the  representative  of  the  estate.  The  exception  is,  where  there  is  collu- 
sion, insolvency,  unwillingness  to  collect  the  assets,  when  called  on,  or 
some  other  like  special  circumstance. 

[3.]  If  heirs  elect  to  set  aside  purchases  made  by  executors,  administrators, 
or  guardians,  at  their  own  sale,  they  must  go  into  Bquity ;  and  such  sales 
are  voidable  only,  and  not,  per  ee,  void. 

[4.]  The  doctrine  of  market  overt  in  England,  has  not  been  generally  recog- 
nized or  enforced  in  this  country. 
^      [5.]  The  doctrine  of  market  overt,  applies  to  judickU  eales,  as  well  as  to  public 
^      sales,  made  under  authority  of  law,  by  executors,  administrators  and  guar- 
dians ;  and  caveat  emptor  is  the  rule  of  all  such  sales. 
<^  [6.]  Neither  are  Sheriffs,  executors,  or  other  officers  of  the  law,  and  trus- 
'     tees,  liable  for  the  title  or  soundness  of  property  sold  by  them,  at  public 

sale,  unless  upon  their  own  exjiress  warranty,  or  where  fraud  exists. 
[7.]  Neither  Sheriffs,  nor  executors,  or  administrators,  can  bind  the  exeeotion 
debtor,  or  the  estate  of  ^eir  testator  or  intestate,  by  any  covenant  respect- 
ing the  property  sold,  or  any  other  contract  originating  with  themselves, 
/     and  unauthorized  by  law. 
[8.]  All  such  covenants  are  personal  merely,  if  it  can  be  plainly  inferred  that 

they  intended  so  to  bind  themselvee. 
[9.1  Is  it  necessary  to  its  validity,  that  every  order  of  the  Court  of  Ordinary, 
authorizing  a  sale  of  real  estate  or  slaves,  should  recite,  upon  its  hcc,  that 
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it  WM  tnade  fuUy  and  phiinly  to  appear  to  the  Court,  that  the  same  was  for 
*i 1 c*  ^f»r,^  1 : 3 i:* r  .i. ._*_  «      r\ 
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1st.  For  multifariousness ;  no  privity  in  defendants ;  cause  of 
action  is  separate  and  distinct  against  each  one ;  and  no  combi- 
nation shown. 

2d.  It  b  brought  in  the  name  of  the  wrong  parties ;  should 
have  been  brought  by  Worthy's  legal  representative. 

Sd.  That  complainants  have  a  Common  Law  remedy. 

4th.  There  is  no  equity  in  the  bill. 

The  Court  sustained  each  of  the  grounds,  and  dismiaaed  the 
bill ;  and  to  this  decision  complainants  excepted. 

John  L.  Stephens,  for  plaintiff  in  error,  cited — 

Mitfard^t  Plead.  241.  2  Vem.  37.  1  Atkyru,  283.  5  Mad- 
dox  Ch.  R.  93,  '4.  McCartney  et  al.  v$.  Calktmn  et  al.  11  Ala. 
{N.  S.)  Rep,  110.  8  Ves.  347.  Lester  w.  Lester,  6  B.  631.  10 
lb.  393.     17  lb.  168.     5  lb.  680.     Prince's  Dig.  234,  238. 

B.  H.  Hill  and  O.  A.  Bull,  for  defendants  in  error,  cited*— 

Story's  Eq.  PL  218,  394,  406,  '7,  412.  2  Ves.  Jr.  95,  486.  6 
Johns.  Ch.  R.  115.  FeUows  vs.  Fellows,  4  CWcn,  682.  1  ifcfc- 
Cord,  132.  3  lb.  371.  3  Peere  WUliams,  394.  2  McCord  Ch. 
R.  169.  4  Paige,  47.  6  Ves.  748.  Band  et  al.  vs.  Zeigier  et 
al.  1  KeUy,  342. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

[l.J  The  first  ground  taken  in  the  demurrer  is,  that  the  bill  is 
multifarious,  because  it  joins  defendants,  some  of  whom  pur- 
chased directly  themselves,  at  the  executor's  sale,  while  others 
bought  at  second  hand,  under  executions  against  the  executors, 
who  purchased  at  their  own  sale. 

All  the  defendants,  as  purchasers  of  the  slaves,  as  the  property 
of  Worthy,  have  a  common  interest  in  resisting  the  equity  of 
complainant's  demand.  They  have,  also,  a  common  interest  in 
sustaining  the  validity  of  the  executor's  sale,  under  which  they 
all  derive  title ;  and  these  points  being  common  to  all,  the  bill  is 
not  multifarious.  It  is  not  indispensable  that  all  the  parties  should 
have  an  interest  in  aU  the  matters  contained  in  the  suit  \  it  will 
be  sufficient  if  each  party  has  an  interest  in  some  matter  in  the 
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guk,  and  they  are  connected  with  others.  Addison  vs.  Walker,  4 
Young  4-  Coll.  444.  Parr  vs.  Attorney  General,  8  Clarle  Sf  Fin. 
435» 
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tliia  country,  and  the  doctrine  obtains  here,  that  no  person  can 
make  a  valid  sale  of  property  to  which  he  has  no  title,  and  which 
he  is  not  authorized  by  the  real  owner  to  sell : 

[5.]  Judicial  sales  are  an  exception ;  and  in  respect  to  these,  as 
well  as  sales  made  under  the  Probate  Acts  of  the  several  States, 
and  sales  of  goods  found,  and  of  estrays,  the  general  rules  of 
market  overt  apply.  The  Monte  Alegre,  9  Wheat.  Reps.  616. 
Heacock  vs.  Walker,  1  Tyler's  R.  341.  Forsythe  vs.  Ellis,  4  J.  J. 
Marsh.  293.     Sims  vs.  Alexander,  3  Yeates'  R.  268. 

In  South  Carolina,  it  has  been  expressly  held,  that  caveat  emptor 
18  the  best  possible  rule  that  can  be  laid  down.  The  Court  em- 
phatically states,  that  all  who  attend  such  sales,  ought  to  take 
care  and  examine  into  the  title,  &:c. ;  that  no  warranty,  express 
or  implied,  can  be  raised  on  the  part  of  the  owner,  as  to  whom 
the  proceeding  is  compulsory ;  nor  of  the  Sheriff,  who  is  the 
mera  agent  of  the  Court;  nor  of  the  Court  itself^— and  that  the 
purchaser  was  compelled  to  pay  the  money  bid  at  such  sale,  not* 
withstanding  any  defect  in  the  title.  The  Creditors^  Thayer  v^. 
Sherif  of  Charleston,  2  Bay.  170. 

[6  ]  In  the  case  cited  from  Wheaton,  the  question  of  liability 
in  judicial  sales,  particularly  as  to  the  quality  of  goods,  was  very 
fully  considered,  and  it  was  there  held — 

1.  That  the  owner  is  not  chargeable  for  any  representation  or 
wan*anty  of  the  agent  of  the  law  in  selling. 
I  2.  That  the  officer  is  only  the  minister  of  the  law,  to  execute 
the  orders  of  the  Couit,  and  cannot  be  considered  as  warranting 
the  property  sold,  so  as  to  render  himself  personally  liable, 
while  be  acts  within  the  scope  of  his  authority ;  and  that  the  rule 
caveat  emptor  applies,  generally,  fVom  the  nature  of  the  transac- 
tion, to  all  judicial  sales.    | 

Where  a  Sheriff  sells  goods  on  execution,  there  is,  probably, 
an  implied  warranty,  that  he  does  not  know  that  they  are  not  the 
property  of  the  execution  debtor;  and  for  a  breach  thereof,  as- 
sumpsit would  lie,  perhaps,  at  the  instance  of  the  purchaser 
against  the  officer,  to  recover  to  the  extent  to  which  he  has  been 
damnified  by  the  deception.     Pets  vs.  Blades,  5  Taunt.  657. 

[7.]  The  same  doctrine  applies  to  sales  made  by  executors  and 

I  administrators,  under  authority  of  law.     A  license  to  sell,  gives 

I  no  power,  by  warranty,  to  bind  the  estate  whicb  they  represent. 

It  would  be  but  reasonable,  that  the  Legislature  should  confer 
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this  power,  under  certain  rostrictioiis.  It  woold  enable  tmatees 
to  sell  for  a  better  price.  And  why  should  not  the  estate,  at  any 
rate,  to  the  extent  of  the  residue  in  the  hands  of  the  representa- 
tive^ be  responsible  to^the  holder  for  any  &ilure? 

Still,  I  repeat,  the  principle  unquestionably  is,  that  liie  repre^ 
sentative  has  no  power  of  charging  the  effects  a£  the  estate,  by\ 
any  contract  originating  with  himself;  neither  is  he  required,  by 
any  duty  of  his  oflice  or  trust,  to  enter  into  personal  obligations  / 
respecting  property  which  he  sells.  He  is  at  liberty,  to  be  i 
to  do  so,  ii  he  chooses,  and  by  dius  exciting  the  confidence  6£ 
purchasers,  enlarge  the  proceeds  of  the  sale.     | 

[8.]  The  exemption  of  executors,   administrators   and  other  \    / 
trustees,  from  personal  responsibiHty   to   a  purchaser,  except  I 
where  fraud  exists,  or  there  is  an  express  warranty,  seems  to  h^ 
indispensable.    For  who  wo«ld  accept  an  office  of  this  kind,  if 
he  were  to  become  Uj^cessarily  the  guarantee,  of  him  whom  he 
represents,  of  the  good  title  and  soundness  of  all  the  property 
submitted  to  his  charge^  and  which  he  may  be  obliged,  by  order 
of  Court,  to  sell.    It  would  be  but  poor  indemnity  to  have  to 
look,  if  a  recovery  were  had  against  him,  to  creditorst  distribu* 
tees  and  legatees.    It  would  but  ill  comport  with  the  policy  of 
the  law,  that  officers  so  necessary  should  be  subject  to  the  opera- 
tion of  a  principle,  so  fraught  with  danger  to  their  interest,  as  to 
deter  every  one  from  the  acceptance.    2  Har.  if  GUI,  176.    It 
might  be  otherwise,  if  the  purchase  money  remained  in  their 
hands,  unadministered. 

Can  an  executor  or  administrator  become  a  purchaser  at  his 
own  sale  I  In  some  of  the  States  it  has  been  decided,  that  such 
sales  are,  per  se,  void ;  and  the  Legislature  of  this  State,  by  a  re- 
cent Statute  in  relation  to  Shmifis,  have  gone  far  to  sanction  this 
principle.  They  have  not  only  prohibited  Sheriflb  from  buying 
at  their  own  sales,  but  declared  all  such  purchases  absolutely 
null,  and  have,  in  addition,  subjected  the  <^cer  to  a  public  pros- 
ecution and  severe  punishment,  upon  conviction  for  a  violation  of 
the  law.  And  much,  perhaps,  might  be  said  in  support  of  this 
principle,  upon  the  score  of  public  policy. 

The  doctrine,  however,  maintained,  as  it  respects  this  class  of 

trustees,  by  this  Court,  is,  that  where  a  purchase  is  made  by  a 

trustee,  on  his  own  account,  of  the  estate  of  the  eestmi  que  iruit, 

although  sold  at  public  auction*  it  is  in  the  option  of  the  eeeim  que 
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tftttt  to  M9t  aside  die  sale,  wliether  bon^  fide  made  or  not;  mkI 
that  it  is  Voidable  only  and  not  absolutely  told.  Chn^fhdl  tw; 
Walker,  6  Ves.  678,  680.  18  Vet.  601.  Em  parte  Laeey,  6 
Fe«.  625.  Ex  pane  BennHt,  10  Vet.  381,  385,  386.  JUb^te  Mw 
Ro^lf  Id  T^.  355;  WAUoomb  vi.  MinchoH^  5  itfitkl.  i^.  91. 
BdPs  SupptemeM,  pp,  11,  12.  The  beirs  f^ould  maketbeir  Sec- 
tion Witbib  a  treasonable  time,  otbervrtse  they  would  be  precladed. 

It  is  contended  that  the  defendantSf  or  at  least  iliat  pordon  of 
dietA  who  bid  off  property,  directly^  at  the  sale,  tbemselves,  are 
j^rofceeted  in  their  tide,  because,  as  it  is  alleged,  they  are  bond 
fide  purchasers,  eyen  admitdng  die  sale  to  have  been  contrary  to 
law. 

[9.]  Two  objections  are  taken  to  the  legality  of  the  sale.  One» 
tiiat  the  order  of  the  Court  of  Ordinary  does  not  show,  upon  its 
Ihce,  that  the  Court  had  jurisdiction ;  and  the  other»  that  the  |u*o* 
))6rty  was  not  adverdsed  fbr  sixty  days,  as  required  by  die  Sta- 
tute. The  Act  of  1829»  provides  that  ^  It  shall  be  lawful  for  the 
Inferior  Courts  of  the  several  Counties  in  this  State>  when  Acting 
f>r  ordinary  purposes,  to  order  the  sale  of  any  slave  or  slaves, 
belonging  to  the  estate  of  any  testator,  or  intestate,  or  ward>  on 
ttie  application  of  the  executor  or  executors,  adtnintstrator,  ad* 
itoinistratons  or  administratrix,  or  guardian  or  guardians,  which 
tihall  be  at  public  ancdon,  and  on  the  first  Tuesday  in  the  mond^, 
betweeb  the  usual  hours  of  sale,  at  the  plaee  of  public  sales  m 
Hie  County  where  the  letters  testamemary  of  adminbtttition  or 
guardianship  may  have  been  granted,  giving  sixty  days'  nodce 
thereof  in  one  of  the  gazettes  of  the  State,  and  at  die  door  <^the 
eeurt  house  of  the  County  where  such  sales  are  to  be  held,  wtven 
il  is  made  ^lly  and  plahriy  to  ^peat,  that  the  same  will  be  for  the 
beneftt  of  die  heirs  and  crediton  of  such  estate,  or  of  the  vrard 
of  such  guardian  or  guardians :  Pramded,  that  a  notice  of  such 
^ttppKcHtion  Ibr  )eave  te  sell,  be  €tst  made  known,  in  one  of  the 
public  gtueetJtes  of  diis  State,  at  least  four  months  before  any  or- 
4et  absokAe  shall  be  made  thereupon."    Prince,  284. 

The  order  passed  by  the  Court  of  Ordinary^  authorising  the 
sale,  is  in  these  words :  ^  Upon  the  applicadon  of  Benjamin  P. 
Robi^iSoii  and  Jane  Worthy,  executor  and  ^execn^x  of  Thotaias 
Wordiy,  deceased,  for  leave  to  seH  the  real  estate  and  all  the  no* 
groes  of  said  Thomas  Worthy,  kt?e  of  this  County,  deceased,  asid 
teviisgpuUlsbed  the^Monekiteniisof  the  laW)  it  is  ordered  by 
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The  bUl  chargeBv  that  the  lale  waa  not  adyertiaed  for  ftixly  da j^ 
nor  at  die  conn  hottse  doort  as  required  by  law  and  the  order  of 
the  Court 

la  CUnwUs  «#.  Hemdtnmh  (4  Ga.  Rtp.  148,)  thb  Goiut  held» 
that  ^  In  order  to  divest  the  title  ^  tba  heirs  to  the  lands  of  Ihmr 
deceased  intestate  ancestor,  by  an  adminifltrator!s  jwle,  it  must  be 
shown  that  the  requisitipBfl  oi  the  Statute,  antfaoriziog  SMch  saWy 
had  been  complied  with ;"  and  fiMrtfaer,  diat  ^<  after  the  autfaori^ 
40f  the  Court  of  Ordinary  to  make  the  sale  has  been  diown,  the 
recitals  in  die  deed  made  by  the  administrator  to  the  purebaoer* 
of  the  acU  required  to  be  done  by  him»  undw  t^  S^t«te»  wiH 
be  eonsidered  as  prima  foot  elddence  of  the  troth  of  such  acts 
having  been  done,  until  the  contrary  is  shoMOi/' 

It  is  not  necessary,  at  thk  tinje,  to  express  any  opinton  as  le 
tiie  vaKdily  of  the  order  under  whidi  this  sale  was  made.  Oneef 
my  brethren  is  very  dear,  that  this  order  is  insufficient;  &at  ottr 
Courts  of  Ordinary,  like  all  other  Probate  Courts,  both  in  Sag- 
land  and  in  this  country,  are  Courts  of  limited  jurisdiction,  and 
tiiat  if  no  warrant  is  found  upon  the  fiice  of  the  proe#odings  of 
dio  Court,  that  then  their  acts  must  be  taken  to  be  anmm  nm 
jmdke  $  that  the  &ct  does  not  appear  in  this  order  that  it  wm 
made  fully  and  {dainly  to  appear*  that  the  contewplated  sale  wat 
Ibr  the  benefit  of  die  eslaCeb  and  that»  ^oasoquettdy,  ihe  Couit  of 
Ordinary  had  no  more  cognizance  of  the  question  of  0a)d»  llMin  » 
Justice  of  tbe  Peace  had. 

On  the  odier  hand^  and  without  intending  to  aotrfbund  fih^  di«- 
faction  between  Courts  of  genera]  and  special  juriQdiotion»  0QmP 
of  vs  think,  that  Courts  should  give  a  lili^ral  cot)#trnction  |o  8l^ 
totes  authorizing  the  sale  of  real  estate  and  alavet,  in  Georgia^ 
by  executors  and  administrators ;  that  public  poUey  req^ttires  tha^ 
aH  reasonable  presumptioas  dumld  be  made  in  support  of  such 
sales,  in  fhvor  of  bona  fide  purchasers,  aspoeially  raspectisg  malh 
ters  inpaii.  The  nuaid>er  of  tides  thus  derived^  fuidifas  too  fre- 
quent inaocuracy  of  Clerks  and.  odiers  concerned,  in  effiactix]^ 
theae  sales,  fenders  this  absohaely  necessary;  that  if  a  difiecent 
mle  prevailed,  purchasers  would  be  timid*  «id  estates  eonse- 
q««^y  sold  at  a  diminidied  value,  to  tho  prejucfiee  of  hMW  a«4 
creditors^  moreover,  that  merepaper  work  of  Ihia sort  wiU afiord 
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BO  gttftraatj  fbr  die  seearity  of  estatesr  it  Imng  a  noCorioiis  &ct^ 
diat  the  fraudulent  and  selfish  are  the  very  Fkariseti  of  ikt  lam, 
as  to  all  fbrmaT  observancest  and  that  widows  and  oiphuis,  aa 
well  as  creditors,  must  look  alone  for  protection  to  the  vigilance 
of  our  Courts  of  Ordinary. 

I  allade  to  this  point  at  this  time,  simply  for  the  purpose  of  call- 
ing attention  to  it,  and  of  suggesting  to  all  concerned,  the  impor- 
tance of  reciting,  in  all  orders  for  the  sale  of  property,  the  fiicts 
which,  under  the  law,  authorize  the  Court  to  interfere ;  and,  far- 
ther, that  as  a  part  of  the  proceeding,  it  may  be  of  vital  conse- 
quence to  send  up  a  copy  of  the  petition  of  the  party,  ^ipon  which 
the  action  of  the  Court  is  predicated,  as  this  may  be  sufficient^ 
under  any  view  of  the  law,  to  confer  jurisdictiou. 

[10.]  It  is  conceded,  on  all  hands,  that  executors  and  adminis* 
trators,  in  making  sales  of  property,  must  comply  with  the  statu- 
tory provisions  audiorizing  them,  in  every  essential  direction ; 
otherwise,  the  interest  of  heirs  aod  creditors  vrill  not  be  preclud- 
ed. Mmrot  vs.  James,  4  Mmn.  1^00.  Emox  tt  al.  vs.  JenkSf  7 
Mass.  R.  492.  WUey  if  GayU  vs.  WhiU  4*  Lester,  3  S.^  P. 
358. 

[11.]  And  while  this  rule  may  be  somewhat  relaxed  in  &vor  of 
innocent  purchasers,  (6  Porter,  219,  262.  1  Ala.  JL  N.  8.  708. 
9  Ib^  265,)  yet  it  vrill  certainly  operate  with  full  force  ^ramst  ex- 
ecutors and  administrators,  vriio  purchase,  at  tibeir  own  sales,  as 
well  as  against  those  who  have  subsequently  derived  title,  throu^ 
a  judicial  sale,  from  them,  as  execution  debtors. 

[12.]  The  Statute  of  Limitations  has  been  relied  on  in  the  dis- 
cussion, and  this  objection  may  be  taken,  no  doubt,  as  a  defence 
by  demmrrer,  if  it  appear  on  the  the  face  of  the  bilL  At  Com- 
mon Law,  the  plaintiff  replies  te  the  plea  of  the  Statute,  if  he 
would  take  himself  out  of  it ;  but  in  Equity,  if  he  be  within  any 
exception  of  the  Statute,  it  is  incumbent  on  him  to  state  it  in  his 
bin ;  but  here,  the  pleader  has  intentionally  or  otherwise,  omitted 
to  state  the  time  when  the  negroes  in  controversy  were  Bold  by 
the  executors,  when  the  Statute  would  begin  to  run  in  ftvor  of 
tiie  defendants,  unless  prevented  by  some  special  reason.  Under 
these  circumstances^  it  can  only  be  taken  advantage  of,  by  plea. 

Some  of  Uie  matters  €ft  which  I  have  treated"^  nug^t  have  been 
avoided.  Haring,  however,  determined  to  overrule  the  demur- 
Ter,  and  to  lend  Ais  bill  back,  to  be  pleaded  to  or  answered,  I 
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though  it  bfiflt  to  adTeit  to  tbem  now,  a«  they  would  be  neeetsa- 
rily  imroWed  in  a  tral  upon  the  merits, 
Judgmeiit  reversed. 


8      245 

No.  41. — Benjamin  H.  Cameron  et.  at.  plaintiffs  in  error,  vs.       IM    162 
Stephen  Ward,  defendant. 

[1.]  Where  C  and  J  obtained  the  legal  title  to  land,  as  •eeurity  for  a  small  sum 
advanced  to  W,  dnder  peculiar  circiimstances — the  inm  advanced  not  being 
one-foonh  the  aU^fed  value  of  the  land — prontisiag  to  re-convey  the  siine 
to  W,  on  the  re-payment  of  the  tmn  ndvanced  with  interest,  hot  who  irand* 
nlentlj  conveyed  the  land  to  a  homafdA  purchaser :  UM,  on  a  dettinrrer  te 
the  bill,  insisting  mi  the  Statute  of  Frauds,  as  a  bar,  that  the  demurrer  should 
be' overruled — ^that  the  Statute  was  intended  te  prevent  fraudj  not  to  proUH 
U;  wa^  that  in  such  cases,  a  Court  of  Bqnity  would  take  hold  of  the  con- 
•oience  of  the  defendants,  and  hold  them  as  truUm*,  for  the  benefit  of  the 
party  defirftuded. 

Bill,  &C.  in  Troup.  DecisioQ  by  Jndge  Hiul,  at  November 
Af^oumed  Term,  1849. 

This  bill  alleges,  Uiat  in  1S35,  Stephen  Ward  purchased  of  one 
Thomas  Walker,  lot  No.  8,  in  11th  District  of  Troup,  for  $750 ; 
that  Walker  had  bought  of  one  Christina  Thomas,  the  drawer,  in 
1832  \  Ward  went  into  immediate  possession,  and  so  continued 
until  the  latter  part  of  1847 ;  that  in  1835,  he  wrote  to  the  Survey* 
or  General  to  know  if  the  grant  had  issued,  and  was  informed 
that  it  did  issue  before  the  purchase  by  Walkei*;  that  in  1847, 
he  learned  that  said  lot  had  been  granted,  under  the  then  late  law» 
to  Thomas  Whitaker,  and  sold  by  him  to  Pleasant  Compton ;  that 
to  November,  1847,  he  went  to  Milledgeville,  and  that  Comptoi>» 
under  the  peculiar  circumstances,  agreed  to  sell  him  the  lot  lor 
$200;  that  the  defendants  below,  Camercn  and  Johnson,  being 
there,  as  members  of  the  Legislature,  and  his  immediate  repie- 
sentatives,  in  whom  he  had  great  confidence,  advised  him  to  pay 
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the  $200,  and  thus  keep  his  bomeste&d;  that  vpan  his  r^yiiig^ 
that  he  had  not  the  money  with  him,  they  agreed  to  advance  him 
the  $200,  aad  for  their  security,  were  to  take  the  title  in  their 
own  names,  which  they  agreed  to  make  to  him  on  t^eir  return 
home,  upon  his  refunding  the  money  with  interest ;  that  having  a 
little  more  money  with  him  than  sufficient  to  pay  his  expenses 
home,  he  handed  them  $20  towards  the  land;  that  about  25th  De- 
cember thereafter,  about  the  tim^  he  expected  them  home,  he 
procured  the  money,  and  sent  it  by  a  friend  to  Cameron's  house^ 
and  learned  that  he  had  not  then  returned ;  that  shortly  after,  be 
was  taken  sick,  and  about  Ist  February,  1848,  he  procur^  tha 
money  to  be  again  carried  to  Cameron,  who  informed  the  messen- 
ger that  Johnson  had  sold  the  land  to  one  Wm.  A.  Spear ;  that 
the  money  was  then  tender^  to  Johnson,  and  i^  deed  denyanded, 
who  declined  making  it,  for  the  reasons  named.  The  value  of 
the  land  is  alleged  to  be  one  thousand  doHars.  The  biU  prays 
that  defendants  below  be  decreed  to  pay  the  valne  of  the  land, 
$1000.     This  bill  was  demurred  to— 

1st.  Because  it  showed  on  its  face,  that  complainant  had  as  am- 
ple and  adequate  relief  at  Common  Law,  as  in  Equity. 

2d.  That  there  was  no  equity  in  the  bill,  and  insisting  on  the 
Statute  of  Frauds. 

The  Court  overruled  the  demurrer,  and  ordered  defendants  to 
answer,  &c.  To  which  ruling,  defendants  excepted,  add  thus  the 
case  comes  up. 

B.  H.  Hill  and  Stokes,  for  plaintiff  in  error. 

CoLB,  for  defendant  in  error. 

By  the  Oourt, — ^Wabner,  J.  delivering  the  opinion. 

[l.J  The  complainant  alleges  that  he  purchased  the  lot  of  hmd 
in  controversy,  in  1835,  from  Walker,  for  which  he  paid  $750-  00, 
went  into  the  possessioa  of  it,  and  made  valuable  improvements, 
not  doubting  the  grant  from  the  State  had  issued ;  that  in  1847,  to 
his  surprise,  he  learned  that  the  lot  was  not  granted  at  the  time 
<tf  his  purchase  firom  Walker,  but  had  been  granted  to  one  Whit- 
aker,  under  the  late  Act  of  the  Legislature,  who  had  sold  it  to 
Compton ;  that  he  visited  Milledgeville  during  the  session  of  the 
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Legislahire  of  1847,  to  see  Compton  in  relation  to  the  land,  who, 
vnder  the  peculiar  ctrcuniBtances  of  the  case,  agreed  to  sell  the 
hcod  to  him  fer  $200,  which  the  complainant  alleges  was  worth 
$1000.  The  defendants  being  the  friends,  both  personal  and  politi- 
cal, of  the  complainant,  and  his  immediate  representatives  in  the 
Legislature,  and  haying  endre  confidence  in  them,  he  sought  their 
oennsel  and  advice  in  the  matter.  They  advised  him  to  purchase 
Uie  land  at  the  price  which  Compton  ofl^red  to  take  for  it.  On 
the  complainant  telling  them  he  did  not  have  the  money  with  hinit 
the  defendants  offered  to  advance  it  lor  him,  and  for  their  tecuritj^ 
agreed  to  take  the  title  in  their  own  names,  and  on  their  return 
home,  re-convey  the  same  to  the  complainant,  upon  his  refunding 
them  the  |I200,  with  interest  thereon ;  whereupon,  Compton  exe- 
cuted the  title  to  them,  they  having  advanced  to  the  complainant 
the  $200  in  payment  therefor.  Before  leaving  MiUedgeville,  the 
complainant,  finding  he  wonld  have  more  money  than  «ufficient 
to  pay  his  expenses,  paid  over  to  them  $20,  in  part  payment  of 
the  $200  advanced  to  him.  The  complainant  sent  the  money  to 
one  of  the  defendants,  before  the  25th  December,  but  Cameron 
had  not  then  returned  home.  Complainant  was  taken  sick,  and 
was  not  able  to  go  and  refund  the  money  in  person  immediately 
after  their  return  home,  but  about  the  first  of  February,  1848,  he 
sent  the  money  to  Cameron,  one  of  the  defendants,  by  the  hand  of 
A.  Wilkinson,  who  was  told  by  Cameron,  that  Johnson,  the  oth- 
er defendaio,  had  sold  the  laad  to  Spear»  and  made  a  deed  to  i€» 
and  refused  to  receive  the  money. 

So,  it  will  be  perceived,  from  the  allegations  in  the  complain- 
ant** bill,  which,  for  the  purpose  of  diis  decision,  must  be  taken  to 
be  true,  that  the  defendants,  taking  advantage  of  the  confidence  of 
4ha  complainant,  and  obtaining  the  deed  only  as  security  for  the 
money  advanced  by  them,  to  enable  the  complainant  to  purchase 
the  land  from  Compton,  for  the  enuUl  sum  of  $200,  when  it  was 
wo^  $1000,  they  now  seek  to  appropriate  the  benefit  of  com- 
plainant's low  purduue  to  themselves,  and  to  realize  the  full  val- 
ue of  the  land,  and  when  he  calls  upon  them  to  account  with  him, 
they  confess  the  allegations  made  in  the  bill  by  their  demurrer, 
ftnd  insist  on  the  Statute  of  Frauds,  as  a  bar  to.  his  right  to  call 
tiiem  to  account  for  this  act  of  bad  faith  on  their  part. 

The  StatOte  of  Frauds  was  enacted  to  prevent  fraud,  not  to  pro- 
tect such  a  transaction  as  ibis  is  idleged  to  be.    Mr.  Justice  Story ^ 
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•peaking  of  the  Sutate  of  Frauds,  says :  **  In  the  constnK^on  of 
that  Statute,  a  general  principle  has  been  adopted,  that,  as  it  is 
designed  as  a  protection  againU  fraud,  it  shall  never  be  allowed  to 
be  set  up  as  a  protection  and  support  qffraudJ*  1  Stary*$  Equi- 
ty, 323,  $330.  Roberts  am  Frauds,  79,  103.  Strickland  vs.  At- 
dridge,  9  Vesey,  516.  Mutaer  vs.  Gillespie,  11  Vesey,  627,  '8. 
Broum  vs.  Lynch,  1  Paige's  Ch,  Rep.  147.  This  is  apn^r  case 
for  Equity  jurisdiction.  In  cases  of  fraud,  a  Court  of  Equity 
will  tiJce  hold  of  the  conscience  of  the  defendant,  and  hold  him  as 
a  trustee,  for  the  benefit  of  the  party  defirauded,  and  not  allow  him 
to  sheker  himself  under  the  Statute  of  Frauds,  as  he  might  do  in 
a  Court  of  Law. 

The  defendants,  injustice  to  themselves,  ought  to  answer  the 
allegations  in  this  bill,  and  the  Court  below,  very  properly,  over- 
ruled their  demurrer. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


No.  42.— >Edwabd  Baodahvon,  administrator,  &c«  plaintiff  in  er- 
ror, vs.  Charles  West,  defendant. 

[1.]  TheciittuigofftfaeiumieefatiiretytoaJointuidievenlBote,^irilh 
conaent  of  the  payee,  ia  not  mcb  a  material  altetaticm  a«  will  invalidate  it. 

[S.  1  K  limitation  of  a  proiniMory  note,  in  remainder,  by  deed  or  will :  HeUL, 
to  be  good. 

Assumpsit,  from  Troup  County.  Decision  by  Judge  Hill,  at 
November  Adjourned  Term,  1849. 

Charles  West  brought  his  action  against  Broughton,  adminis- 
trator of  L.  Lackey,  on  this  note :  <<  One  day  after  date,  I  promise 
to  pay  Charles  West,  or  bearer,  five  hundred  dollars,  for  value 
received,  with  interest  from  25th  December  last.  January  22, 
1842,"    Defendant's  counsel  objected,  on  the  trial,  to  said  note  as 
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or  a  stranger,  could  alter  or  vary  it  in  one  particular,  without  the 
consent  of  other  parties,  why  not  in  aU  particulars  1  And  if  it 
were  in  the  power  of  one  or  more  to  alter  bills  or  notes,  without 
the  consent  of  others,  then  the  bills  and  notes  would  be  no  evi- 
dence of  contracts.  Commercial  policy  requires  that  negotiable 
securities  should  remain  just  what  they  are  when  issued.  The 
principle  involved  is,  that  the  contract  remain  the  same,  in  order 
Chat  the  rights  of  the  parties  remain  the  same.  Hie  law  is  careful 
to  permit  no  temptation  to  fraud.  It,  therefore,  will  not  permit 
a  party  to  make  alterations  in  a  bill  or  note,  without  subjecting 
him  to  loss.  Immunity  would  be  a  temptation  to  fraud.  Any  al- 
teration, therefore,  which  will  afibct  the  contract,  so  as  to  affect 
rights  under  it,  will  make  it  void.  According  to  this  rule,  I  do 
not  see  how  the  cutting  off  the  name  and  release  otthe  surety t  with 
the  consent  of  the  payee,  before  the  note  passes  out  of  his  hands 
--i^whilst  he  is  sole  owner — can  invalidate  the  note.  The  payee 
can,  if  he  will,  release  the  liability  of  any  party.  He  does  it,  of 
course,  at  his  peril.  He  having  done  so,  he  has  no  right  to  com- 
plain ;  and  if  such  release  does  not  affect  the  rights  of  other  par- 
ties, they  cannot  complain.  In  this  case,  the  parties  to  the  note 
are  the  maker  and  his  sureties,  being  joint  and  several  promisors, 
and  the  payee.  There  is  no  contract  between  the  principal  and 
surety,  which  is  affected  by  a  release  of  the  surety.  The  princi- 
pal is  bound  at  all  events,  whether  the  name  of  the  surety  is  taken 
off  or  not  The  note,  with  the  surety's  name  on  it,  is  joint  and 
several,  upon  which,  both  are  together  liable  to  suit,  or  each, 
singly.  With  the  surety's  name  taken  off,  the  principal  stands  li- 
able, as  before.  He  had  no  rights,  as  against  his  surety,  whilst  his 
name  was  on  the  paper,  any  more  than  he  now  has,  and  his  con- 
tract with  the  payee  remains  precisely  the  same.  Upon  principle, 
there  seems  to  be  no  reason  for  holding  that  this  alteration  affecte 
this  note ;  nor  does  it,  upon  authority.  The  rule  is,  "  that  if  a 
bill  or  note  be  altered,  without  the  consent  of  the  parties,  »»  any 
material partf  it  will  be  void  as  to  all  parties  not  consenting  to  the 
alteration^  even  in  the  hands  of  an  innocent  holder — as,  in  the  date* 
sum,  time  when  payable,  or  consideration.  Nor  does  it  matter 
by  whom  made ;  the  alteration  is  fatal,  whether  made  by  a  party 
or  a  stranger — whether  innocently  or  fraudulently."  Any  thing 
vrill  he  material,  I  take  it,  which  varies  the  rights  and  obligations 
of  the  parties  in  the  minutest  particular.     In  what  particular  the 
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;^  68^1       No.  48. ^Amdkbw'Turnbb,  plaintiff  in  error,  m.  William  Col* 

LiNS,  administrator,  ice*  delenilant. 

[1.1  A  writ  of  ©nor  will  Wdkodited,  if  acopyitiwtiwved,  and  mm^ 
maie  tMer^af^  wilhin  tke  timereqoiied  by  tke  2Ut  Rvie  of  thU  Court. 

[2.]  Aad  the  party  failiiig  to  endorse  the  entry  of  leryice,  as  ret^aired  by  the 
Slit  Bale,  before  the  writ  of  error  is  transmitted  to  this  Court,  by  the  Clerk 
below,  will  no|  b«B  permitted  to  come  here,  and,  on  motion,  hare  the  omis- 
sion supplied. 

[3.1  The  amended  Constitntiony  and  Act  of  1845,  organizing  this  Court,  ex- 
act the  utmost  yigilance  of  parties,  and  allow  no  discretion  in  rriieving 
them  from  their  fiJlure  to  exercise  it. 

Pcelimkiary  motion  to  dismiBa  tho  cmao  ■     , 

Ist  Becanoe  tlie  taadaMmy  waa  not  embodied  in  the  bill  of  ex- 
oeptions. 

2d.  Becau3e  it  doea  not  appear,  from  the  eertifieate  of  the. 
Clerk  ol  tke  Court  below,  that  alltheinterrogatoiiea  to  w)iioh  be. 
kaa  certified,  were  read  on  the  triaL 

3d.  Becauae  tke  bin  of  exceptiona  doea  noC  embrace  die  male* 
rkl  facts  npon  wbick  tke  judgment  of  tke  Court  was  rendered ; 
tkerefore*  not  enough  befcAre  tbia  Court  to  enable  it  to  renew  Ae 
judgment. 

4tk.  Becanae  the  Jn^go  did  not  cerOfy  tkat  the  bin  of  excep- 
tions is  true  and  conoiatent  with  what  transpured  in  tke  cause 
boferebim. 

5du  Becavfi#no  copy  of  tke  writ  of  error  waa  aerred  npon, 
tke  defendant  in  erroTf  or  kia  counsel,  as  required  by  tke  Slsl 
Kittle  of  tins  Court. 

DoYAL  &  NoLAN>  for  motion. 

A.  R.  Moo&B,  contra. 

By  tke  Court. — ^LiritFKUf ,  J.  deUyering  the  opinion.. 

[1.]  By  the  2i8t  Rule  of  tbia  Court,  it  is  required  ibat  writs  of 
error,  with  the  citations  thereto  annexed,  shall  be  filed  witb  tke 
Clerk  of  tke  Superior  Court,  wken  the  original  notice  of  the 
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ugniDg  of  the  bill  of  exoeptioDB  is  returned  to  that  office,  copies 
of  which*  nrnde  out  by  the  couDtel  of  the  plaintiff  ia  error,  shall 
be  Berved  oo  the  defendant  in  error,  by  the  Sheriff  of  the  Coun- 
ty, or  by  counsel  for  plaintiff  in  error,  within  ten  days  from  the 
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473.  Why  is  tbis  prohibited  ?  The  reason  is  to  be  found  in  pub^ 
lie  policy—- it  is  to  take  away  from  the  applioant,  ^le  noiotive  to 
make  his  showing  broader  than  the  truth  wouk]  warrant,  and 
thus  either  force  a  continuance,  or  procure  the  admission  of  more 
Uian  he  could  actually  prove;  in  other  words,  both  of  these  rules 
are  based  upon  the  same  considerations  which  led  to  the  enact- 
ment of  29  Charles  11. 

If  this  defect  could  be  now  cured,  the  other  party  might  well 
complain,  that  he  was  taken  by  surprise.  He  examines  the  pa- 
pers, as  they  appear  of  file  in  the  Clerk's  office  of  the  Superior 
Court,  previous  to  their  transmission — he  finds  that  the  writ  of 
error  is  not  served ;  at  any  rate,  that  no  entry  is  made  thereof,  as 
required,  and  he  comes  here  to  have  the  case  dismissed,  on  that 
account ;  but  his  objection  is  overruled,  and  he  is  forced,  witbout 
preparation,  to  argue  the  cause  upon  its  merits ;  for,  under  the 
Constitution,  this  surprise  is  no  sufficient  ground  for  a  contin- 
uance. 

[3.]  To  allow  this  practice,  would  operate  unequally  upon  the 
rights  of  parties.  Here,  the  service  is  alleged  to  have  been  made 
by  the  counsel ;  but  it  is  more  usually  done  by  the  Sherifl^  resid- 
ing often  in  a  distant  and  remote  County,  and  who  could  not 
reach  the  Court  in  time  to  amend  his  return. 

It  would  give  rise  to  exciting  and  discourteous  altercations,  on 
account  of  the  conffict  of  statement  between  counsel.  Here, 
each  party  has  tendered  his  affidavit — the  one  testifying  to  per^ 
tonal  service — the  other,  just  as  distinctly  denying  it.  We  cannot 
and  will  not  try  this  issue  of  veracity,  or  memory.  We  must  and 
do  believe,  that  both  are  equally  credible,  and  entirely  conscien- 
tious; and  we  assume,  for  the  purposes  of  this  decision,  that  a 
copy  of  the  writ  of  error  was  served,  but  counsel  failing  to  make 
entry  thereof,  as  directed  by  the  rule,  we  refuse  the  motion  to 
come  into  this  Court  and  do  it  now.  Better  that  an  individual 
should  suffer,  than  allow  a  salutary  rule  to  be  broken  down, 
merely  for  the  purpose  of  relieving  a  party  from  the  consequen- 
ces of  his  own  neglect. 

In  Perry  if  Peck  w.  Higgs,  (6  Ga.  Rep.  43,)  this  Court  held, 
that  if  the  bill  of  exceptions  bore  d^e  before  the  trial  of  the  cause, 
and  there  is  nothing  in  the  record  by  which  it  can  be  amended, 
the  writ  of  error  will  be  dismissed.  So,  if  the  party  fails  to  give 
notice,  as  required  by  the  4th  section  of  the  Act  organizing  this 
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Court,  and  to  file  the  same,  tcitk  the  return  of  service  thereon,  with- 
in  the  time  required,  (2  Kelly,  262.  5  Ga.  Rep.  682) — so,  if  notice 
of  the  signing  of  the  bill  of  exceptions,  and  copies  of  tlie  writ  of 
error  and  citation,  are  not  served  within  the  time  required  by  law 
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Ko.  44w— Jamxs  y.  Hoca  et,  al.  plaintiffii  in  error,  vi*  Eldeiimw 
MoBLBT  and  another,  defendants. 

[1.]  Wbere  aa  appeal  it  taken  from  tiie  Cmxri  of  Ordinarj  ts  fhe  Sopeiior 
CoQit,  ander  the  Act  of  1805,  which  re^nivea  the  iippeUanU  to  gfva  Mntriy 
to  the  Olwk  for  allcaiU  which  maf  accme,  by  reason  of  nich  appeal :  Held, 
that  an  acknowledgment,  taken  by  the  Clerk,  that  the  appeUantt,  and  their 
■ecority,  were  jointly  and  aeverally  boond  to  the  appelleea  for  the  payment 
of  an  coats  that  riioold  accnte  upon  ^e  appeal,  ia  terms  of  the  Statote,  wai 
a  good  and  Talid  appeal,  aoeoiding  to  the  troe  intent  and  meaning  of  lUse 
Act  of  1805 ;  and  tiiat  the  appellants,  and  their  secarity,  woold  be  boond 
in  law  for  the  payment  of  all  ooaU  which  might  accnie,  by  reason  of  aaid 
appeaL 

Caveat  of  a  probate,  in  Coweta  County.  Decision  by  Judge 
Hill,  at  September  Term,  1849« 

In  tbis  case,  E.  Mobley  and  W.  Mobley  were  tbe  propounders 
of  the  last  will  of  Jethro  Mobley,  and  James  V.  Hogg  and  others 
were  caveators  before  tbe  Court  of  Ordinary  of  Coweta  County. 
Tbe  decision  of  tbe  Ordinary  was  against  tbe  caveators,  and  tbey 
appealed  to  tbe  Superior  Court  of  said  County.  On  tbe  trial  of 
tbis  appeal,  among  other  points  taken,  (not  excepted  to)  tbe  pro- 
pounders objected  tbat  tbe  appeal  bond  was  payable  to  tbe  pro- 
pounders, instead  of  to  tbe  Clerk.  On  a  motion  to  dismiss  tbe  ap- 
peal, tbe  Court  sustained  tbis  exception,  and  ruled  tbe  bond  void. 

Caveators  then  moved  to  amend  tbe  bond,  by  inserting  the 
name  of  tbe  Clerk  in  lieu  of  tbe  propounders,  or  to  be  permitted 
to  file  a  new  bond,  nunc  pro  tunc,  wbicb  tbe  Court  overruled.  To 
all  of  wbicb  said  rulings  and  decisions^  tlie  caveators  ^ceapted, 
and  tbus  the  case  comes  up. 

Colquitt  and  Cole,  for  plaintiffs  in  error. 

W.  DouoRERTT  and  Stokes,  for  defendants. 

By  the  Court, — ^Wabnbb,  J,  delivering  tbe  opinion. 

[1.]  By  tbe  A^st  of  1805,  appeals  are  allowed  from  the  Courts 
of  Ordinary  to^tbe  Superior  Court,  on  tbe  dissausfied  party  pay- 
ing all  costs  which  may  have  accrued,  and  giving  security  to  &e 
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Clerk  of  said  Court  of  Ordinary  for  such  further  costs  as  may  ac- 
cme^  by  reaaoo  of  such  appeal.  This  Act  does  not  require  any 
hand  shall  be  given  to  the  Clerk — ^it  prescribes  no/arm  for  enter- 
ing the  appeal,  but  only  requires  security  to  be  given  to  the  Clerk, 
for  such  further  costs  as  may  accrue  by  reason  of  the  appeaL 
Prmcc,  238. 

From  the  record  in  this  case,  it  appears  that  the  caveators  were 
dissatisfied  with  Uie  decision  of  the  Court  of  Ordinary,  and  ap- 
plied to  the  Clerk  thereof  to  enter  an  appeal,  and  tendered  Wil- 
liam C.  Freeman  as  their  security.  The  Clerk  accepted  the  secu- 
rity teadered  to  him,  and  required  the  caveatora  and  their  securi- 
ty, to  acknowledge  themselves  bound  to  the  propounders  of  the 
will,  for  the  payment  of  all  costs  that  should  accrue  on  the  appeal, 
in  terms  of  the  Statute.  AU  the  Apt  of  1 805  requires  of  the  Clerk 
is,  to  take  the  iecurUy  offered  by  the  appellant-*-it  is  silent  as  to 
any  particular  ^^rm  in  which  such  security  shall  be  bound;  but  we 
ihiA  the  Sorm  adopted  by  the  Clerk  in  this  case,  is  a  very  com- 
moo  and  appropriate  one,  to  3wki  the  security.  If  the  appellees 
prevail,  they  will  be  entitled  to  enter  up  judgment  for  their  costs 
against  die  appellants  and  their  security,  according  to  the  second 
section  of  the  Act  of  1826.  Prince,  461.  By  the  Act  of  1823, 
apjpeals  from  the  Court  of  Ordinary  are  to  be  tried  in  the  same 
way,  and  under  the  same  regiilations,  as  other  appeals.  Prince, 
455.  The  counsel  for  the  defendant  in  error  seems  to  suppose 
the  Statute  requires  a  bond,  to  be  made  payable  to  the  Clerk,  and 
cites  the  ease  of  AntMony  w.  Brooks,  5  Georgia  Rep.  578. 

The  Act  of  1805,  as  we  have  seen,  requires  no  bond,  but  that 
security  shall  be  given  to  the  Clerk.  In  Anthony  vs.  Brooks,  this 
Court  held,  that  a  claim  bond  should  be  made  payable  to  the  Sher- 
iff, for  the  reason  that  the  Act  of  1821  declares  that  the  claimant 
shall  give  bond  to  the  Sheriff,  conditioned  to  pay  the  plaintiff  aU 
damages,  &c. ;  besides,  the  Sheriff  is  to  take  the  bond  in  a  sum  equal 
to  double  the  amount  of  Uie  property  levied  on,  at  a  reasonable 
valuation,  to  be  judged  of  by  the  levying  officer.  Prince,  448.  In 
our  judgment,  the  appellants  in  this  case  gave  security  to  the 
Clerky.  within  the  true  intent  and  meaning  of  the  Act  of  1805, 
and  that  they  and  their  security  are  bound  in  law  for  all  costs 
which  may  accrue,  by  reason  of  such  appeal. 

Let  the  judgment  of  the  Court  below  be  reversed. 

roL.  nil  33 
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No.  45. — ^Waltbb  T.  Colquitt,  plainttflf  in  error,  •#.  Nicholas 
S.  Thomas  et  al.  defendants. 

[1.]  A  selk  lands  to  B,  and  geU  }iidginent  on  the  notei  given  §at  the  porohaM 
monej,  and  levies  on  the  lands  in  the  possession  of  G,  a  purchaser  from  B  ; 
C  puts  in  his  claim :  Hddf  that  npon  the  trial  of  the  claim,  it  i«  not  compe- 
tent for  A  to  set  up,  by  proof,  his  lien  as  vendor,  but  that  he  must  go  into 
Equity  to  establish  his  lien,  and  there  get  a  decree  that  the  land  be  sold  to 
satisfy  it 

[9.]  The  Girouit  Judge,  in  opening  his  charge  to  the  Jury,  sai^,  ''that  ho 
wished  ceonsal  to  take  notice  of  his  charge,  for  he  supposed  the  case  would 
be  taken  up,  and  if  he  erred,  he  could  be  corrected ;  and  if  ^  Jwry  pmud 
amirary  to  eoidente,  they  otnUd  be  corrected:"  Held,  that  the  remark,  relative 
to  the  Jury,  was  improper,  as  tending  to  relieve  them  from  the  exclusive 
responsibility  of  trying  the  £Btf^8  of  the  cause. 

[3.]   Fraud  cannot  be  presumed  at  liaw,  but  it  may  be  prof  en,  from  ciretim- 


[4.]  To  hear  reports  about  an  incumbrance  upon  land,  which  tiie  purchaser  ia 
about  to  buy,  does  not  amount  to  notice,  nor  is  report  or  rumor  a  badge  of 
fraud. 

[5.]  The  presiding  Judge  is  requested,  by  counsel,  in  the  hearing  of  the  Jury, 
to  give  in  charge  a  legal  proposition,  to  which  request,  he  replies,  ^  well,  I 
charge  it,"  without  anything  more.    This,  held  to  be  error. 

[6.]  Upon  the  trial  of  a  claim,  it  is  not  competent  for  the  claimant  to  prove  the 
ionajidet  of  his  purchase,  by  proving  the  conversation  that  passed  between 
himself  and  his  vendor,  in  relation  to  what  he  gave  for  the  land,  at  a  time 
subsequent  to  the  purchase. 

[7.]  The  pendency  of  suits  against  a  debtor,  at  the  time  diat  a  purehaser  buys 
lands  of  him,  is  a  badge  of  fraud  and  a  fiaict  which  the  Jury  are  at  liberty  to 
consider,  in  determining  whether  the  purchaser  bought  with  notice  or  not, 
under  the  Statute  13  Elizabeth, 

[8.]  To  subject  land  to  a  judgment,  sold  by  the  defendant,  before  the  judg- 
ment, to  A,  and  by  A  sold  to  B,  it  is  necessary  that  the  plainti^T  prove  that 
the  defendant  sold  fi«ndulently,  and  that  both  A  and  B  had  notice  of  the 
fraud,  under  the  Statute  13  Elizabeth, 

[9.]  One  who  buys  from  a  fraudulent  grantee,  without  notice  of  ^e  fitmud, 
and  one  who  buys  from  an  innocent  grantee,  with  notice  of  the  fraud,  will 
be  protected  under  the  ^<7V»m>  in  the  Statute  13  EUxabetk. 

[10.]  If  one  buys  lands  of  a  debtor,  and  pays  a  part  of  the  purchase  money  be- 
fore getting  a  deed,  and  before  paying  the  balance  of  the  purchase  money 
and  before  getting  a  deed,  learns  that  the  purchase  money  is  unpaid  by  the 
debtor — that  he  is  insi^vcnt,  and  that  suits  are  pending  against  him  t  these 
fiicts  may  be  submitted  to  the  Jury  as  evidence  diat  he  purchased  with  no- 
tice of  the  fraud,  under  Statute  13  Elizabeth, 
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[11.]  The  nyings  of  an  agent,  after  his  actings  as  agent,  are  not  competent 
to  prove  his  agency. 

Claim,  in  Campbell  County.  Issue  joined,  October,  1847. 
Verdict,  *'  not  subject,"  and  decisions  complained  o^— by  Judge 
Hill,  at  October  Term,  1849. 

This  was  a  claim  case.  Walter  T.  Colquitt  had  sold  cert^n 
lands  to  Nicholas  S.  Thomas,  taking  in  part  pay  certain  notes* 
which  he  sued  to  judgment,  and  levied  the^.  Ja,  issued  therefrom 
for  95,999  99}  upon  said  lands,  or  a  portion  thereof — the  defend- 
ant, Thomas,  admitting  in  his  plea  that  the  notes  were  for  the 
lands  afterwards  levied  on.  On  the  claim  trial,  plaintiflf  in 
fi^fa.  showed  the  grant  to  one  Hiram  Howard,  then  a  deed  from 
Howard  to  said  N.  S.  Thomas  and  John  P.  Timberlake,  (showed 
no  title  passing  through  himself,)  and  read  other^.  fa9.  and  judg- 
ments, at.  suit  of  other  plaintiffs  v#.  said  Thomas. 

It  appeared  that  said  Thomas  had  sold  said  lands  to  A.  H.  Har- 
rison and  C.  Williams,  who  sulisequently  sold  to  Nathaniel  Har- 
rison, who  was  the  clainuuU  on  said  trial.  Afler  the  above  testi* 
mony  bj  plaintiff  in  ^.  Ju.  claimant  offered  the  said  deed  from 
Thomas,  dated  30th  March,  1844,  then  the  deed  from  A.  H.  Har- 
rison and  Williams  to  claimant,  dated  27th  May,  1845.  Colquitt's 
declaration  vs,  Thomas  was  returnable  to  April  Term,  1844,  and 
service  acknowledged  by  Thomas,  6th  January,  1844,  and  judg- 
ment in  October,  1845.  Plaintiff  introduced  various  other  testi- 
mony, and  so  did  the  claimant,  which  so  far  as  material,  and  as 
elucidating  the  issues,  will  appear  in  what  follows : 

When  ckdmaut  offered  the  testimony  of  a  witness,  as  to  what 
**  he  understood  from  the  claimant,  Abel  Harrison  and  Clayton 
WiUiams,"  plaintiff  below  objected.  The  Court  overruled  it«  and 
let  in  the  testimony. 

After  the  testimony  elosed,  the  Court  charged  the  Jury,  among 
other  things,  that  he  **  wished  counsel  to  take  notice  of  his  charge, 
•ft  he  supposed  the  case  would  be  taken  up,  and  if  he  erred,  he 
could  be  corrected,  and  if  the  Jury  found  contrary  to  evidence, 
they  could  be  corrected'' — that  '*  the  pendency  of  the  suits  did 
not  operate  as  notice,  either  positive  or  constructive,  for  the  notes 
did  not  express  the  consideration  for  which  they  were  given,  and 
though  the  plea  set  forth  that  fact,  the  plea  was  not  verified,  and 
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if  taken  as  evidence  at  aU»  would  bare  to  be  taken  together^  and 
it  set  fortb  a  partial  failure  of  consideration.*'  Further  cbarg^d, 
"  if  the  purchaser  bought,  bona  fide,  and  had  paid  the  purchase 
money,  or  an  j  considerable  part  thereof,  before  he  received  no- 
tice of  the  incumbrance,  he  could  go  on  after  notice  and  pay  the 
residue,  and  his  title  would  be  protected  in  this  case,  but  that, 
perhaps,  it  would  not  in  Equity — the  plaintiff  not  now  relying  on 
bis  lien  f>r  the  purchase  money."  Further,  '*  that  to  hear  repmU 
about  an  incumbrance,  did  not  amount  to  sufficient  notice  in 
Law  ;**  and,  by  request  of  claimant,  "  the  burden  of  proof  was  on 
plaintiff  to  show  fraud,  and  that  fraud  was  never  to  be  presumed, 
Uiough  it  might  be  proven  by  circumstances.**  The  plaintiff's 
eounsel  then,  verbally,  it  seems,  asked  the  Court  to  charge  the  Ja-* 
17  as  to  a  certain  legal  position,  to  which  request,  the  Judge  re- 
pliedi  **  weU,  I  diarge  it.'*  The  plaintiff's  counsel  then,  in  wri- 
ting, requested  the  Court  to  charge,  that  ^  if  they  believed  the 
deed  to  Harrison  &  Williams  to  defendant  in  fi.  fet,  was  fraudu- 
lent, as  to  creditors,  and  that  the  claimant  knew  of  tiie  indebted- 
ness of  defendant  in^.^  for  the  purchase  money,  or  his  insol- 
vency, and  the  pendency  of  the  suits,  before  he  paid  the  purchase 
Money  and  received  title,  that  such  title  did  not  defeat  the  incum- 
brance, and  was  fraudulent"  This  the  Court  refused,  and  re- 
peated the  above  charge,  as  to  where  notice  was  received  after 
the  trade  and  before  payment,  &c.  as  being  the  law  t«i  ihu  case. 
Claimant  then  asked  him  to  charge  «'  that  the  sayings  of  C.  Wil- 
liams were  not  eridence  to  establish  his  agency.*'  This  the  Court 
charged,  adding  that  "  testimony  could  be  legally  received  for 
one  purpose,  and  when  so  admitted,  could  not  be  made  evidence 
Jkpt  a  different  purpose ;  and  that  in  this  casey  WiUiams'  sayings, 
made  after  his  agency,  were  not  evidence  to  prove  his  agency.** 
To  the  manner  of  said  last  charge,  and  to  the  refusal  to  charge,  as 
heioein  set  forth,  the  plaintiff  in  j^.  fa.  excepted. 

The  Jury  found  the  property  ^not  subject** 

Plaintiff  in  fi.fa.  then  excepted^- 

1st  To  the  testimony  of  the  witness,  as  to  what  he  **  understeod 
flrom  claimant  and  A.  Harrison  &  Williams,*'  and  **  in  admitting 
parol  evidence^  (a  part  of  said  sayings,)  to  prove  a  coatraet  foK 
land." 

8d.  That  the  Court  erred  in  saying  to  claimant*s  ceunsel,  ia 
the  hearing  of  the  Jury,  that  he  ^  was  by  no  means  certain  that 
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he  was  correct  in  rejecting  the  testimony  of  L.  B.  Watts,  and  as 
il  did  not  amount  to  much,  they  had,  perhaps,  hetter  suffer  it  to  go 
before  the  Jury." 

dd.  As  to  that  part  of  the  charge  cdretidy  recUedf  as  to  the  case 
being  carried  up,  if  he  or  the  Jury  erred,  ice 
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234.  14  Mass.  R.  245,  250.  3  KOly's  Rep.  513.  1  Stetoar^s 
R.  394.  1  Brecard,  166, 266.  4  Mass.  702,  8.  4  Jokn.  234,  note. 
RUey's  Cases,  270,  2.     1  Gallison,  106. 

EzzARD  ftnd  Latham,  for  defendants  in  error,  ctted-^ 

Greenl.  Ev.  119,  20,  25.  1  Story's  Eq.  §372,  190.  1  FoM. 
444,  347.  2  Powell  on  Mart.  564.  7  FtMcr'i  ^^.  123.  3  Jvkn, 
Ch.  R.  516.  12  Wend.  41.  4  5ac.  ^Ar.  402.  3  Sugd.  an  Vend. 
117,  315.  8  Cawen,  260.  10  John.  457.  3  iS^r^.  if  Rawle,  429. 
18  JbAn.  555.  1  Wash.  4.  3  £i^y,  446.  4  Georgia  Rep.  104. 
1  Kelly,  157.  2  jR&.  1.  1  Smith: s  Lead.  Cas.  29  to  60.  5  Ga.  Rep. 
293.     13  Ves.  12L     1  Fe».  Jr.  226.     6  Ga.  iJ^.  844, 526. 

By  the  Court. — Nisbst,  J.  detivering  the  opinion. 

The  plaintiff  in  execution.  Judge  Colquitt,  sold  a  body  of  land 
to  the  defendant  in  execution.  Dr.  ThomaB— -taking  his  notes  for 
the  purchase  money.  He  sold  to  Harrison  Sc  WOliams,  and 
they  to  the  claimant,  Mr.  N.  Harrison.  Colquitt  sued  and  ob- 
tained judgment  against  Thomas,  on  his  notes,  for  the  purchase 
money,  but  not  until  after  the  sale  of  the  lands  to  the  claimant. 
A  levy  was  made  on  the  lands,  and  a  claim  interposed  by  N. 
Harrison,  the  last  purchaser,  and  all  the  questions  brought  up, 
were  made  on  the  trial  of  the  claim. 

[1.]  This  summary  statement  is  made,  for  the  purpose  of  intro* 
ducing  a  preliminary  question,  discussed  at  this  bar— one  of 
great  practical  importance,  and  affecting,  very  seriously,  the 
rights  of  the  parties.  It  is  due,  therefore,  to  the  merits  of  ibe 
cause,  as  well  as  to  the  distinguished  counsel  moving  it,  that  it 
be  considered  and  determined.  The  proposition  of  the  plaintiff 
in  error  is  this :  Upon  the  trial  of  a  claim,  between  the  vendor  of 
lands,  and  a  purchaser,  claiming  under  bis  vendee,  it  is  compe- 
tent for  the  plaintiff  in  execution  to  set  up,  by  proof,  his  lien  as 
vendor,  and  for  the  Jury  to  foxl  the  land  sul^ect,  upon  that 
ground,  and  for  the  Court  to  order  the  land  to  be  sold  to  satisfy 
that  lien.  The  vendor's  lien  is  founded  in  a  fundamental  principle 
of  Equity— chat  one  who  has  gotten  the  estate  of  another,  without 
paying  for  it,  cannot  in  conscience  keep  it.  The  principle  applies 
not  only  to  the  vendee,  but  to  his  heirs,  and  other  privies  in  e8tat#9 
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tare  shall  blend  diem  into  one,  and  obliterate  all  tbeoe  diatino* 
tioiui»  for  my  own  part,  I  shall  hold  the  two  Courts,  with  un- 
swerving strictness,  to  their  respective  spheres.  A  grant  of 
equitable  powers,  in  a  spedfic  mode  of  procedure,  so  far  from 
drawing  with  it  other  equitable  powers,  upon  approved  princi- 
ples, excludes  all  others.  Ex  neeessitaU,  the  trial  of  a  claim  is, 
£tuuh  an  equitable  proceeding--aot  made  so  expressly,  by  the 
Leg^lature,  but  becoming  so  in  the  inherent  necessity  of  the 
case.  According  to  the  nsage  of  the  Courts,  and  the  full  current 
of  authority,  equitable  liens  can  be  enforced  only  in  Equity,  by 
appropriate  pleadings,  by  bringing  all  the  parties  interested  before 
the  Court,  and  by  a  decree  which  protects  the  interest  of  all  par- 
ties :  and  in  all  this,  the  law  is  profoundly  wise.  In  this  case, 
what  is  the  issue  made  upon  the  record  t  The  plaintiff  having 
ordered  a  levy  upon  the  land,  the  purchaser  puts  in  his  claim ; 
the  Sheriff  returns  the  papers  to  the  Superior  Ckmrt,  and  there 
issue  is  joined.  What  is  that  issue  I  It  is  expressed  on  this  re- 
cord, in  these  words : 

**  And  now,  at  this  Term,  comes  the  plaintiff  in  execution,  and 
alleges  that  the  property  levied  upon  by  his  Ji.  fa,  aforesaid,  is 
subject  thereto;  and  for  this  truth,  he  tenders  this  issue,  and  puts 
himself  upon  the  country. 

^  W.  T.  COLQUITT,  PlaimUf 
"  And  the  claimant  denies  that  the  property  is  subject,  and 
doeth  likewise. 

«  THOS.  A.  LATHAM, 
"  DAVID  IRWIN, 
«  WM.  EZZARD, 

*^  AUameys  fir  daimantJ* 

The  record  shows  no  more  than  this.  Upon  this  dangerously 
brief  and  pregnant  issue,  what  is  to  be  tried  }  The  law  and  the 
facts  €u  to  ike  liability  cf  the  property  to  the  exeeutum.  The 
plaintiff  asserts  that  the  property  is  subject  to  his  execution;  by 
which  he  means  to  say,  that  it  belongs  to  the  defendant  in  execu- 
tion, and,  therefore,  the  lien  of  his  judgment  attaches  upon  it. 
The  claimant  denras  this  upon  the  record,  and  the  war  begins 
pell-mell.  If  it  should  appear  in  proof,  that  the  plaintiff's  judg- 
ment is  older  than  the  daknant's  title  from  the  defendant  in  exe- 
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cutioo,  the  usue  might,  or  might  not,  be  a  simplo  one.  Prima 
JaeUf  the  property  belongs  to  the  defendant  at  the  date  of  plain- 
tiff's judgraentr  and  the  lien  attaches,  and  the  claimant  is  driyen 
to  shew  whatever  he  can  shew,  to  reraore  the  presumption,  and 
to  displace  the  lien.  But  if  the  title  to  the  claimant  be  older 
^an  the  date  of  the  judgment,  (and  that  is  the  fieict  here,)  then 
the  plaintiff  may  proceed  to  shew,  notwithstanding  that  fact,  that 
the  property  is  the  property  of  the  defendant  in  execution,  and 
liable  to  his  judgment  For  example— he  may  shew  that  the 
conveyance  of  the  property,  by  the  defendant  in  execution,  was 
with  intent  to  delay,  hinder  and  defeat  him,  as  a  creditor,  and  that 
the  claimant  had  notice  of  such  intention,  and  claim  thereby  the 
protection  of  the  Stat,  13  Blixaheth,  All  these  things,  and 
more,  may  be  gone  into,  upon  the  brief  issue  stated.  Well  might 
a  stranger  to  our  Courts  demur  to  our  claim  laws,  and  suggest, 
that,  by  appropriate  pleadings,  these  serious  issues  should  appear 
upon  the  record.  But  I  advert  to  them  now,  to  show,  that  the 
question  made  is,  whether  the  property  levied  on  is  the  property 
of  the  defendant,  and  liable  to  the  lien  of  the  judgment.  The 
plaintiff^s  burden  b  to  establish  that  feet ;  he  goes  upon  the  as- 
sumption that  it  is  true ;  and  however  the  issues  may  multiply, 
and  whatever  may  be  the  wanderings  of  the  evidence,  still  tiiat  is 
the  point  of  departure,  and  to  that  it  is  obliged  to  return.  Now, 
if  tiiis  is  the  issue  between  the  parties,  then  I  say  neither  by  the 
pleadings,  nor  upon  principle,  is  the  veadar^e  lien  involved. 
Pleadings,  to  set  ferth  the  vendor's  lien,  there  are  none — ^in  fact, 
no  pleadings  of  any  kind,  except  the  informal  issue  which  I  be- 
Ibre  transcribed.  Nothing  is,  in  truth,  put  in  issue  by  the  re- 
cord, in  a  claim  case,  but  the  liability  of  the  property  to  the 
plaintiff's  judgment.  The  title  of  the  claimant  is  tried,  but  no 
issue  is  made  on  the  record  about  that.  It  is  a  feigned  issue- 
feigned,  albeit  it  involves  title  to  lands.  That  the  sole  legal  issue  is 
the  liability  of  the  property  to  the  judgment,  is  proven  by  the 
verdict.  The  finding  is  single ;  **  We,  the  Jury,  find  the  pro- 
perty subject"— or,  "  We,  the  Jury,  find  the  property  not  sub- 
ject f*  and  by  the  judgment  rendered  on  it,  usually,  nothing 
more,  when  the  finding  is  for  the  plaintiff,  than  a  simple  order 
that  the  execution  proceed.  Our  Act  of  1799  requires  that  the 
plaintiff's  cause  of  action,  and  the  defendant's  answer  therjeto, 
shall  be  plainly,  feBy  and  distinctly  set  ferth.  Either,  when  the 
VOL.  VIII.   34 
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Yendor  comes  into  Court  to  establish  and  enforce  hia  lien,  he 
ought  to  be  required  to  set  it  forth  fully,  plainly  and  distioctly,  or 
the  Statute  whicE  requires  this  to  be  done  is  flagraatly  disre* 
garded.  The  same  is  true  of  the  claimant's  defence.  The  de- 
fendant in  execution  is  entitled  to  be  heard  against  the  v^^idor's 
lien — ^he  may  have  waived  it— 4t  may  be,  in  part  or  in  whole* 
satisfied— or  he  may  have  taken  other  security.  In  a  bill,  the 
plaintiff's  cause  of  action  would  be  set  forth — the  defefidaDtin 
execution,  the  claimant,  and  intermediate  purchasers,  if  any, 
could  be  made  parlies.  Their  answers  would  meet  the  whole 
ease  made  by  the  biU — ^the  equities  between  all  the  parties  could 
be  settled  by  a  single  decree,  and  the  whole  case  would  appear 
of  record.  According  to  the  proposition  of  the  plaintiff  in  error, 
all  these  matters  of  claim  and  defence  are  to  be  tried  by  engraft- 
ing upon  the  daim  issue  another,  or  other  wholly  independent 
issues.  This  is  all  to  be  done  by  parol,  and  the  absurdity  of  the 
whole  thing  is  conspicuous  in  this,  that  the  record  shows  no  trace 
of  all  this  vitally  serious  litigation.  The  lien  of  the  plaintiff's 
judgment  is  one  thing — that  of  the  vendor  another  and  different 
thing.  The  judgment  is  founded  on  a  contract,  and  its  lien  it 
created  by  Statute.  The  plaintiff  is  a  creditor,  both  before  and 
after  judgment.  The  vendor's  lien  is  an  equity,  which  springs 
out  of  the  sale,  but  does  not  exist  by  contract.  He  is  the  cestui 
que  trust  of  his  purchaser.  The  plaintiff's  lien  is  fixed  ^  by  a 
judgment,  before  he  moves  against  the  claimant — the  vendor's 
Hen  is  to  be  ascertained  by  a  judgment  or  decree,  in  the  issue 
which  he  makes  with  the  purchaser,  else  he  can  never  sell  the 
land.  The  judgment  is  conclusive— it  cannot  be  inquired  intOi 
The. vendor's  lien  is  assailable,  and  may  be  resisted.  The  princi? 
pies  involved  are  different.  Under  the  Statute  of  EiizabMffyir 
example,  notice  to  the  claimant  that  the  purchase  money  was  un- 
paid, is  only  a  badge  of  fraud.  Such  notice,  when  the  vendor's 
lien  is  to  be  set  up,  is,  per  se^  conclusive  against  the  daimant'a 
title ;  and  this  is  the  legal  proposition  which  makes  thia  new 
mode  of  asserting  the  vendor's  lien,  so  important  in  this  case.  If 
it  were  allowed,  it  is  clear,  that  the  claim  trial  would  become  in*- 
extricably  embarrassed ;  the  most  itnportant  questions  that  are 
made  before  Courts  of  Justice,  would  be  tried  without  pleadings 
and  without  a  record,  and  the  rights  of  parties  would  be  greatly 
endangered*    Much  more  might  be  said  in  relation  to  tbis-matterj 
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We  think,  that  neither  the  vendar't  Hen^  nor  any  rules  or  princi- 
ples of  law  in  relation  to  it^  hare  any  application  to  this  case. 

\2J\  In  opening  his  charge  to  the  Jury,  the  presiding  Judge 
said, '?  that  he  wished  counsel  to  take  notice  of  his  charge,  for  he 
•opposed  the  case  would  be  taken  up,  and  if  he  erred,  he  could 
be  corrected,  and  if  ike  Jury  f<nmd  contrary  to  evidence^  they 
eoidd  be  corrected,**  The  latter  part  of  these  remarks— -those  that 
relate  to  the  Jnry-^is  assigned  for  error.  We  do  not  think  that 
the  remark  complained  of  is  ground  of  error.  In  making  such  a 
remark,  either  directly  to,  or  in  the  hearing  of,  the  Jury,  we  can- 
not say  that  any  rule  of  law  is  violated.  But  the  propriety  and 
expediency  of  such  a  remark  is  not  at  all  questionable.  The 
inding  of  the  facts  is,  by  law,  the  duty  of  the  Jury ;  and  it  is 
ako  the  prinlege  of  the  parties,  that  they  shall  find  the  facts. 
This  obligation,  and  this  privilege,  ought  not  to  be  interfered 
with,  either  directly  or  indirectly,  by  the  Court  which  tries  the 
cause,  or  by  this  Court.  Whilst  it  is  true,  that  the  Court  is 
elothad  with  power  to  grant  new  trials,  upon  the  ground  of  a 
finding  contrary  to  evidence,  yet  this  power  does  not  rest  upon 
any  right  in  die  Court  to  try  the  facts— 4t  does  not  become 
thereby  a  drier  of  (acts ;  but  it  is  given  to  the  Court,  that  any 
iagrant  ab«se  of  the  trial  of  the  facts,  by  the  Jury,  may  be  cor- 
rected. Such  abuse  is  corrected,  not  by  the  Court  taking  upon 
itself  the  correction  of  the  arrurs  committed  by  the  Jury,  but  by 
Maying  its  judgmMit»  and  awarding  anodier  trial,  before  another 
Jury.  The  exercise  of  this  power  is  confined  to  exceedingly 
narrow  limits-^for  the  obvious  reason,  that  whilst  a  power  to  re^ 
lieve,  against  a  flagrant  abuse  of  the  exclusive  function  of  the 
Jury  in  the  trial  of  ^ts,  is  necessary  and  proper,  yet  they  are  the 
sole  legally  authorised  tribunal  to  pass  upon  the  facts.  Trial  by 
Jwryy  by  the  Common  Law  and  by  the  Constitution  of  this  State, 
is,of  all.  other  rights  of  the  citizen,  the  most  intangibly  sacred. 
To  keep  it  so,  is  one  of  the  highest  obligations  of  all  the  officers 
of  the  Govemment>  and  more  especially  of  judicial  officers.  I 
need  scarcely  say,  that  toe  have  no  power  whatever  oyer  the  facts 
of  the  case.  A  writ  of  error  does  not  lie  to  this  Court,  upon  the 
verdict  of  a  Jnry.  A  writ  of  error  will  lie  upon  a  rule  for  a  new 
trial*  upon  the  ground*  that  the  Jury  found  contrary  to  the  evi- 
d^ce  ;  but  in  that  case,  it  grows  out  of  alleged  error  in  law,  in 
the  Court  b^aw>  in  refusing  or  granting  the  rule.    And  one 
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reasoo  why  we  cannot  approve  the  remark  of  the  Ci>orfc»  now 
being  considered,  is,  that  without  explanation*  it  left  the  Jury 
£urly  to  inSsr — taken  especially  with  die  preceding  remark — that 
ie  supposed  tkt  case  tDmild  he  taken  «p— that  this  Co«rt  was  am* 
liioiised  to  reriew  their  Terdkt.  I  8ay»  then»  that  the  oUigatie» 
of  the  Courts  is,  to  maintain,  exclosi^'e  and  unimpaired,  the  trial 
hy  Jury,  not  in  iorm,  but  in  &ct  and  in  substance.  To  fulfil  this 
•bligatioD,  trials  b^bre  Juries  ought  to  be  so  conducted  as  te 
constrain  the  Jury  to  know  and  to  feel  that  the  sole,  absolute  ie« 
^KMuibility  of  trying  Uie  facts,  is  upon  them.  They  ought,  by 
all  the  forms  of  procedure,  and  by  the  direct  in8trttcti<ms  of  the 
Court,  to  be  made  to  feel,  tint  this  responsibility  is  upon  them—* 
that  neither  the  Court  b^w^  nor  this  Court,  ner  any  other 
power,  can  share  it  with  them.  Each  party,  even  although  each 
has  the  right  of  applying  for  a  new  trial,  is  entitled,  in  the  trial'  of 
his  cause,  to  the  whole  intellect  of  ^  Jury,  the  full  sanction  of 
their  oaUi,  and  the  industry,  and  attention,  and  conBcisntiousiiess 
which  a  sense  of  responsibility  is  sure  to  ppompt  and  in^ire* 
Any  remarks,  therefore,  falling  from  the  Court,  however  «nuH 
lentioaal,  calculated  to  weaken  this  sense  of  respensibilily,  is 
wrong.  The  remark  made  by  the  Court  in  this  case,  was  calcu- 
lated to  work  this  effect.  Totell  them,  or  to  say  in  dieir  hearing, 
that  if  they  found  cotitrttry.  ia  eiridence,  their  lerctiot  could  be 
corrected,  was  to  inspire  in  them  a  b«Ucf  that  the  final  responoi- 
bUity  of  the  verdict  was  not  upon  tliem  \  and  inost  men  couJd  not 
prevent  the  eflfect,  more  or.  less,  of  such  a  b^ieC  on  their  condod 
in  the  jury-box* 

[3.]  The  Judge  instructed  the  Jury, ''  that  firaud  was  nev^  to 
be  presumed,  though  it  might  be  proven  by  circumstances."  To 
this  instruction*  the  plaintiff  excepts.  I  cannot  see  why.  In  a 
Court  of  Law,  firaud  cannot  be  presumed.  There  is  no  doubt 
about  that.  It  may  be  proven  by  positive  testimony.  The  Judge 
affirms  nothing  against  that.  He  oidy  goes  farmer,  and  aaya, 
that  although  it  cannot  be  presumed  without  proc^,  yet  it  may  be 
proven  by  circumstances.    We  see  no  error  here. 

[4.]  The  presiding  Judge  farther  instructed  the  Jury,  that  **  to 
beav  reports  about  an  incumbrance,  did  not  amount  to  sufficient 
notice  in  Law ;"  and  to  that  charge,  the  pivntiff  has  excepted* 
It  vrill  have  been  seen,  that  the  effi^rt  of  the  plaintiff  in  execmion, 
in  this  case,  was  to  set  aside  the  title  to  the  daiwaat,  uMbr  the 
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Statute  18M  Elizmbetk.  He  was  bound,  therdbre,  to  prove  that 
tbe  aale*  by  the  defendant  in  execution^  was  made  to  defraud  him* 
a  creditor,  and  that  die  claimant,  and  those  (tbe  intermediate  pur 
chaaers^)  under  whom  he  held  title,  liad  notice  of  the  fraud.  No* 
tice  waa  sought  to  be  brought  home  to  the  claimant,  by  proving 
^Mift  he  had  been  iitformed  that  Judge  Colquitt,  the  plaintiff  in 
execttl^oiiy  had  Bome  claim  upon  tbe  land ;  and  it  is  no  doubt  to 
tiiia  testimony  that  the  Court  alludee»  in  thb  part  of  his  instnlo* 
tiima  to  th^  Jury.  Whether  the  claimant  bought  with  notice  or 
nett  is  a  &ct  to  be  left  to  the  Jury.*  What  facts  or  circumstancea 
were  evidence  of  notice,  was  for  the  Court  to  determine.  Ha 
held,  that  **  to  hear  reports  about  an  incumbruioe,  did  not  amount 
to  9»ficiemi  notice  in  Law."  It  is  very  clear,  that  to  hear  a  re* 
port<*-«to  be  told  that  there  was  an  incumbrance  on  the  land-— ia 
not  stfficient  notiee  t»  Zrate^,  of  itself,  to  set  aside  the  claimant's 
title.  Sugdenom  Vemdon,  top  p.  315.  Whether  to  hear  a  report 
of  an  incumbrance^  be>  admissible,  even  as  a  fact  from  which  th« 
Jury  might  infer  notice,  is  altogether  questionable.  Indeed,  I 
find  no  authority  going  that  extent.  That  the  claimant  heard  the 
report,  ia  a  fact  which  may  be  susceptible  of  proof.  A  report  w 
Bc^  however,  a  fact.  Rumor  or  report  does  not  prove  a  fact^ 
Proof  that  one  hears  that  a  thing  is  so— ^at  a  fact  exists — doea 
net  prove  the  &ct — ^it  does  not  charge  the  mind  with  knowledge 
of  Uie  &ct.  The  most  dangerous  consequences  to  the  rights  of 
property,  might  be  justly  apprehended,  if  they  were  left  to  be  de- 
termined upon  rumors»  which  are  proven  to  have  readied  the  ear 
of  parties.  They  are  but  hearsay,  and  prove  ncAlnng,  except  m 
certain  excepted  cases,  of  which  this  is  not  one.  The  argument 
in  support  of  ^is  exception  in  part,  was,  that  the  Jit^lge  filing  to 
specify  what  was  reportt  the  efiect  of  the  charge  was  to  exclude 
from  the  consideration  of  the  Jury,  sitch  facts  proven,  as  are 
legitimate  badges  of  fhiod.  This  inference  ia  not  a  fair  one^ 
The  word  report  explains  its^:  report  about  an  incumbrmee  ia 
ilself  esplicit»  and  perfectly  intelligible.  Tbe  Jury  were,  it  seems 
to  na,  obliged  to  limit  the  application  of  tbe  instracUon  to  the 
cvideace  of  reporte.    There  is  no  error  in  this  instruction. 

[5.]  The  Ooutt  was  requested  to  giw  to  the  Jury  a  certain 
eharge.  Whether  the  request  and  the  legal  proposiuon  were 
ptesenled  verbally  or  in  writing,  the  bill  does  not  disclose.  The 
bill  states  the  rule  of  law,  which  was  desired  to  be  givmi  in  dMirge 
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to  the  Jury,  and  that  the  Judge,  being  requested  to  charge  it,  re* 
plied,  "  Well,  I  charga  it."  The  manner  of  this  charge  is  ex* 
copted  to.  If  there  were  no  other  groond  upon  which  this  cause 
ought  to  be  remanded,  we  should  be  constrained  to  send  it  hack 
upon  this — because  we  believe  that  the  nranner  of  this  charge  is 
violative  of  principle.  That  the  actual  scene,  at  the  time  when 
this  charge  was  made,  was  such  as  to  excuse  the  manner  in 
which  it  was  given,  and  to  divest  it,  in  the  view  of  eye-witnesses, 
of  something  of  its  objectionable  character,  we  can  readily  im- 
agine. We,  however,  can  view  it  in  no  light  but  that  in  which 
the  record  presents  It  It  is  not  necessary  to  repeat  here,  wh«t 
the  rule  of  law  was,  which  was  requested  to  he  given  in  charge 
to  the  Jury.  Suffice  it  to  say,  that  the  Judge  himself  recognized 
it  to  be  a  sound  principle  of  law,  and  also  recognized  the  right 
of  the  plaintiff  in  error  to  have  it  presented  to  the  Jury ;  and  no 
doubt  he  considered  that  he  did  present  it  to  the  Jury.  He  did 
charge  it  for  certain  purposes.  For  example,  he  would,  under 
the  circumstances,  scarcely  be  liable  to  a  writ  of  error  in  behalf 
of  the  plaintiff,  for  refusing  to  charge  according  to  the  request ; 
and  he  would  have  been  Kable  to  a  writ  of  error,  at  the  instanod 
of  the  other  side,  for  having  charged  according  to  the  request. 
To  this  extent — for  these  ends— 4he  charge,  perhaps,  may  be 
considered  as  sufficient ;  but  as  an  imtructum  to  the  Jury,  we 
consider  it,  in  effect,  no  charge,  and  a  virtual  denial  to  the  plain- 
tiff in  error,  of  his  right  to  have  the  rule  of  law,  which  he  con- 
sidered applicable  to  his  case,  and,  indeed,  which  was  so  oon- 
sidered  by  the  Court,  laid  before  the  Jury  for  their  guidance  in 
passing  upon  the  evidence. 

The  Court  is  the  excUisive  judge  of  the  law  in  civil  cases. 
As  the  Court  may  not  interfere  with  the  evidence,  so  the  Jury 
may  not  interfere  with  the  law.  The  Jury  are  bound  to  obey  the 
law,  as  given  in  charge  to  them  by  the  Court.  I  lay  this  down 
without  any  qualification.  They  are  bound,  according  to  the  or- 
ganization of  our  Courts,  to  apply  the  evidence,  under  the  law, 
as  administered  to  them  by  the  Court.  They  have  no  right  to 
sit  in  judgment  on  the  law.  Hence,  if  the  Jury  find  contrary  to 
a  correct  rule  of  law,  ^ven  them  in  charge,  the  verdict  veill  be 
set  aside,  and  a  new  trial  awarded.  Nsy,  I  go  farther.  If  an 
erroneous  rule  of  law  be  given  them,  they  must  Mde  %L  The 
correction  of  the  error  in  the  law  is  not  with  them ;  it  isa  power 
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quest  of  counsel,  ami,  we  are  obliged  to  believe,  made  to  the 
eoQDsel.  It  16  not  sufficient  to  reply,  tbat  both  the  request  and 
the  response  were  made  in  the  hearing  of  the  Jury.  T%b  reply 
assumes  that  the  Jury  could,  and  did  as  well  understand  the  legal 
rule  thus  heard,  as  if  they  had  receiTod  it  in  the  form  of  a  clear 
and  solemn  presentation,  directly  from  the  Court  to  them.  This 
assumption  is  wholly  without  foundation.  Th^  presumption  is, 
that  they  imperfectly  heard,  and  did  not,  because,  in  the  yery 
nature  of  the  case,  they  could  not,  understand  it.  It  is  not  al- 
ways the  case,  that  an  able  Judge  OTen  can  understand  the  full 
effect  of  a  legal  proposition,  when  first  presented.  He  some* 
times  requires  a  re-statementii — ^perhaps  an  argument.  It  is  un- 
reasonable to  suppose  that  an  untrained  Juryman,  in  the  midst  of 
the  stir  and  excitement  of  the  court-room,  can  understand  and 
practically  appreciate  a  rule  of  law,  as  read  or  recited  to  the 
Court,  by  the  counsel  from  his  desk.  His  attention,  it  may  be 
presumed,  was  not  fixed  upon  it,  fi>r  the  reason,  that  he  expected 
to  be  instructed  upon  it  by  the  Court,  in  solemn  form. 

If  the  Jury  did  not  understand  the  rule  of  law  which  was  thus 
imperfectly  charged,  it  could  not,  of  course,  become  to  them  a 
rule  of  action  in  their  application  of  the  evidence ;  and  the  case 
stood  as  though  there  had  been  no  attempt  whatever  to  charge  it. 
If  so,  the  second  interrogatory  is  answered.  The  plaintiff  had 
not  the  benefit  of  the  rule  of  law  which  he  believed,  and  whieli 
the  Court  held,  was  applicable  to  his  case ;  and  for  thiit  reasoot 
we  hold  that  the  manner  in  which  this  charge  was  given,  is  error. 
Hall  tv.  HaU,  6  GUI.  ^  Johns.  386.  Sdin^  vs.  Snydet,  11  iSf.  tf 
R.  319.  3  Cranck,  298.  3  Black/.  433.  Powers  vs.  McFemm, 
2  S.  ^R.  44.  Smith  vs.  Thompsm,  B.  49.  HamUtm  vs.  Me- 
nor,  lb.  70.  Livingston  et  al.  vs.  Maryland  his.  Co.  7  Oramchi 
506, 

[6.]  The  next  exception  is  to  the  admissibility  of  the  evidence 
of  the  witness  Russel.  He  sweats  that  he  saw  the  claimant  pay 
a  large  sum  of  money  to  A.  H.  Harrison,  and  that  he  tinderstood 
fVom  the  claimant,  A.  H.  Harrison  and  Clayton  Wihtams,  &at 
the  money  was  in  payment  for  a  parcel  of  land  that  claimant  bad 
bought  from  A.  H.  Harrison  &  Clayton  Williams,  known  as  the 
Pondtown  Place,  in  the  County  of  Campbell,  and  that  the  claim* 
ant  gave  to  Harrison  &  Williams  five  thousand  dollars  for  said 
bnd,  as  he  understood  f^om  ihe  claimant  and  Harrison  tc  Wil* 
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liams.  This  witness  was  introduced  by  the  claimant,  to  support 
his  title,  by  showing  the  b<ma  Jide%.  of  the  purchase.  He  bought 
from  Harrison  &  Williams,  who  bought  from  Thomas,  the  de« 
fendaut  in  execution.  The  testimony  goes  to  show  that  he  paid 
for  the  land,  and  how  much  he  gave  for  it  The  objection  is  to 
proof  of  the  Maying*  of  Harrison  &  Williams,  and  the  claimant. 
The  interview  between  the  witness  and  these  parties,  was  after 
the  claimant  had  bought  the  land  in  question,  from  Harrison  Ac 
WilHtmis.  It  occuiTed  in  the  summer  of  1845,  and  the  claimant 
bought  in  May,  1845.  The  sayings  of  these  parties  are  not  ad- 
missible as  part  of  the  rei  gesta,  at  the  sale  of  the  lands  to  the 
claimant,  because  they  were  not  contemporaneous  with  the  trans- 
action. The  sayings  of  the  elaimajU  are  not  admissible,  in  sup- 
port of  his  title,  unless  they  are  part  of  the  res  gesta.  Here  they 
are  not.  Nor  are  the  sayings  of  his  vendors,  in  support  of  his 
title,  uttered  afler  they  had  sold  and  parted  with  all  their  interest 
in  the  land,  admissible.  What  the  witness  understood,  therefore, 
at  that  time,  from  these  parties,  is,  in  our  judgment,  incompetent 
testimony,  and  ought  to  have  been  rejected.  So  far  as  the  testi- 
mony goes  to  prove  faets««-the  payment  of  the  money,  for  ex- 
ample—it is  competent. 

As  to  the  testimony  of  L.  B.  Watts,  we  think  the  Court  was 
right  ia  rejecting  it  It  was  afterwards  read  by  consent,  at  the 
suggestion  of  the  Court— he  expressing  doubt  as  to  the  correct- 
ness of  his  decision,  and  saying,  *at  the  sftme  time,  in  the  hearing 
of  the  Jury,  that  il  did  not  amount  to  mucA.  This  remark  is 
made  the  ^ground  oi  an  assignment  Without  laying  too  much 
stress  upon  every  casual  remark  that  may  fall  from  the  Court,  in 
communicating  with  counsel  in  the  progress  of  a  cause,  we  are  of 
opiniiMi,  that  whilst  this  remark,  thus  made,  is  not  ground  for 
error,  it  might  as  well  have  been  omitted. 

As  before  stated,  Judge  Colquitt  having  reduced  his  claim 
against  his  vendee,* Thomas,  for  the  purchase  money  of  the  Pond- 
town  lands,  to  judgment,  was  seeking  to  subject  them.  Thomas, 
pending  the  suit  against  him,  had  sold  the  lands  to  a  company, 
known  in  thia  record  as  Harrison  &  Williams,  who  sold,  pending 
that  suit,  to  the  claimant,  Nathaniel  Harrison.  Colquitt's  judg- 
ment being  younger  than  the  deed  to  the  claimant,  and,  also,  than 
the  deed  to  the  claimant's  vendors,  Harrison  &  Williams,  his  ef- 
fort was  to  showi  that  the  original  sale  from  the  defendant  in  exe- 
voL.  nil  35 
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cudon,  to  Harrison  &  WilKams,  was  void  ;  because  made  to  hiB- 
der,  delay  and  defraud  him,  aft  a  creditor,  under  the  Statute  13 
Elizabeth,  and  that  the  purchasers  from  Thomas  had  notice  of  the 
fraudulent  intention — whilst  the  claimant,  on  his  part,  sought 
the  protection  of  the  exception  in  that  Statute,  in  favor  of  bona 
Jide  purchasers,  for  value,  without  notice.  His  effort,  therefore* 
was  to  prove  the  bona  Jides  of  his  purchase,  and  that  he  had  no 
notice  of  the  fraud.  Such  was  the  principal  grounds  of  contest 
in  this  cause,  and  a  large  volume  of  testimony  was  introduced,  di- 
rected to  these  points.  The  Court  gave  to  the  Jury  several  in- 
structions relative  to  the  question  of  notice,  which  are  excepted 
to.  In  reviewing  the  instructions  of  the  Court  upon  this  head,  in 
justice  to  the  Court,  I  remark,  that  an  effort  seems  to  have  been 
made  by  the  counsel  for  the  plaintiff^  to  secure  to  him  the  benefit 
of  the  rule,  as  applicable  to  a  contest  between  the  vendor,  seeking 
to  set  up  his  lien,  and  a  purchaser  from  his  vendee— whilst  it  is 
very  obvious,  that  the  pui*pose  of  the  Court  was  to  exclude  that 
rule  from  the  case,  and  to  hold  the  parties  to  the  rule  of  notice* 
under  the  Statute  of  13  Elizabeth. 

Examining  into  these  instructions  with  diligence,  we  are  satis- 
fied, that  in  more  than  one  instance,  the  charge  of  the  Court  is 
susceptible  of  such  a  construction,  as  denies  to  the  plaintiff  the 
benefit  of  certain  testimony  which,  under  the  law,  he  was  entitled 
to.  Whether,  in  fact,  the  Jury  did  allow  the  full  effect  of  this  tes- 
timony, is  what  we  cannot  determine ;  but  as  their  verdict  is 
against  the  plaintiff,  we  have  a  right  to  presume  that  they  did 
not.  I  do  not  mean  to  say  that,  in  my  opinion,  the  plaintiff  ought 
to  have  recovered — ^I  express  no  opinion  about  that— -I  only 
mean  to  say,  that  inasmuch  as  the  instructions  of  the  Court  are 
susceptible  of  a  mecmlng  adverse  to  the  rights  of  the  pkdntifl^ 
and  inasmuch  as  the  Jury  found  against  him,  it  is  a  fair  infbrence 
that  they  understood  them  in  that  adverse  meaning. 
[7.]  The  plaintiff  was  bound  to  prove  in  this  case**- 
1.  That  the  sale,  by  Thomas,  was  fraudulent;  that  is,  that  it 
was  made  to  hinder  and  defeat  his  debt.  He  was  bound  to  prove 
a  fraud,  in  fact.  To  prove  this,  he  was  entitled  to  give  in  evi- 
dence certain  facts-— as  the  pendency  of  his  suit  at  the  time  of  the 
conveyance — possession  retained  by  Thomas,  and  other  facts  of 
like  character,  which  the  law  recognizes  as  mark^  or  badges  of 
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fraud.  8€e  2  KeUy^  1.  From  these  facts,  the  Jury  are  left  to 
ascertain  the  bona  Jides^  or  the  mala  Jides  of  the  sale. 

[8.]  2.  He  was  bound  to  prove  that  Harrison  &  WiUiams  and 
the  claimant,  both  had  notice  of  the  fraudulent  intention  of  Thom- 
as, in  his  sale  to  Harrison  &  Williams. 

[9.]  I  say  hotht  because  the  rule  is,  that  one  who  buys  from  a 
fraudulent  grrantee,  bona  fide^  and  toithout  notice,  yriH  be  protect- 
ed. So,  also,  if  one  buys  from  an  innocent  grantee,  toith  notice* 
he  will  equally  be  protected ;  that  is  to  say,  if  the  claimant  bought 
from  Harrison  &  Williams,  toithout  notice  of  the  fraud,  his  title 
will  be  good  against  Colquitt's  judgment,  although  they  bought 
from  Thomas,  reith  notice.  So,  also,  if  the  claimant  bought  with 
notice,  and  they  bought  ioithout  notieti  his  title  will  be  good— so 
that  both  the  claimant  and  his  vendors  must  be  charged  with  no* 
tice.  This  is  the  rule,  both  under  the  27  and  13  EUzabeth. 
The  rule  has  been  held  different  in  New  York,  and,  also,  in  Con- 
necticut and  North  Carolina,  under  the  13  Elizabeth.  In  Rob- 
erts vs.  Anderson,  Chancellor  Kent  held,  approving  the  decision  of 
the  Supreme  Court  of  Connecticut,  in  Preston  vs.  Crqfkt,  (1 
Conm.  R.  527,  note,)  that  inasmuch  as  the  Stat.  13  Eliz.  made  a 
conveyance  to  defeat  creditors  utterly  void,  a  purchaser  from  the 
debtor,  buying  with  notice,  acquired  no  title,  and  could  convey 
none,  even  to  a  purchaser  without  notice.  It  seems  to  have  been 
so  held,  also,  in  North  Carolina.  See  Hoke  vs.  Henderson,  3  Dev. 
12  to  16.  In  New  York  the  Chancellor  has  been  overruled,  and 
unless  in  Connecticut  and  North  Carolina,  no  distinction  now  ob- 
tains between  the  Stat.  27  and  the  Stat.  13  Elizabeth.  The  rule, 
under  both  Statutes,  by  the  preponderance  of  authority,  is  as  I 
first  above  stated  it  to  be.  3  Johns.  Ch.  R.  372.  3  Dev.  12  to  16. 
1  Conn.  527,  note.  18  Johns.  R.  515.  9  Paige,  132.  2  Mason, 
252.  1  Sunrner,  507.  2  Pick.  184.  12  Idem,  307.  3  Metdf. 
332.  8  Idem,  411.  8  WatU,  489.  3  PenH.  160.  18  Maine^ 
391.  2  N.  Hamp.  402.  7  Dana,  506.  5  Missouri,  296.  NoU 
to  Hopkirk  vs.  Randolph,  2  Brock.  152,  '3.     3  KeUy,  448. 

To  prove  the  fraudulent  intent  of  Thomas,  the  pendency  of  the 
suits  against  him  is  a  competent  badge,  and  in  this  case  ought  to 
have  been  submitted,  with  its  full  effect  as  such,  to  the  Jury.  The 
fraud,  on  the  part  of  Thomas,  was  a  preliminary  fact,  to  be  estab- 
tished — notice  to  the  claimant  and  his  vendors,  of  the  firaud^  could 
not  be  established,  unless  the  fraud  itself  was  proven.     The  pen- 
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dency  of  ike  suiU,  was,  also,  a  fact  to  be  left  to  the  Jury,  to  show 
notice  to  them — ^it  was  an  indicium^  from  which  notice  might  be 
inferred — ^for  they  bought  whilst  the  suits  were  pending.  Of  it- 
self^ it  is  not  notice ;  and  I  apprehend  that  the  pendency  of  the 
suit,  in  &yor  of  the  plaintifi;  was  legitimate  evidence,  to  the  ex- 
tent stated,  to  show  notice  whether  the  record  of  the  case  pend- 
ing, showed  the  consideration  for  whieh  the  notes  sued  on  were 
given  or  not.  The  consideration  really  has  nothing  to  do  with 
the  matter.  The  facts  to  be  arrived  at  in  this  case  were,  waa  the 
plaintiff  a  creditor  of  Thomas — no  matter  upon  what  considera- 
tion— ^was  'the  conveyance  by  Thomas  made  to  defeat  him  as  a 
creditor,  and  had  the  claimant  and  his  vendors  notice  of  a  fraud 
against  the  plaintiff,  as  a  creditor  7  In  an  attempt  to  enforce  the 
vendor's  lien,  it  would  not,  of  course,  be  enough  for  a  vendor  to 
exhibit  the  notes  of  the  vendee.  He  would  be  held  to  go  farther, 
and  prove  the  sale  of  the  laud,  and  if  the  notes  became  matenid 
testimony  at  all,  I  apprehend  they  would  avail  nothing,  unleM 
proven  to  be  given  for  the  land  ;  but  in  this  case,  let  it  be  remem- 
bered, that  we  have  nothing  to  do  with  the  vendor's  lien.  Now, 
what  did  the  Court  charge  as  to  the  pendency  of  the  suits  1  He 
charged,  "  that  the  pendency  of  the  suits  did  not  operate  as  no- 
tice, either  positive  or  ccmstructive,  for  the  notes  did  not  express, 
the  consideration  for  which  they  were  given ;  and  although  the 
plea  did  set  forth  that  fact,  yet  the  plea  was  not  verified,  and,  if 
taken  at  all,  would  have  to  be  taken  together,  and  it  set  forth  a 
partial  failure  of  consideration."  In  the  view  I  have  presented 
of  the  lis  pendens,  as  a  badge  of  fraud,  apd  as  evidence  q£  notice 
to  the  purchasers,  there  was  erroi*  in  this  charge.  It  is  true,  that 
the  pendency  of  the  suits  was  not  notice,  positive  or  constructive ; 
that  is,  not  such  notice,  in  law,  as  would  be  conclusive  upon  the 
claimant  In  that  construction  the  Court  was  right ;  but  it  wa« 
competent  evidence,  as  a  fact  or  circumstance,  from  which  the 
Jury  might  infer  notice.  It  was  the  right  of  the  plaintiff^  that  the 
Jury  should  be  allowed  to  consider  of  it.  Were  they  so  instruct- 
ed as  to  lead  them  to  believe  that  they  were  at  liberty  to  consider 
the  pendency  of  the  suits  as  evidence  for  any  purpose  i  We 
think  they  were  not.  It  being  in  reference  to  a  vital  point  in  the 
case,  the  charge  ought  to  have  been  more  explicit.  We  think 
the  Jury  may  have  construed  this  charge,  as  withdrawing  from 
their  consideration,  altogether,  the  fact  that  the  suits  were  pend^ 
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iBg  at  the  time  when  the  claimant  and  his  vendors  parchased. 
They  onght  to  have  been  told,  that  the  pendency  of  the  suits,  al- 
though net  conclusive  in  law,  or  in  fact,  as  to  notice,  yet  was  a 
£ict  which  they  were  at  liberty  to  consider,  in  determining,  in 
oonnection  with  the  other  evidence  in  the  case,  whether  they  had 
notice  or  not ;  and  thb,  wholly  irrespective  of  the  reasons  given 
by  the  Court,  as  to  the  consideration  of  the  notes  sued  on,  and  the 
plea. 

[10.]  Farther,  the  plaintiff's  counsel  requested  the  Court  to  in- 
struct the  Jury,  *•  That  if  they  believed,  first,  that  the  deed  to 
Harrison  9c  WilKams,  made  by  the  defendant  in  ^.  /a.  was  frau- 
dulent as  to  creditors,  and  that  Nathaniel  Harrison,  the  claimant, 
knew  of  the  indebtedness  of  the  defendant,  Thomas,  to  the  plain- 
tiff for  the  purchase  money  of  the  fractions,  and  of  Thomas'  in- 
solvency, and  the  pendency  of  the  suits,  at  any  time  before  he 
paid  the  purchase  money  and  received  a  title,  that  a  deed  taken 
after  such  notice  would  not  defeat  the  incumbrance,  and  that  such 
deed  would  be  ft*audulent  in  law."  The  Court  refused  to  charge 
as  thus  requested,  and  we  think  correctly. 

In  this  ease,  a  deed  taken  afber  knowledge  of  the  plaintiff's 
incumbrance,  of  Thomas'  insolvency,  and  of  the  pendency  of  the 
suit'-'^uch  knowledge  being  before  the  payment  of  the  purcliase 
money — would  not,  necessarily,  defeat  the  incumbrance.  That 
part  of  the  instruction  asked  is  true ;  yet  It  is  not  true  that  the 
deed  would  be  fraudulent  in  law.  I  repeat,  that  the  fraud  to  be 
proven,  is  a  fraud  in  fact ;  and  the  notice  to  be  charged  upon  the 
purchasers,  is  notice  of  this  fraud  in  fact.  The  fraud  being  pro- 
ven, and  notice  of  it'carried  home  to  the  purchasers,  they  become 
parties  to  the  fraud,  and  the  law  adjudges,  then,  that  their  title  is 
not  good.  The  fact  of  fraud,  and  the  fact  of  notice,  are  to  be 
submitted  to  the  Jury.  Hence,  if  the  knowledge  of  the  incum- 
brance, of  Thomas'  insolvency,  and  of  the  pendency  of  the^suitSy 
be  proven,  those  facts  do  not,  as  of  legal  necessity,  annul  the 
deed.  I  am  aware,  that  the  desired  instruction  assumes  that  this 
sale  was  fraudulent.  Let  that  be  so ;  still,  knowledge  of  these 
ftcts,  to  wit :  Colquitt's  debt,  Thomas'  insolvency,  and  the  pen- 
dency of  the  suits,  does  not,  necessarily,  make  the  deed  to  claim- 
ant void.  Whether  void  or  not,  is  the  issue  upon  the  question  of 
notice,  and  these  facts  are  submitted  to  the  Jury  upon  that  issue. 
Upon  the  requisition  in  the  request,  that  upon  knowledge  of  these 
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fmcts  tbe  dahnaBt'sdeed  be  charged  to  be  fraadttlenty  the  Court  ic 
invoked  to  detemiiDe  the  mite  as  to  the  notice.  He  did  not  err 
in  not  responding  favorably  to  the  invocation.  He,  however,  in 
response,  charged,  ^  that  if  any  cottsiderable  part  of  the  pnrchasd 
tttonej  had  been  paid,  and  the  contract  of  purchase  complete,  be> 
fore  nocioe,  that  the  claimant  viras  not  compelled  to  stop,  but 
had  a  right  to  go  on  and  take  a  deed,  which  deed  would,  tn  im 
wise,  be  afected  by  the  notice  in  tki»  suit,  the  plaintiff  averring  that 
he  did  not  rely  upon  his  lien  in  Equity."  The  Hen  in  Equity 
being  out  of  the  question,  it  remains  to  inquire,  whether  there  be 
any  error  in  this  instruction  t  When  a  purchaser  goes  into  Equi- 
ty, for  relief  against  a  prior  incumbrance,  upon  the  ground  that 
he  is  a  bona  fide  purchaser,  without  notice,  he  will  not  be  reliev- 
ed, if  he  has  notice  before  he  pays  all  the  purdbase  money,  al- 
though he  has  paid  a  part.  The  rule  in  such  a  case  goes  thus  far, 
to  wit :  notice  before  actual  payment  of  all  the  purchase  money, 
although  it  be  secured,  and  the  conveyance  actually  executed,  or 
before  the  execution  of  the  conveyance,  notwithstanding  the  mo- 
ney be  actually  paid,  is  equivalent  to  notice  before  the  contract. 
2  Sugden  on  Vendors,  top  p.  312.  8  P.  Wtns.  387.  2  Atk.  630. 
1  Johns.  Ch.  R.  288.     1  Mnnf.  38.     7  Johns.  Ch.  R.  65. 

I  do  not  mean  to  say,  that  this  rule  applies  in  this  case.  In  the 
case  put  by  the  Court,  he  says,  that  the  purchaser  may  go  on 
and  take  his  deed.  True,  he  may;  but  he  proceeds  to  say,  that 
in  such  a  case,  notice  would  in  no  wise  affect  the  deed;  that  is,  in 
a  case  where  a  considerable  part  of  the  purchase  money  is  paid-^ 
the  contract  of  purchase  being  complete-«the  purchaser  then  re- 
cetvittg  notice,  before  the  balance  of  the  purchase  money  is  paid, 
and  before  the  deed  is  taken,  the  deed  will  in  no  wisebe  liffdcted 
by  the  liotice.  We  do  not  agree  with  the  Court  in  this  idea.  The 
purchaser  may  go  on,  in  such  a  case,  to  take  his  deed,  and  as 
against  a  prior  incumbrance,  with  notice,  it  would  not  avail  him 
in  Equity ;  and  here,  we  think,  he  tak^  it  at  the  peril  of  its  being 
set  aside  for  notice  of  the  fraud.  We  mean  to  say,  that  in  the 
case  put  by  the  Court,  at  Law,  as  here,  the  facts  going  to  show 
notice  of  the  fraud,  may  be  submitted  to  the  Jury,  and  to  this  ex- 
tent and  no  farther,  we  think  this  charge  wrong. 

[11.]  In  relation  to  the  statements  of  Clayton  Wilfiams,  upon 
a  close  inspection  of  the  record,  the  only  point  determined  by  the 
Court  was,  that  his  statements  could  not  be  given  in  evidenoe  to 
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IM-ove  bis  own  afeocy— -he  being  a  competent  witness  to  prove 
bis  agency.  This  ruling  was  at  the  request  of  the  claimant.  To 
this  proposition  the  plaintiff  does  not  object.  The  objection  is  to 
diis  remark  of  the  Court,  recited  in  the  bill,  made  to  the  Jury,  to 
wit:  "testimony  can  be  legally  admitted  for  one  purpose,  and 
when  so  admitted,  cannot  be  made  evidence  ibr  a  different  pur* 
pose,  and  the  sayings  of  Clayton  Williams,  made  after  his  actings 
in  that  capacity,  while  purchasing,  cannot  be  admitted  to  prove 
his  agency,  he  being  a  good  witness  for  that  purpose."  We  find 
no  error  in  the  ruling  or  the  remark. 
Let  the  judgment  be  reversed. 


No.  46.— James  Holmes,  administrator,  plaintiff  in  eiTor,  vs,  John 
LiPTROT,  administrator,  defendant. 

[1.]  Where  L  tuid  T  executed  a  marriage  settlement,  in  oontemplatioti  of 
marriage,  in  whieh  L,  the  intended  wife,  declared  that  it  was  her  deaire 
that  all  her  property  should  be  kept  and  assured  to  her  aepartUe  %»e  and  en- 
joymentybrever,  and  that  her  trustee  should  keep,  preserve,  and  assure  the 
same  forever  unto  L,  the  intended  wife,  to  her  entire  andjree  use,  control  and 
bene^t,  free  and  exempt  from  all  debts  of  T,  the  intended  husband,  now 
existing  against  him,  or  which  shall  hereafter  exist;  and  T,  the  intended 
husband,  a»9mtei  and  agreed  thereto,  in  consideration  of  the  intended  mar* 
riage,  and  the  further  consideration  of  one  hundred  dollars,  received  from 
his  intended  wife  as  a  marriage  portion :  HeM,  on  a  bill  filed  by  the  ad- 
ministrator of  the  husband,  against  the  administrator  of  the  wife,  to  compel 
the  latter  to  make  distribution  to  the  representative  of  the  husband,  that  the 
husband,  by  ^le  word»  and  clear  intmUioti  of  the  marriage  settlement,  not 
only  rehnqnished  and  abandoned  his  fMrkdl  rigkU  to  his  intended  wife's 
separate  property,  during  the  coverture,  but  fifrever,  without  limitatiop  of 
time ;  and  that  the  administrator  of  the  wife  was  entitled  to  retain  the 
property,  and  after  the  payment  of  the  wife's  debts,  to  distribute  to  her 
children. 

Bill  for  discovery,  account,  &;c.  in  Houston.  Decision  by  Judge 
Stark,  at  October  Adjourned  Term,  1849,  to  wit :  in  January, 
1860. 


Digitized  by  VjOOQIC 


280  SUPREME  COURT  OF  GEORGIA. 

Holmes  Vf.  Liptrot. 

This  bill  was  filed  by  James  Holmes,  as  administrator  of  Hen- 
ry Talton,  against  John  Liptrot,  as  administrator  of  Camilla  Tal- 
ton,  deceased. 

Camilla  Talton — while  tbe  widow  Liptrot— entered  into  an 
ante-nuptial  settlement  with  Henry  Talton,  the  material  parts  of 
which  are  as  follows :  ^  The  said  Camilla  being  desirous  of  en- 
joying, maintiuning  and  keeping  all  and  singular  her  lands,  ne- 
groes, and  other  property,  real  and  personal,"  ice.  also,  what 
^  shall  be  received  from  her  father's  estate,  at  his  death,  in  case 
she  should  then  be  living,  separate  and  distinct  from  all  the  prop- 
erty of  her  said  intended  husband," — <*  and  being  desirous  that 
all  her  said  property  shall  be  kept  and  assured  to  her  separate 
use  and  enjoyment  foreter ;  and  the  said  Henry  Talton  hereby 
assenting  and  agreeing  thereto,  in  consideration  of  the  marriage 
portion  aforesaid,  ($100)  and  of  said  intended  marriage,"  it  was 
agreed  that  the  trustee  should  "  keep,  preserve  and  assure  the 
same  forever  unto  said  Camilla,  and  to  her  entire  and  free  use, 
control  and  benefit,  free  and  exempt  from  all  and  every  liability, 
obligation  or  charge  of  judgments,  debts,  demands,  or  contracts, 
now  existing,  or  which  shall  hereafter  exist,  against  said  Talton." 

And  said  Talton  *'  covenants  and  agrees  that  he  will  not  op- 
pose or  obstruct  the  said  trustee  in  the  duo  and  proper  execution 
of  his  trust,  but  will  aid  him  in  behalf  of  said  Camilla."  Signed 
by  the  parties  and  the  trustee  also. 

Camilla  died — her  husband  surviving  her.  Talton  afterwards 
died  in  possession  of  the  trust  property.  John  Liptrot  adminis- 
tered on  Camilla's  estate,  and  J.  Holmes  on  Talton's  estate.  Lip- 
trot, in  trover,  had  recovered  the  property  (slaves)  from  Holmes, 
who  now  files  this  bill  in  right  of  the  intestate  husband— claiming 
his  right  to  the  sole  administi*ation,  without  accountability,  of  his 
deceased  wife's  estate. 

That  part  of  the  Court's  charge  excepted  to,  is  as  follows:  ''  It 
is  the  opinion  of  the  Court,  that  a  legal  construction  of  this  con- 
tract hinders,  at  once  "BJi^forevery  the  dominion  of  the  husband,  as 
well  as  all  his  then  present  and  future  creditors,  from  any  and  all 
right  to  this  property ;  and  that  after  the  payment  of  the  debts  of 
Camilla,  and  the  expenses  of  administration,  it  must  descend,  as 
it  ought,  to  her  children." 

Complainant  requested  the  Court  to  charge,  that  unless  the  set- 
tlement made  provision  for  the  property  vesting  in  the  children 
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•f  said  Camilla,  after  her  death,  or  in  some  other  way,  made  a  Hm- 
itation  over,  that  the  husband  was  entitled,  after  her  death,  to  re- 
coyer  it,  as  her  administrator,  and  his  representatives  are  now  en- 
titled to  recover  from  defendant,  which  the  Court  revised. 

And  to  this,  complainant's  counsel  also  excepted,  and  thus  the 
ease  comes  tip. 

PoB  and  Gblbs,  for  plaintiff  in  error,  cited  the  following  au- 
thorities! 

1  Kdly,  389.  RockeH  vs.  Tompkins,  1  Strohhart's  Eq.  R.  114. 
1  McMnUan'i  Eq.  R.liOl.  AUem  vs.  RumpK  2  HilTs  Ch.  R.  1. 
Bmrkms  vs.  Giles,  Rice's  Eq.  315.  Stewart  vs.  Stewart,  7  John. 
Ch.  R.  229.     Pickett  vs.  Chilton,  6  Mmnf.  R.  467. 

S.  G.  HtTNTBR  and  S.  T.  Bailet,  for  defendant,  cited — 

Broom's  Legal  Maxims,  120,  198.  16  John.  R.  172.  2  Black. 
Com.  209,  241.  8  Bacon,  274,  280.  9  John.  R.  123.  3  Vesey, 
246.     iQa.Rep.Zll. 

By  the  CS0«rt(— Warner,  J.  delivering  the  opinion. 

[1.]  This  is  a  bill  filed  by  the  administrator  of  Henry  Talton, 
against  the  administrator  of  Camilla  Talton,  ibr  distribution  of 
the  estate  of  Camilla  Talton,  in  the  hands  of  her  administrator. 
It  appears  from  the  record,  that  in  the  year  1834,  Henry  Talton 
and  Camilla  Liptrot  entered  into  a  marriage  settlement.  Camilla 
Liptrot  was  then  the  widow  of  Hopkins  Liptrot — ^had  one  child, 
and  was  possessed  of  considerable  property ;  that  she  intermar- 
ried with  Talton,  and  died,  leaving  her  husband,  Henry  Talton, 
and  two  children  by  the  latter  marriage,  surviving  her.  Camilla 
Tahon  died  intestate.  Subsequently,  Henry  Talton  died  intes- 
tate, without  having  taken  out  administration  on  his  wife's  estate. 
The  record  also  shows,  that  independent  of  the  separate  estate  of 
Camilla  Talton,  his  former  wife,  the  estate  of  Henry  Talton  was 
not  sufficient,  by  several  thousand  dollars,  to  pay  his  debts. 

The  great  question  in  this  case  is,  whether  the  administrator  of 
Camilla  Talton  can  be  compelled  to  make  distribution  to  the  ad- 
ministntor  of  Henry  Tahon. 
VOL.  mi.  36 
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The  decisioo  of  diis  question  most  depend  on  the  conatructioo 
10  be  given  to  the  marriage  lettlement.  If,  by  the  terms  of  that 
settlement,  the  marital  rights  of  Henry  Talton  to  the  property  of 
his  intended  wife,  Camilla,  were  uf3lfifretcr  reliaqnished  andaban* 
doned,  bot  only  suspended  during  the  cevertmref  then,  upon  her 
death,  without  baring  made  any  disposition  of  the  property  in  her 
lifetime,  the  marital  rights  of  the  husband  would  attach  to  the  prop- 
erty,  by  operation  of  law,  and  the  complainant  is  entitled  to  reoov- 
er.  Stewart  v*.  Stewart,  7  John.  Ch.  Rep.  229.  But  if,  l^  a  £ur 
and  liberal  interpretation  of  the  tpords  of  the  marriage  settlement, 
Henry  Talton  not  only  relinquished  and  abandoned  his  marital 
rights  to  the  property  of  his  intended  wife,  dwi^g  the  coverture^ 
but  forever^  then  his  administrator  is  not  entitled  to  recover,  for 
he  is  bound  by  the  contract  of  his  intestate. 

It  has  been  insisted  on  the  argument,  that  the  right  of  the  com- 
plainant to  recover,  was  settled  by  the  judgment  of  this  Court,  in 
Liptrot  vs.  Holmes,  1  KeUy,  381.  The  question  made  by  the  re- 
coord  in  that  case  was,  whether  the  administrator  of  Camilla  Tal- 
ton was  entitled  to  maintain  an  action  of  trover,  for  the  recovery 
of  certain  slaves,  or  whether  the  legal  title  to  the  slaves  was  iq  the 
trustee  of  Camilla  Talton,  under  the  marriage  settlement. 

This  Court  held»  that  the  legal  title  to  the  property  was  not  in 
the  trustee,  but  in  the  administrator  of  Camilla  Talton,  and  that  he 
bad  the  rigJu  to  reduce  the  property  into  his  possession,  i^  her 
administrator;  but  the  question  as  ta  whom  the  administrator  of 
Camilla  Talton  should  make  distrihutian  of  the  property^  when 
reduced  tp  his  possession,  was  not  made  by  the  record  in  that  case^ 
nor  was  that  question  considered  or  adjudicated  by  this  Courts 
We  will  now  proceed  to  consider  the  marriage  settlement  execu- 
ted by  the  parties  in  1834,  in  contemplation  of  their  intended 
BMsniage. 

After  reoiting  the  property  of  which  Camilla  Liptrot  was  pos- 
sessed and  in  expectancy,  the  contract  further  recites :  **  Where- 
HS.  a  marriage  is  this  day  intended  to  be  had  and  solemnized  be- 
tween the  said  Henry  Talton  and  Camilla  Liptrot,  with  whom 
thei  said  Henry  is  to  have  and  receive  the  sum  ^ome  hundred  del' 
lars  in  money,  €u  for  her  marriage  portion  ;  and  the  said  Camilla 
t^iptrot,  being  desirous  of  enjoying,  maintaining  and  keeping  all 
aiud  singular  the  lands,  negroes,  and  other  property,  real  and  per^ 
sonal,  which  shall  be  assigned  to  her  on  distribution  of  the  estate 
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«f  said  Hopkins  Liptrot,  deceased,  and  also,  all  and  singalar  the 
piopeiijf,  real  and  personal,  that  shall  be  given  to  her  by  her  said 
fetfaer,  Aqirilla  Liptrot,  Mid  also,  which  shall  be  receired  by  her 
from  her  fiethePs  estate  after  his  death,  in  case  she  should  then  be 
Uying,  and  the  increase  of  said  pn^;>erty,  separate  and  distinct 
from  an  sock  property,  real  and  personal,  as  shall  be  acquired, 
dahned  or  owned,  or  which  is  now  claimed  or  owned  by  the 
said  Henry  Talton,  her  intended  husband,  in  the  erent  of  their 
intended  marriage.  And  1^  said  Camilla  Liptrot  bein^  further 
desirous  that  all  and  singular  the  said  property,  and  increase 
thereof  when  assigned  or  deKrered  to  or  received  by  hmr,  as 
hereinbefore  contemplated,  shall  be  kept  and  assured  U  her  9ep* 
araU-fueand  m^oymemi  forever ;  and  the  said  Henry  Talton  here* 
by  amentim^  and  agreeing  thereto,  in  oonsideration  of  the  marriage 
portion  aforesaid,  and  of  the  intended  marriage— it  is,  therefore^ 
covenanted  and  agreed  by  and  between  the  parties  to  these  pres» 
ents,  in  manner  and  form  following:  that  is  to  say,  the  said  Hen* 
ry  Tahon  and  Camilla  Liptrot  have  made,  constituted  and  ap* 
pointed,  and  do,  by  these  presents,  make,  constitute  and  appoint 
the  said  John  Liptrot,  trustee  for  the  said  Camilla,  and  for  all  and 
singular  her  property,  real  and  personal,  hereinbefore  referred  to, 
and  of  the  increase  thereof,  to  keep,  preserve  and  assure  the  same 
forever  unto  the  said  Camilla,  and  to  her  entire  and  free  use,  con* 
trol  and  benefit,  free  and  exempt  from  all  and  every  liability,  ob« 
Hgation  or  charge  of  any  and  all  judgments,  debts,  demands  ext 
oontncts  now  existing,  or  which  shall  hereafter  exist,  against  horn, 
the  said  Henry  Talton.  And  for  theTull,  fSdthfol  and  perfect  per* 
formaace  of  every  part  of  this  agreement,  the  parties  bownd  them* 
selves,"  tec    See  the  entire  agreement,  1  Kdly^  38fi. 

^  Marriage  settlements^"  says  Chancellor  Kent^  **  usually  pnH 
oeed  from  the  prudence  and  foresight  of  friends,  or  the  warm  and 
anxious  affection  of  parents ;  and  if  fairly  made,  they  ought  to  be 
supported,  according  to  the  true  itUetU  and  meammg  of  ike  ifuirm- 
memt  by  which  they  are  created.  A  Court  of  Equity  will  carry 
the  intention  of  these  settlements  into  efiect,  and  net  permit  the 
iirtention  fbbe  defeated."  2  KetWs  Com.  165.  MethodUt  Bpie* 
eopal  Okmreh  vs.  Jaequeif  3  John.  Ch.  Rep,  88.  In  Horry  ve.  Hor* 
ry,  (2  DeeiOMsmre'i  Eq.  Rep.  125)  the  Court  said,  "  in  marriage 
settlements,  the  most^amira^  expontkm  wiU  he  made  efwerdt,  tQ 
support  the  hutmiiem  of  die  parties." 
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It  is  tine,  that  the  iniemiiaH  of  the  parties  cannot  eonirol  ike  ktWf 
but  it  is  legitimate  to  look  into  the  instrument  for  wordi,  as  eri- 
dence  of  the  tMtentian  of  the  parties,  so  as  to  take  it  out  of  the  gen* 
eral  rnle  of  Jaw,  as  to  the  marital  rights  of  the  husband ;  especial- 
1 J  when  there  are  children  of  the  marriage  unprovided  for,  as  in^ 
this  case.  In  Graves  vs.  Clark,  (15  EngUsk  Ck.  Rep.  140)  ike 
Master  qftke  Rolls  said,  "  that  a  settlement  upon  a  married  wo^ 
man  isr  without  a  special  agreement  to  the  contrary,  always  un* 
dersteod  to  invoke  a  provision  for  the  children."  But  here,  we 
must  be  goverm^,  as  to  what  was  the  intenti^m  of  the  parties,  by 
the  wards  of  the  instrument.  Was  it  the  intention  of  the  parties, 
that  the  marital  rigkts  of  Henry  Talton,  to  the  property  of  his  in- 
tended wife,  should  only  be  suspended  during  the  amertwre^  as  in 
the  case  of  Stewart  vs.  Stewart ;  or  did  the  parties  look  beyond  the 
termination  of  the  coverture  t  It  is  to  be  remarked,  that  by  the 
terms  of  the  settlement,  the  husband  is  not  even  to  have  the  use 
of  any  portion  of  the  property  during  the  coverture.  In  what  man- 
ner does  the  instrument  declai*e  Camilla  Liptrot  b  desirous  to 
secure  the  property  to  her  separate  use  and  enjoyment  1  Does 
she  only  diasire  to*  have  it  so  secured  during  tke  coverture  t  The 
words  of  the  instrvment  answer  the  question,  by  declaring  the 
parties  intended'  it  should  be  secured  to  her  separate  use  and  en- 
joyment forever.  She  is  not  only  desirous  diat  the  property  shall 
be  secured  to  her  separate  use  and  enjoyment  during  the  cover- 
ture, hMX  forever ;  that  is  to  say,  it  is  never  to  belong  to  Henry 
Talton,  in  any  event  whatever.  Such  is  her  declared  intention,  in 
our  judgment,  by  a  fair  and  liberal  construction  of  the  words  of 
the  instrument.  To  which  declared  intention,  Henry  Talton,  her 
intended  husband,  assented  and  agreed  thereto,  (as  the  words  of 
^e  instrument  declare)  in  consideration  of  the  one  hundred  dol- 
lars, which  she  paid  him  as  a  marriage  portion,  and  in  considera- 
tion of  the  intended  marriage.  Her  proposition  to  him  is,  in  sub- 
stance, (as  it  appears  from  the  instrument)  I  will  marry  you,  and 
g^ve  yoa  one  hundred  dollars,  as  a  marriage  portion,  provided 
you  will  forever  relinquish  all  claim  to  my  property. 

To  this  proposition,  the  intended  husband  appears  to  have  as- 
sented, and  his  administrator  is  now  bound  by  the  stipulation  of 
his  intestate.  The  stipulation,  as  to  the  protection  of  the  propmr*- 
ty  from  the  debts  of  Talton,  evidently  looks  beyond  the  tenniiia- 
tion  of  the  coverture.     The  property  is  not  only  to  be  pioteoled 
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against  tbo  debts  of  Tahon  during  the  eovertmrtf  hut  forever.  The 
true  intent  and  meaning  of  the  parties  to  this  marriage  settle- 
ment undoubtedly  was,  from  the  words  of  it,  that  neither  Taltou 
nor  his  creditors,  should  ever  have  the  benefit  of  his  wife's  sepa- 
rate property,  either  during  the  coverture,  or  at  any  other  time, 
Talton,  the  intended  husband,  did  not,  nor  did  he  intend,  by  the 
wordM  of  the  instrameiit,  merely  to  abandon  his  marital  rights  to 
the  property  during  the  coverture,  but  he  did,  and  so  intended,  to 
abandon  them  forever,  for  the  consideration  stated.  The  only  two 
eases  cited  on  the  argument,  most  analagous  to  this,  were,  Baskin 
vt,  (xilee.  Rice's  Eq,  Rep.  315,  and  Suggs  vs.  Tyson,  2  Hawk's 
Rep,  472.  In  Baskin  vs.  Giles,  the  Court  were  divided  in  opin- 
ion»  and  in  Suggs  vs,  Tyson,  it  was  held,  the  marital  rights  of  the 
husband  were  defeated.  In  the  view  which  we  have  taken 
of  this  marriage  settlement,  we  hold,  that  Henry  Talton  aban- 
doned bis  marital  rights  to  the  property  of  his  intended  wife, 
not  only  during  the  coverture,  hot  forever,  without  any  limitation  of 
time ;  and  that  her  administrator  is  entitled  to  retain  the  property, 
wad  after  the  payment  of  debts,  to  distribute  it  to  the  children  of 
his  intestate. 

Let  die  judgment  of  the  Court  below  be  affirmed. 


No.  47. — Hknry  M.  BircKifER,  plaintiff  in  error,  vs.  William  H#    f~T^ 
Lee,  et  al.  defendants.  /fmJS 

•117  768 

mi  785, 

[1.]  Upon  an  agreement  between  A  and  B,  that  A  should  take  certain  ne^    /l117  7fl« 

groet  of  B,  and  work  them  in  a  hlacktmidi^a  shop,  iimiisk  all  soppliei,  pay     i    3    286 

all  wqpenses,  aftd  give  B  one-half  of  the  net  proceeds  of  the  slu>p,  for  the      ^28    508 

use  of  the  negroes:  Htid,  that  as  to  third  persons,  A  and  B  are  partners. 

[2.]  If  die  business  of  a  firm  is  conducted  by  one  of  the  partners,  and  his 

name  is  the  name  of  the  firm,  and  a  note  is  made  by  that  partner  in  his 

name,  the  firm  will  be  liable  thereon,  if  it  is  proren  that  the  note  was  made 

as  a  note  hhiding  the  firm,,  or  that  the  consideration  of  the  note  was  for  the 

benefit,  and  in  the  coarse  of  die  business  of  the  firm,  and  that  the  payee  he- 
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liered  tfaeae  thiagiySiid  the  maker  sanctioned  lua  belief  by  bia  aats  and  re* 
pretentatioiifl. 

[3.]  If  money  is  borrowed,  or  a  purchase  made  by  an  individual  member  of 
a  partnenhip,  and  hit  note  is  given  therefor,  it  is,  jwrnui  Jade,  the  debt  of 
the  individoa];  bat  the  bolder,  in  an  action  against  the  firm,  for  the  consid- 
eration of  the  note,  may  rebut  this  presumption  by  proof;  and  if  it  appear 
that  die  credit  was  given  to  the  firm,  and  not  the  individoal,  if  die  money 
or  the  property  went  to  the  use,  and  in  tim  oourw  of  die  bns&neas  of  die 
firm,  it  win  be  liable.  If,  however,  the  credit  was  given  to  the  individ^aly 
the  firm  will  not  be  liable,  although  the  money  or  property  went  to  the  use 
and  in  the  course  of  the  business  of  the  firm.  In  that  case  it  will  be  held 
an  advance  by  the  individual  member  to  the  firm,  and  he  will  become  the 
creditor  of  the  firm. 

Attumpstt,  in  Houstmi.  Deetmon  by  J«dge  Staw,  «t  October 
Adjoarned  Term,  1B49 — January,  1850. 

Henry  M.  Buckner  brought  this  suit,  on  a  note  fer  9282,  (mgiH 
ed  by  William  H.  Lee,  alone,)  against  James  A.  £tmtt  and  WiU 
Kara  H.  Lee,  charging  them  as  partners. 

It  appeared  that  Lee  was  a  blacksmtdi,  and  fae  and  Ereritt 
agreed,  that  fiyeritt  was  to  put  in  with  Lee,  some  negroes  to 
work  with  bim  in  bis  shop ;  that  Lee  was  to  '^fumisb  aO  sup- 
plies, pay  all  expenses,  and  giro  Everitt  one-balf  the  net  pro- 
ceeds, for  the  use  of  the  negroes.^  It  did  not  appear  that  Eve- 
ritt  furnished  any  tools  or  materials,  or  of  bis  having  paid,  or 
agreed  to  pay,  any  of  the  expenses.  On  a  settlement  between 
the  pardes,  Lee  reserved  money  to  pay  the  debts  due  by  the  con- 
cern. Lee  gave  bis  notes  for  the  wood  work  of  wagons,  which 
were  ironed  in  the  sbop,  and  sold  by  him ;  that  Lee  said  he  and 
ETeritt  were  in  the  blacksmith  business  together,  and  iramtif 
%oaginu^  Some  patrons  (or  one)  paid  accounts  to  both  Everitt 
and  Lee.  One  witness  saying,  fae  **  never  heard  it  caUed  any 
olher  than  Everitt  &  Lee's  shop*" 

The  plaintiff^  after  making  above  proof,  and  intrcKlucing  the 
note,  closed.  Defendants  moved  a  non-suit,  on  the  grovad  that 
there  was  no  sufficient  case  made  to  carry  it  to  the  Jury;  that 
Everitt*s  estate  was  not  liable,  (Everitt  had  died  and  his  repre- 
sentative been  made  a  party.)  The  Court  sustiuned  the  motion — 
to  which  plamtiff  excepted,  and  brings  up  the  case  on  that 
ground  alone. 
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A.  P.  PowsBB,  for  pUtintiff  in  error,  cited—* 

BisMUt  tm  Partn.  442.  16  Wemd.  505.  17  Sergt.  ^R.2.  2 
JS.  BL  235.  Cciiyer  4m  Partn.  43.  2  W.  Bl.  99,  999.  SmUk*t 
Lead.  Cam,  614, 615.    18  Fet.  301. 

Hunter,  for  defoodant 

By  ike  Court. — Nisbst,  J.  detiyering  the  opmioii. 

The  presiding  Judge  non-suited  the  plaintiff,  upon  the  ground 
that  there  was  not  evidenoe  adduced,  in  support  of  fail  action, 
sufficient  to  carry  it  to  the  Jury. 

[1.]  The  action  was  brought  to  reoorer  a  sum  of  money,  ah 
leged  to  be  due  by  Lee  and  Everitt,  as  partners  in  the  blade- 
smith's  business.  In  support  of  his  action,  the  plaintiff  prored, 
that  Everitt  and  Lee  entered  into  an  agreement,  by  virtue  ef 
which,  Lee  was  to  take  ETeritt's  negroes,  work  them  in  the  shop, 
furnish  all  supplies,  pay  all  expenses,  and  give  Everitt  oae-half 
of  the  net  proceeds  of  the  shop,  for  the  use  of  the  negroes;  that 
the  business  was  conducted  by  Lee ;  that  the  shop  was  understood 
to  be  the  shop  of  Everitt  &  Lee ;  that  a  part  of  the  bushiess 
conflhicted  by  them  was,  iromng  wagons  for  sale.  A  note  made 
l^  Lee,  and  payaUe  to  the  plaintiff,  which  was  proven  to  havo 
been  given  for  the  wood  work  of  wagons,  was  in  evidence. 
There  was,  also,  evidence  going  to  show,  that  at  the  time  this 
note  was  given,  Lee,  the  maker,  represented  to  the  plamtaff,  that 
himself  and  Everitt  were  conducting  the  smithes  business  togadi* 
er,  and  that  a  part  of  thdr  business  was  the  irmixagof  wagmu. 
With  this  proof  the  Court  ncm-suited  the  platndC  The  bill  does 
not  show  upon  what  legal  principle  the  aon-suit  was  awarded^  It 
is  daimed,  before  this  Court,  that  it  was  rightfidly  awarded,  iq>oa 
two  grounds  ■ 

1.  Because  these  parties  were  not  proven  to  be  partners, 

2»  Because,  if  partners,  it  was  incompetent  for  Lee  to  bind 
the  firm,  by  giving  his  own  note,  unless  by  express  autbcnrity  from 
his  partner.  No  such  authority  being  shown,  it  is  argued  that 
the  Court  was  compelled  to  non-suit  the  plaintifil  Overruling,  as 
we  do»  the  judgment  of  the  Court,  I  find  it  impoasiUe  to  sustain 
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oar  judgment,  without,  at  the  same  time,  overruling  the  aboTe 
propositions  of  counsel.  Their  discussion,  briefly,  therefore,  be- 
comes indispensable.  And  first,  whether,  according  to  law,  by 
the  proof,  these  parties  are  partners  ?  Whether,  itUer  m,  the j 
were  partners,  is  not  the  question.  It  may  be  conceded,  for  the 
sake  of  the  argument,  that  they  were  net.  The  inquiry  is,  wheth- 
er, as  to  third  persons,  they  were  partners,  and  liable  for  the 
debts  of  the  concern,  as  such  I  A  community  of  property,  and  am 
agreement  to  share  in  the  losses  and  profits  of  a  business,  or  com" 
munity  of  losses  and  profits,  alone,  will  make  the  parties  part- 
ners. But  there  may  be  a  partnership  without  such  community 
and  agpreement.  There  may  be  a  partnership  where  there  is  no 
eommunity  of  property— -no  agreement  to  share  in  the  losses  and 
profits,  and  no  community  of  losses— that  is  to  say,  an  agree* 
ment  that  one  of  the  parties  shall  receive  a  proportion  of  the  net 
profits  of  the  concern,  fi^r  money  advanced  for  its  use,  or  property 
fiirnidied  for  ita  use,  (as  here,)  will  constitute  a  legal  partnership^ 
as  to  third  persons.  I  do  not  mean  to  say,  that  in  all  cases,  a 
person  will  be  a  responsible  partner,  who  ree^ves  a  part  of  the 
profits  of  a  business.  There  are  cases  where  such  a  person  will 
not  be»  Thus,  a  party  may,  by  agreement,  receive  by  way  of 
rent,  a  portion  of  the  profits  of  a  farm  or  tavern,  withoiit  becom- 
ing a  partner.  Prince  vs.  Hankmsant  6  Halst.  181.  3  Kent,  34. 
So,  to  allow  a  clerk  or  agent  a  portion  of  the  profits  of  sales,  as 
a  compensation  £ot  labor,  or  a  &ctor  a  per  centage  on  the  amount 
of  sales,  does  not  make  the  agent  or  factor  a  partner,  where  it  is 
intended  merely  as  a  mode  of  payment,  and  when  not  understood 
as  an  interest  in  the  profits,  as  profits.  3  Kent,  34,  and  note.  So, 
also,  one  who  lends  money  to  a  finh,  and  is  to  receive  therefor  a 
fixed  interest,  or  an  annuity,  certain  as  to  amount  and  duration, 
will  not  thereby  become  a  partner,  as  to  third  persons ;  because 
there  is  no  mntuality  of  prc^t  with  the  firm,  and  no  general  par- 
ticipation in  its  casual  and  indefinite  profits.  Story  on  Partner- 
skip,  §66.     Collier  on  Part.  b.  1,  ch.  1,  §1,  p.  26,  2  edit. 

"  The  true  distinction,  (says  Mr.  Story,)  by  which  we  are  to 
distinguish  cases  of  this  kind,  from  cases  in  which  there  is  a  part- 
nership, as  to  third  persons,  is  to  ascertain  whether  the  retiring 
partner,  lender  or  annuitant  is  to  receive  a  share  of  the  profits,  as 
prqfits;  or  whether  the  profits  are  relied  on  only  as  a  fund  of 
payment;  or,  in  other  words,  whether  the  profit,  or  premium,  or 
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soBuit  J,  18  certain  mod  defined,  or  is  casual,  indefinite  and  depend* 
ing  on  tke  accidents  of  trade.  In  the  former  case,  it  is  a  loan— 4n 
the  latter,  a  ^partnersh^"  ^Siory  an  Part.  $67.  Cha^  r«.  Smitkf 
2  W.  Black.  R.  998,  1000.  Waugh  tw.  Camn,  2  IL  Black.  R. 
835  to  847.  And  agdn,  ^  in  short,  in  all  cases  of  diis  kbd,  the 
real  questimi  to  be  soWed  is,  whether  the  party  is,  in  effect,  to 
paiticipite  in  the  rise  or  fiJl  of  the  profits,  as  suoh,  or  iHietfaet 
lie  only  looks  to  the  profits  as  a  IWnd  for  payment  of  the  annuity, 
but  not  exchtsively  to  that  fimd.  In  the  fiirmer  case,  he  is  a  pact* 
nen— in  ^e latter,  be  is  not.**  Story  on PaH.^.  ""Theteetof 
partnerririp  is  a  eomuKinity  of  profit-— a  specific  interest  in  the 
profits,  a»  frofijt$^  in  contradistinction  to  a  stipulated  portico  of 
the  profits,  as  a  compensation.*'  3  KaU^  85.  To  which  I  add,  id 
eootradistinction,  also,  to  a  stipulated  portion  of  die  profits^  as  an 
annuity;  that  is,  an  annual  sum  for  the  use  of  money,  or  of  ne- 
groes, or  other  property.  It  seems,  dien,  clear,  that  if  one  is  to 
receire  a  certain  proportion  of  the  profits,  as  one-thiid  or  one- 
hal£  OM  prq/lii,  he  18  a  partner.  If  a  certain  smn  is  agreed  to  be 
paid  out  of  profits,  and  the  party  does  not  look  to  that  alone  for 
payment,  he  is  not  a  partner ;  but  if  the  sum  to  hepaid  is  not  ^'  «•. 
ed,  but  may  be  increased  or  diminished  by  the  amount  or  acoi-  I  j 
dents  of  the  business,  then  the  receiver  is  a  partner.  Story  on  y' 
PartnerMp,  §(68,  67, 69,  70.  Coliyer  on  Part.  88, 8  edit.  8  W. 
Black.  998.  8  H.  Black.  R.  835.  LoomUvt.  Marshall,  18  Conn. 
R.  69.  Champion  vs.  Boohoick,  18  Wend.  175.  Vamdenbmrg  v$. 
HnU,  80  a.  10.  17  Vesey;  804.  1  Ro$e.  R.  91.  Gsurey  on  Pari- 
nmhip,  11,  «.  L  1  fitii,  &2^.  1  Inddl,  199.  S8  &tff.  C.  Law 
Ae/w.  495. 

Now,  in  this  case,  the  proof  is,  that  for  the  use  of  his  negroes, 
Bveritt  was  to  receiye,'  not  a  stipulated  sum,  hut  one-half  the  net 
proceedi  of  the  shop.  The  amount  he  was  to  get,  was  to  be  paid 
cmt  of  the  profits,  aeprofite;  and  the  amount  depended  upon  the 
business — its  amount,  management  and  accidents*  It  would  fluc- 
tuate according  to  the  amount  of  the  ^i^iole  net  profits— it  was 
one*half,  after  expenses  were  paid.  There  was  clearly  commu- 
nity—mutuality, as  to  the  profits ;  he  looked  to  no  other  source  for 
his  hire;  he  was  entitled  to  an  account  against  Lee,  fi>r  his  inter- 
est in  the  concern.  Upon  the  proof,  as  to  the  partnershi|h,  we  are 
dear  that  the  cause  ought  to  have  gone  to  the  Jury. 

[2.]  There  is  no  controversy  ^xmt  the  general  proposition,  ^utt 
VOL.  vni  37 
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in  both  general  and  limited  partnerahipB,  each  partner  has  author- 
ity to  bind  the  firm»  as  to  all  things  within  the  scope  of  the  part- 
nership, but  not  beyond  it.  When  the  firm  is  in  the  use  of  a 
name  which  irapcH-ts  a  partnership,  all  contracts  made  in  that 
name  zxe^  prima  facUt  obligatory  upon  all  the  members,  unless 
they  are  ultra  the  business  of  the  firm ;  and  the  onus,  in  such 
cases,  lies  upon  the  firm,  if  they  would  escape  from  their  obliga- 
tions, to  prove  that  the  credit  was  not  given  to  the  firm,  or  that 
the  contracts  are  in  fraud  of  its  rights.  It  is  also  true,  that  when 
a  contract  is  made  by  one  member  of  a  firm,  as  a  note,  in  his  own 
name,  and  it  is  apparent,  on  the  face  of  it,  that  it  is  intended  to 
bind  the  firm,  it  ako  is,  priw^a  faciei  obligatory  on  it.  Bui  if  a 
contract,  as  a  note,  is  made  by  »  member  of  a  firm,  in.  his  indivi- 
dual name,  and  it  is  not  apparent,  on  the  &ce  of  it,  that  it  is  in* 
tended  to  bind  the  firm,  then  the  presumptions  are  the  odier 
way — ^it  is,  prima  fade^  the  note  of  the  individual— <the  presump- 
tion is,  that  the  credit  was  given  to  him,  and  the  burthen  lies 
upon  the  holder,  to  prove  that  it  is  the  debt  of  the  firm.  Hence, 
it  is  true,  that  the  note  of  one  member  of  a  firm  does  not,  prima 
fade^  bind  the  firm.  These  principles  are  subject  to  some  modi- 
fication«  which  will  appear  in  the  application  of  some  of  them  to 
this  case.  A  distinction  is  to  be  taken  between  the  liability  of  a 
firm,  on  the  note  of  one  member,  and  its  liability  on  the  consider- 
ation of  the  note.  Generally,  on  the  note  itselfi  without  other 
evidence,  the  firm  is  not  liable.  There  is  a  case,  however,  in 
which  the  firm  will  be  liable  on  the  note  itself,  and  that  b  where 
the  firm  name  is  the  name  of  one  of  its  members.  In  such  case, 
the  note  may  be  the  note  of  the  firm,  or  it  may  be  the  note  of  the 
individuaL  Upon  the  face  of  the  paper  it  stands  indifferent.  The 
burthen  of  proof  lies  upon  the  plaintiff,  in  an  action  on  the  note. 
The  case  of  The  United  States  Bank  vs.  Binney  et  al.  decided  by 
Judge  Story,  on  the  circuit,  is  a  leading  case  on  this  head,  and  is 
like  this  case  in  its  material  points.  The  action  was  broug^ 
there^  to  recover  against  the  defendants,  as  partners  of  John 
Winship^  upon  an  indorsement  by  John  Winship.  The  defend- 
ants were  proven  to  be  partners  of  Winship  in  business.  The 
management  of  the  business  was  in  the  hands  of  John  Winship— 
they  had  published  no  firm  name.  The  plaintiff  charged,  that 
the  defendants  were  partners,  under  the  name  of  John  Winship. 
Judge  Starg  said,  **  The  notes  are  all  indorsed  in  the  name  of 
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John  WiDsbip.  For  aught,  therefore,  that  appears  on  the  face 
of  them,  thej  were  notes  only  binding  him  perfonally.  The 
plaintifis,  then,  must  go  farther,  and  show,  either  expressly  or  by 
impHcatiou,  that-these  notes  were  offered  by  Winship,  as  notes 
binding  the  firm,  and  not  merely  him  personally,  or  that  the  dis* 
coants  were  made  for  the  benefit,  and  in  the  course  of  the  busi'* 
ness  of  the  firm.  It  is  not  sufficient  to  show  that  the  bank,  in 
discounting  these  notes,  acted  upon  the  belief  that  they  bound  the 
firm,  and  were  fi>r  the  benefit  and  business  of  the  firm.  They 
niust  go  farther,  and  prove  that  that  belief  was  known  to  and 
sanctioned  by  Winship,  himself,  in  ofl^ring  the  notes,  and  that  he 
intentionally  held  out  to  them,  that  the  cUscounts  were  for  the 
credit,  and  on  the  account  of  di^  firm,  and  to  bind  them,  and  that 
the  hank  discounted  the  notes  on  the  faith  of  such  acts  and  repre- 
sentations of  Winship.''  And  he  sent  the  case  to  the  Jury,  to 
find  the  fiicts,  upon  these  instructions,  as  to  the  law.  5  Mcuon^s 
R.  189.  In  the  case  before  me,  the  plainliff^  goes  against  the  de- 
fendants, both  on  the  note  and  the  consideration.  Here,  Everitt 
was  in  partnership  with  Lee,  as  we  have  seen.  Lee  managed 
the  business,  and  the  note  was  given  by  Lee.  The  parties  pro- 
mulged  no  firm  name.  How  much  alike  are  the  two  cases !  Now, 
let  us  see  how  &r  the  proof  brings  the  case  under  the  rules  laid 
down  by  Story. 

The  substance  of  the  requirement  made  by  Judge  Story,  of  the 
plaintiffs,  was»  that  they  must  prove  that  the  notes  were  offered 
by  Winship,  as  notes  binding  the  firm  }  or  that  the  discounts  were 
made  for  the  hen^t  and  in  the  course  of  the  business  of  the  firm  ; 
that  the  plainti£&  must  not  only  believe  this,  but  that  Win^ip  did, 
by  his  acts  and  representations,  sanction  this  belief,  and  that  they 
discounted  the  notes  on  the  fiutb  of  such  acts  and  representations. 
Well,  it  is  proven  in  this  case,  that  it  was  known  to  the  plaintiff, 
that  Everitt  and  Lee  were  engaged  together  in  the  business  of 
blacksmithing,  and  that  ironing  wagons  was  a  part  of  their  busi- 
ness. These  things  were  represented  to  him  by  Lee,  when  he 
gave  the  note,  and  it  was  given  for  the  wood  work  of  wagons. 
Whether  this  testimony  would  fully  make  out  the  case,  I  do  not 
determine ;  but  that  it  does  go,  in  part,  to  comply  with  the  requi- 
sitions made  by  Judge  Story,  there  is  no  doubt.  The  purchase 
was  mad^  and  the  note  given  in  the  business,  and  on  account  cjf 
the  firm.    The  plmntiff  had  a  right  to  believe— to  infer,  at  leastr— 
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thai  the  tniwttction  was  a  firm  transactioB,  and  tlie  Jary  mtglit 
dmw  the  infereBce>  tbat  the  acts  and  repreeentatkms  of  Lee  sane- 
tioned  diat  belief;  and  there  beiw  ^ome  ecidemee  to  Mutain  the 
action  on  the  note^  as  the  note  of  the  firm,  the  case  ought  to  have 
gone  to  &e  Jury.  See,  also,  a  very  interesting  case  growing  out 
of  the  same  partnenhip^^Bthendge  «#.  Bmnejff  9  Pick.  d7i« 
SUny  Ml  Partnership,  p.  217,  «.  1.  5  Mamm*$  JL  177  t9  189. 
Mifiin  Ml  Smiih  ami  aatother,  17  8erg.  SfRawlt,  165. 

If,  howorer,  this  view  of  this  case  be  nnsatisAictOTy,  there  are 
ether  priiic^»)es  of  the  Law  of  Partnership  whicb  apply  to  it,  and 
spoil  whftdi  itoaghtto  be  sustained. 

[3.]  I  concede,  thait  upon  the  face  of  this  paper,  we  infer  thsi 
BO  one  is  bocuid  bat  Lee,  the  maker.  The  presnmptioa  which 
the  law  deduces  from  it  is,  ^at  it  is  his  personal  afihir,  and  that 
the  plaintiff  gave  credit  to  him  alone  for  the  wagons.  But  thie 
presnaiption  may  be  rebutted,  in  an  action  for  the  price  ot  tibese 
wagons,  against  the  firm ;  and  the  rule  unquestionably  is,  that  not* 
withstanding  the  note  of  the  individual  partner  was  given— 4f  the 
purdiase  was,  in  ^MSt,  made  for  the  partnership  business^— if  these 
wagons  were  applied  to  the  uses  of  ^e  firm,  as  stock,  and  be- 
came an  element  in  the  partnership  resources— it  is  bound  for  the 
price.  This  is  the  rule,  where  money  is  borrowed  by  one  on  his 
own  contract.  The  rule  is  the  same  where  a  purchase  of  pro- 
perty is  made;  and  it  is  a  reasonable  rule,  for  if  the  firm  gets  the 
benefit  of  the  nioney  or  property,  ex  equo  et  h&m},  it  ought  to  be 
bound.  "  And  (says  Mr.  Storj/,  speaking  on  this  head,)  it  must 
be  resolved  by  taking  unto  consideration  the  whole  circumstances 
of  the  ease.  Thua»  if  the  money  is,  in  feet,  borrowed  for  the 
partnership  bustness,  or  if  h  is,  in  fiict,  applied  te  the  partnership 
biMinesa,  in  the  aibeence  of  all  controlKng  circumstances,  the  part- 
nership win  be  boond  dierefor,  since  the  feir  presumption  is, 
that  it  waa  ineended,  by  the  partiier,  to  pledge  the  partnership 
credit,  aad  not  merely  his  individual  credit,  whether  Uie  partner- 
ship waa  known  or  unknown  to  the  lender.''  Story  an  Partner^ 
ikip,  $139.  A  distinction,  however,  obtains  just  here.  J£  the 
mmey  is  lent  <m  the  credit  of  Oie  indtPidual  member  of  a  firm 
known  te  exist,  although  it  be  actually  used  and  applied  to  the 
partnership  purposes,  yet  the  firm  will  not  be  bound--it  will  be 
eonsidered  as  m  advance  by  the  individual,  for  the  benefit  of  the 
finB,  and  he  wiH  become  die  creditor  of  (he  firm.    So,  that  the 
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question  to  be  resoWed  is  this,  to  wit :  to  whom  was  the  credit 
giTon  f  If  I  am  right  in  my  recollection  of  the  plaintiff's  decla- 
ration, it  is  so  framed,  as  to  admit  proof  of  liability  for  the  consid- 
eration of  this  note— it  goes,  also,  upon  that  I  have  not  the  re- 
cord before  me,  and  am  not  quite  certain.  There  was  some  proof 
in  this  case,  that  the  wagons  were  sold  on  the  credit  of  the  part- 
nership; whether  much  or  little,  if  any,  the  case  ought  to  have 
been  sent  to  the  Jury.  See  Si&ry  on  Partnership,  §139.  Coil- 
yer  on  Partnersk^,  pp.  276,  ^77,  275.  9  Pick.  272.  17  iS.  ^  R. 
165.  5  Moion,  176.  8.  C.  5  Peter$'  R.  529.  5  WatU,  454.  8 
Metdf.  411,  420.  9  U.  454.  21  Wend.  365.  9  Verm.  262.  6 
Cow.  497.  5  Wend.  223.  16  B.  505.  3  Humph.  209.  4  R. 
346.  5  Jb.  499.  1  Am.  Lead.  Cat.  295,  '6,  ^7,  'S. 
Let  the  judgment  of  the  Court  below  be  reversed. 
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CI  S  E  S 

ARGUED  AND  DETERMINED 

IN  THE 

SUPREME  COURT  OF  THE  STATE  OF  GEORGIA, 

AT  CASSVILLE,  U  i| 

MARCH    TERM,    1850. 


No.  48.-7-J0BN  McOeb,  plaintiff  in  error,  vs.  Abby  R.  McGee, 
defendant  in  error. 

[1.]  On  appHcatkm  lor  a  writ  of  ne  £xeai  rtpubUea,  by  a  w^agaiait  herhoa- 
band,  pending  a  mit  for  a  partial  divorce  and  alinonj,  her  affidavit  ig  ad« 
misaible — ^tbe  wife,  in  thia  reapect,  being  contidered  independent  of  her 
hn«band. 

[3.]  If  the  threats  of  the  faniband,  that  he  wiU  leave  the  State,  come  to  the 
knowledge  of  the  vrife,  throogh  the  information  of  others,  the  affidavit  of 
the  third  person  should,  if  practicable,  be  filed  with  hers.  If,  however, 
she  swears  abtolMtely  that  he  has  threatened  to  remove,  that  is  sufficient. 

[3.]  A  writ  of  fM  exeat  may  be  granted  in  this  State,  prior  to  any  decree  for 
alimony.  The  Ooort,  in  marking  the  writ,  vdll  exercise  a  sonnd  discretioni 
nnder  the  special  circumstances  of  the  case— having  due  regard  to  the  rank 
of  the  parties  and  the  property  of  the  husband,  so  as  to  prevent  oppression 
or  extortion. 

[4.]  Where  any  person  is  arrested  by  virtno  of  a  writ  of  ne  exeatf  he  may  be 
discharged,  on  giving  bond,  with  good  and  sufficient  security,  either  ihat 
he  will  not  depart  this  State,  or  will  pay  the  eventual  condemnatioii 
money  ;  or  by  showing  that  the  vmt  ought  not  to  have  bee^  granted. 

In  Equity,  in  Walker  Superior  Court.  Decision  on  demurrer^ 
by  Judge  Wright,  October  Term,  1849. 

Abby  R.  McGee  filed  ber  libel  for  a  diTorce,  a  menm  et  tkcrOf 
against  ber  husband,  John  McGee,  and  praying  for  aHmony,  as 
provided  by  the  Statute. 
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Pending  the  Bait  for  a  divorce,  Abby  R.  McGee  filed  ber  bin» 
alleging  the  penJency  of  the  suit,  heriown  necessitous  condition, 
and  that  John  McGee  ''had  threatened  and  declared  he  would  de- 
part the  realm»  and  remove  his  property  beyond  the  limits  of  the 
State.^     The  prayer  was  for  a  writ  of  n^  exeai  rtpmblica. 

The  bill  was  verified  by  the  affidavit  of  Abby  R.  McQ«e,  who 
•wore  that  "  the  fiu;ts  stated  were  true,  so  fiir  as  they  concerned 
herself;  and  so  &r  as  they  concern  the  acts  and  deeds  of  ethers, 
she  believed  them  to  be  true." 

To  this  bill  a  demurrer  was  filed,  on  several  grounds ;  among 
others — 

Ist.  That  the  affidavit  of  the  wife  was  not  a  sufficient  verifica- 
tion of  the  bill. 

2d.  The  case  made  by  the  ImII  did  not  authorize  the  granting 
of  the  writ  ofne  exeaL 

3d.  The  writ  will  not  be  granted,  until  there  was  a  decree,  al- 
lowing the  alimony. 

The  Court  below  overruled  the  demurrer,  and  further  held, 
that  if  the  defendant  filed  his  answer,  denying  the  fisicts  stated  in 
the  Ull,  the  Court  would,  nevertheless,  h^d  up  the  writ,  u&dl  a 
trial  of  the  libel  for  divorce. 

To  which  decision,  exceptions  were  filed  by  John  McGee ; 
and  on  these  exceptions,  error  has  been  assigned* 

W.  Akin,  for  plaintiff  in  error,  in  support  of  the  points  made, 
cited  the  following  authorities : 

7  Veteif,  171,  17S,  410,  412.  2  Story**  Gom.  689,  692.  1  il^ 
kyns,  521.  3  Afkyni,52U  %  503.  3  DanieVs  Ch.  Pr.  1931,  and 
note  2,  1932,  1927.     6  Ves.  284.     14  Fe«.  261.    2  Mad.  Ch.  227. 

C.  PsEPLBS,  representing  W.  H.  UNDBftwooD,  for  defendant, 

By  the  Oomrt. — ^Lvmpkin,  J.  delivering  the  opinion. 

[1.]  The  first  objection  taken  to  the  decision  at  the  Circuit,  is, 
that  the  evidence  was  incompetent,  on  which  the  order  fi>r  the 
writ  of  n€  exeat  repuUica  was  granted-^being  founded  on  the  affi* 
davit  anij  of  the  oomplunimt,  the  wife  of  the  defendant. 

It  is  true,  that  the  case  oi  Sedgwick  v$.  Wmikim.  1  Ye».  Jr.  4d, 
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siistuiis  this  objection ;  but  Chancellor  Kent,  in  Denton  vs.  Den- 
ton, 1  Johns.  Ch.  iS.  441,  says  that  this  case  is  not  founded  on  just 
principles ;  and,  besides,  he  considered  it  as  virtually  overruled 
in  Shaftoi  vs.  Shqftol,  7  Ves.  171,  where  a  similar  application 
was  made,  on  the  oath  of  the  wife,  and  no  objection  was  taken, 
but  the  Chancellor  proceeded  at  once  to  consider  the  merits  of 
the  motion.  And  it  would  seem,  that  if  the  wife  is  permitted  to 
sue  her  husband,  in  her  own  name,  as  she  has  done,  without  ob- 
jection, in  this  case,  her  affidavit  as  complainant  is  admissible,  on 
the  same  ground  as  that  of  any  other  complainant ;  and  it  is  the 
constant  practice  of  the  Courts,  to  grant  thb  writ  on  the  oath 
alone  of  the  partjf. 

[2.]  It  b  contended  that,  admitting  the  evidence  to  be  compe- 
tent, it  was  not  sufficient,  in  connection  with  the  charges  in  the 
bill,  to  obtain  the  writ  The  complainant  alleges  that  she  <<  en- 
tertains serious  apprehensions  that  the  defendant  will  depart  the 
realm,  and  remove  his  property  beyond  the  limits  of  the  State — 
which  he  hoe  threatened  and  declared  he  would  do;**  and  her  affi- 
davit is  in  the  usual  form,  namely,  that  the  facts  stated  in  the  bill, 
so  far  as  they  concern  herself,  are  true ;  and  that,  so  far  as  they 
concern  the  acts  and  deeds  of  others,  she  believes  them  to  be  true. 

We  admit  the  law  to  be,  that  the  complainant  must  not  only 
diow  that  the  demand  will  be  endangered  by  the  defendant's 
going  abroad,  but  must  charge,  poskivdyf  that  the  defendant  is 
going  out  of  the  State,  or  that  he  has  said  so.  6  Rand.  R.  188. 
And  this,  we  think,  is  substantially  done.  Had  the  complainant 
said,  as  it  is  assumed  in  the  argument  she  did,  that  she  had  been 
informed  by  others  of  his  threat,  the  affidavit  of  this  third  person 
should,  if  practicable,  have  been  filed ;  but,  from  any  thing  which 
appears  to  the  contrary,  the  threat  may  have  been  made  to  the 
complainant  herself.  At  any^  rate,  in  the  language  of  the  author- 
ity, she  does  chwrge,  posittvelyt  that  she  entertains  just  fears  that 
he  will  remove,  and  th^  he  has  said  so. 

[3.]  But  the  main  point  in  this  record  is,  that  in  cases  of  ali- 
mony. Courts  of  Equity  will  not  grant  the  writ  of  ne  exeat,  un- 
less there  has  been  a  decree,  and  then  only  for  what  is  actually 
due ;  and  further,  that  Courts  of  Equity,  in  Georgia,  have  no  ju- 
risdiction in  the  premises,  in  this  State. 

As  this  last  proposition  was  not  insisted  on  in  the  argument,  I 
shall  consider  it  as  abandoned. 
VOL.  VIII.   38 
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lowed  the  advantage  of  thi»  remedy.  Prince,  440,  441.  It  id 
obvioas  that  this  Act  has  overturned  amd  superseded  th6  whole 
doctrine  of  the  English  Law  upon  this  subject,  and  made  the 
writ  of  ne  exeat  applicable  to  all  sorts  of  liabilities— due  of  Uiii* 
duo — certain  or  otherwise — ^if  they,  banajidei  exist  in  expectancy* 
at  the  time  the  writ  is  applied  for. 

Now,  it  will  be  borne  in  mind,  that  our  Statute  requifes  that 
in  cases  where  partial  or  conditional  divorces  are  granted,  th6  Jury 
shall  inquire  into  the  situation  of  the  parties  before  theit  inter- 
marriage, and  also  at  the  time  of  the  trial ;  and  they  sKaU,  by 
their  verdict  or  decree,  make  provision  out  of  the  property  of 
which  ^e  husband  may  be  possessed,  for  the  separate  mainte** 
nance  and  support  of  the  wife  and  children,  if  there  be  any  J 
which  verdict  ot*  decree  shall  be  carried  into  effect,  Ut,  Frinee^ 
187;  The  bill  charges  that  the  defendant  has  property  in  posses' 
sion,  of  the  value  of  $4,000,  and  that  there  are  no  children  ;  and 
the  complainant  not  only  makes  a  case  in  her  bill,  wliich  shows 
that  she  is  entitled  to  suitable  provision  for  h§^:  maintehance,  but 
her  affidavit  states  expressly,  that  she  considftfrs  herself  entitled  to 
adequate  support  out  of  her  husband's  property.  Here,  then,  nl 
contemplation  of  the  Statute  of  1813,  is  '*  a  bofm  fide  demand, 
existing  in  expectancy,"  and  comes  both  within  the  spirit  and  let- 
ter of  the  Act.  We  feel  the  less  hesitancy  in  coming' to  this  con- 
clusion, not  only  because  it  is  essential  to  the  ends  of  justice,  but 
it  is  warranted  by  the  universal  practice  which  has  obtained 
throughout  the  State,  under  this  Act. 

[4.]  Complaint  is  made  in  the  bill  of  exceptions,  that  the  Court 
decided,  in  advance,  that  if  the  defendant  should  file  his  answer, 
denying  the  charges  in  the  bill,  the  ne  exeat  should  still  be  con- 
tinued, till  the  hearing  of  the  libel  for  divorce ;  and  that  the 
only  mode  by  which  the  defendant  could  relieve  himself  from  the 
writ,  was  by  giving  bail,  as  at  Common  Law;  of  bond  and  secu" 
rity  fer  the  eventual  condemnation  money. 

The  Act  of  1830  declares,  that  "in  all  cases  where  persons 
may  thereafter  be  arrested  by  virtue  of  writs  of  ne  exeat,  they 
shall  be  discharged,  on  their  giving  bond,  with  good  and  sufficient 
security,  either  that  they  will  not  depart  this  State,  or  for  the 
payment  of  the  eventual  condemnation  money.*'     Prince,  468. 

It  is  somewhat  inaccurate,  therefore,  to  prescribe  bail  to  be 
given,  as  at  Common'  Law,  where  the  conditioff  of  the  re'cogni- 


Digitized  by  VjOOQIC 


8    3001 
106    104( 


900  SUPREME  COURT  OF  GEORGIA, 

McWhorter  v§.  Beaven. 

xanee  is,  that  in  case  the  defendant  is  cast  in  the  suit,  he  (the  de- 
fendant) will  satisfy  the  condeoxiation,  or  render  his  body  into 
prison  in  execution  for  the  same,  or  he  (the  bail)  will  do  it  for 
him  :  whereas,  as  we  have  seen,  under  the  Act  of  1830,  the  only 
condition  of  the  bond  is,  that  the  defendant  wiH  not  depart  the 
State,  or  satisfy  the  ultimate  recorery. 

Bat  we  apprehend  that  it  is  still  competent  for  the  defendant 
to  show,  as  he  might  do  before,  that  the  writ  of  ne  exeat  ought 
not  to  have  been  granted.  2  TudL  Com.  486.  Otherwise,  writs 
ef  ne  exeat  would  often  operate  yery  harshly.  We  do  not  say 
that  we  should  undertake  to  control  the  discretion  of  the  Cireuit 
Judge,  should  he  hold,  as  he  said  he  would,  that  he  should  retain 
the  writ  till  the  hearing  of  the  divorce,  notwithstanding  the  de- 
fendant should,  by  his  answer,  deny  all  the  charges  in  the  bill ; 
still,  as  a  matter  illegal  right,  we  should  be  loth  to  sanction  the 
principle,  that  the  door  of  justice  was  barred  in  tMs  eaae,  against 
the  privilege  of  being  heard. 

Not  viewing  any  of  the  obstacles,  then,  to  tins  proceeding,  as 
insurmountable,  and  taking  it  for  granted,  that  while  Courts  will 
maititaiu  this  writ,  for  the  purpose  of  securing  to  the  wife  and 
ofipriog  provision,  in  accordance  with  the  rank  of  the  parties 
and  the  fortune  of  the  husband,  that  they  will  take  care,  at  the 
same  time,  that  it  is  not  used  for  oppression  and  extortion : 

We  affirm  the  judgment  of  the  Superior  Court. 


No.  49.-— Samuel  McWhortee,  adm'r  of  John  M.  Thompson, 
deceased,  plaintiff  in  error,  ve,  John  F.  Bbavbes,  defendant* 

[  i,"]  Where  property  of  a  defendant  in  execution  ii  seized  and  told  by  die 
Sheriff,  and  there  ii  no  warranty  of  title,  on  the  part  of  the  defendant  in  exe- 
cution, or  the  Sheriff,  die  maxini  oteaweta  emptor  applies  to  the  purchaser  of 
property  at  Sheriff's  sale ;  and  the  purchaser  at  Sbwiff 's  sale  cannot  main- 
tain an  action  against  the  defendant  in  execntion,  for  so  much  fenoney  paid 
to  his  Qse,  on  £ulare  of  such  title  to  the  property  so  purchased-* 

*See  WltrH^  et  a2.  vs.  JdkMmm  H  oL  tmte,  page  236.-^Rep.] 
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Assumpsit,  &c.  in  Chattooga  Superior  Court.  Tried  before 
Judge  Wright,  October  Term,  1849. 

This  cause  was  submitted,  in  the  Court  below,  upon  the  fol- 
lowing agreed  statement  of  facts-— 

**A^.  fa.  in  favor  of  James  Bryson  &r  Co.  vs.  Samuel  Me- 
Whorter, administrator  of  John  M.  Thompson,  and  others,  was 
levied  on  a  negro  woman  and  child,  as  the  property  of  Thomp- 
son, and  sold  at  Sheriff's  sale,  under  this  levy.  John  F*  Beavers 
became  the  purchaser,  at  the  sum  of  $450;  which  sum  of  money 
was  applied  to  the  payment  of  the  fi,  fa.  Samuel  MeWhorter 
was  present  when  the  negroes  were  sold.  Afterwards,  Beavers 
was  sued  for  the  negroes,  by  Robert  Caldwell  and  his  wife,  who 
was  the  daughter  of  John  M.  l*homps<Hi.  Caldwell  and  wile  re- 
covered the  negroes,  and  MeWhorter  was  a  witness  on  the  trial 
of  the  cause." 

The  present  action  was  by  Beavers  against  MeWhorter,  as  ad- 
ministrator, to  recover  the  purchase  money,  as  so  much  paid  to 
the  use  of  the  estate. 

Counsel  for  defendant  insisted,  before  the  Court  below,  that  the 
plaintiff  could  not  recover,  because  there  was  no  warranty,  either 
express  or  implied,  at  Sheriff's  sale ;  that  the  doctrine  of  caveat 
emptor  applied  to  all  judicial  sales;  and  if  the  purchaser  at  Sher- 
iff's  sale  sustained  any  loss,  there  was  no  one  to  whom  recourse 
could  be  had  for  indemnity. 

The  Court  overruled  these  positions,  and  this  decision  is  alleg- 
ed as  error. 

W.  Akin,  for  plaintiff  in  error. 

Hooper  and  Alexander,  for  defendant. 

Bjf  the  Caurt.-^-'WAwafEmf  J.  delivering  the  opinion. 

[1.]  The  only  question  presented  by  the  record  in  this  case  is, 
whether,  in  a  judicial  sale,  made  by  a  Sheriff,  of  the  property  of  a 
defendant  in  execution,  there  is  any  warranty  of  title  to  tte  pro- 
perty so  sold,  to  the  purchaser  thereof!  The  property  of  a  de- 
fendant in  execudon  is  seized  by  the  Sheriff,  by  virtue  of  judicial 
process,  againsl  bis  will,  aad  sold  under  the  authority  of  the  law. 
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There  is  no  warrctnty  of  title  to  the  purchaser,  implied,  on  the 
part  of  the  defendant  in  execution,  or  by  the  Shenff.  The  max* 
ira  of  caveat  emptor  applies  to  the  purchaser  of  property  at  such 
sales.  The  Monte  AUegre  Tenant  claimantj  9  Wheatof^t  ReporU, 
616.  Yates  vs.  Bond,  2  Mc  Cordis  Reps.  382.  Murphy  vs.  Big- 
gmhottom,  2  HiWs  S.  C.  Rep.  d97. 

From  the  facts  in  this  case,  the  plaintiff  below  cannot  maintain 
his  action  on  the  ground  of  mistake.  Davis  vs.  HwtU,  2  Bailey's 
Rep.  418.  Neither  can  the  plaintiff  recover,  for  so  uMich  money 
paid  to  the  use  of  the  defendant  in  execution,  for  ^e  reason  that 
the  property  was  seized  and  sold,  against  his  wUl,  and  there  exists 
no  privity  in  law,  between  the  defendant  in  execution,  and  the 
purchaser  at  Sheriff's  sale,  inasmuch  as  there  was  no  warranty  of 
title,  either  express  or  implied. 

Let  the  judgment  of  the  Court  below  be  reversed. 


No.  50. — George  T.  Bond  and  John  W.  Paurrr,  executors, 
&c.  plaintiffs  in  error,  vs.  Dempset  Connelly,  defendant  in 
error. 

[1.]  To  a  bill  filed  by  ezecatort,  for  direction  in  the  execation  of  the  tmsta 
of  a  will,  and,  also,  asking  to  be  protected  against  a  contingent  claim 
against  the  estate,  which  it  is  alleged  may  reauU  from  an  ontstanding^e 
in  remainder,  set  up  by  a  third  person,  to  certain  property  of  the  estate, 
and  which  title  is  derived  from  others  thi^ithe  testator,  and  is  independent 
of  the  will,  such  third  person  is  not  a  necessary  party,  and  the  bill  will  be 
dismissed,  as  to  him,  ui>on  demurrer. 

In  Equity,  in  Franklin  Superior  Court.  Decision  on  demur- 
rer, by  Judge  Douoherty,  October  Term,  1849. 

Geoige  T.Bond  and.  John  W.  Pmitt,  executors  of  Samuel 
Pruitt,  filed  their  bill)  in  Franklin  Superior  Court;  alleging  tKe 
following  facts: 

Id*  December,  1814,  Saontei  Prcuttiatejrmarried  with  ond  Ke» 
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viah  Connelly,  a  widow,  who  bad,  by  a  former  marriage,  three 
children — Dempsey  Connelly,  Lavina  Connelly,  who  subsequentr 
ly  intermarried  with  William  Neal,  and  Sarah  Connelly,  who  in* 
termarried  with  fiobert  Barton.  At  the  time  of  the  intermar* 
riage  of  Pruitt,  Mrs.  Connelly  was  possessed  of  a  considerable 
number  of  negroes,  and  other  property.  About  one  month  prior 
to  the  marriage,  and  in  contemplation  of  it,  and  in  fraud  of  the 
marital  rights  of  the  husband,  Mrs.  Connelly,  by  deed,  conveyed, 
all  of  her  slaves  to  her  three  children,  after  her  decease.  After 
the  marriage,  difficulty  having  arisen,  Dempsey  Connelly  and 
Robert  Burton  relinquished  to  Mrs.  Pruitt  and  the  heirs  of  her 
body,  a  portion  of  the  property  conveyed  by  the  former  deed  ( 
which  deed  they  have,  since  that  time,  claimed  to  be  void.  Some 
short  time  thereafter,  William  Neal  and  wife  relinquished  all  their 
interest,  under  the  deed,  fo  John  W.  Pi*uitt,  one  of  the  executoi*s, 
who  was  the  youngest  and  only  child  of  Mrs.  Pruitt,  by  her  last 
husband. 

In  January,  1839,  Samuel  Pruitt  made  a  deed  of  gift,  convey- 
ing all  the  negroes  received  by  his  wife,  to  his  son,  and  her  only 
child  by  him,  John  W.  Pruitt,  and  warranted  the  title  to  the  pro* 
perty.  In  December,  1845,  Samuel  Pruitt  died  testate,  bequeath- 
ing his  property  to  his  widow  and  children.  The  property  con* 
veyed  by  deed  of  gifl  to  John  W.  Pruitt,  was  bequeathed  to  him. 

On  the  14th  September,  1847,  Dempsey  Connelly  gave  John 
W.  Pruitt  notice,  that  he  should  claim  his  portion  of  the  negroes, 
conveyed  in  the  deed  of  his  mother,  at  her  deaths 

The  bill  farther  alleged,  that  John  W.  Pmitt  holds  the  estate 
of  Samuel  Pruitt  responsible,  on  the  warranty  in  the  deed  of 
gifl  from  Samuel  Pruitt  to.  John  W. 

The  bill  farther  alleged,  that  the  legatees  under  the  will  of 
Samuel  Pruitt,  except  the  widow  and  John  W.  Pruitt,  had  filed 
their  bill  against  the  complainai^  as  executors  of  Samuel  Pruitt, 
to  recover  their  legaciea-'-having  refused  to  give  the  executors 
bonds  to  indemnify  them  for  any  recovery  which  might  be  had 
upoa  the  wanranty  in  the  deed  of  gifl  to  John  W.  Pruitt 

The  hill  made,  as  parties  defondaat,  the  legatees,  who  were 
oompliUQiaiits  in  the  former  bill— Keziah  Pruitt,  Dempsey  Con« 
lielly,  of  Campbell  County,  and  Robert  Burton— -and  prayed  that 
they  might  answer,  and  set  forth  their  various  claims  and  titles ; 
Asi^  th^y  be  required  to  interplead  and  settle  their  conflictiiig 
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rights ;  that  die  claims  of  Dempsey  Connelly  and  Robert  Burton 
be  litigated  and  definitely  settled  ;  and  if  allowed,  tbat  Jobo  W. 
Pruitt  be  permitted  to  retain  a  sufficient  sum,  out  of  the  estate  of 
Samuel  Pruitt,  to  indemnify  him  on  the  warranty  in  his  deed  of 
gift ;  and  if  there  should  not  be  more  than  enough  of  the  estate 
to  pay  hinif  that  the  other  legatees  be  perpetually  enjoined  from 
collecting  the  same. 

To  this  bill  a  demurrer  was  filed  by  Dempsey  Connelly,  on  the 
ground  that  he  was  not  a  necessaiy  and  proper  party  to  the  bill, 
and  there  was  no  equity  in  the  bill,  as  against  him. 

The  Court  sustained  the  demurrer,  and  the  complaittants» 
Oeorge  T.  Bond  andJohn  W,  Pruitt,  filed  exceptions  to  this  de- 
cision. 

C.  Pkbples  and  Hillter,  for  plaintiflb  in  error. 

W.  H.  Hull,  for  defendant. 

By  tke  Court, — Nisbkt,  J.  delivering  the  opinion. 

[l.J  There  is  only  one  question  in  this  record  for  our  consider- 
ation--4br  but  one  decision  was  made  by  the  Court  below.  Wo 
were  inTited,  by  counsel  for  the  plaintiff  in  error,  to  the  consid- 
eration of  a  number,  which  invitation  we  declined.  The  sole 
question  is,  whether  Denpsey  Connelly  ought  to  have  been  re- 
tained as  a  party  to  the  bill  filed  by  the  executors,  to  Samuel  Pru- 
kt's  wilL  We  think  that  the  presiding  Judge  did  right  in  dis- 
missing it,  as  to  him.  The  bill  was  filed  by  the  executors,  for  the 
purpose  of  getting  protection  against  a  contingent  claim  upon 
the  oatato,  before  proceeding  to  a  distribution.  They  had  refiis- 
ed  to  pay  out  the  legacies,  unless  refunding  bonds  were  given* 
upon  the  ground  that  one  of  them,  to  wit :  John  W.  Pruitt,  was 
the  donee  of  a  number  of  negroes,  under  a  deed,  with  warranty 
of  title  (Wmh  the  testator,  and  that  Dempsey  Connelly  claimed  ti- 
tle to  those  negroes,  as  remainder^nan,  after  a  life  estate  in  his 
mother,  by  deed  of  gift,  executed  by  his  mother  before  her  inter- 
marriage with  the  testator.  The  reasoning  is  this :  Dempsey 
Connelly  setting  up  a  title  in  remainder,  paramount  to  the  title  of 
John  W.  Pruitt,  if  that  title  is  esublished,  the  covenant  of  war- 
ranty in  the  deed  from  the  testator  to  John  W.  Pruitt  will  be  bro- 
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ken,  8ml  be  will  be  entitled  to  go  upon  tbe  estate  fof  dafn^e^; 
tberefore,  tbey,  tbe  executors,  ask  the  Chancellor  to  decxe^  i^B/i 
they  may  be  allpwed  to  retain  effect*  siifficient  to  Respond  to  tbat 
claim  of  damages.  To  get  this  decree,  they  haye  filed  tbeir  bill, 
in  the  natiure  of  a  bill  of  interpleader,  against  all  the  legatees, 
and,  also,  against  Dempsey  Connelly,  and  pray  that  he,  Connelly, 
shall  litigate  his  title,  and  that  the  Court  adjudicate  it.  The  ques- 
tion is,  can  they  compel  him  now  to  litigate  his  title]  Is  he  a 
necessary  party  to  the  bill,  with  a  view  to  the  relief  sought  by  the 
complainants  i  If  they  are  entitled  to  relief— if  they  are  entitled 
to  retain  property  sufficient  to  respond  to  the  breach  of  the  war- 
ranty— I  see  no  reason  why  that  relief  may  not  be  decreed,  wit^ 
out  bringing  Connelly  before  the  Court  and  deciding  upon  his  title. 
A  Court  of  Chancery  might  decree  the  relief,  without  a  final  ad- 
judication of  his  title.  It  would  have  the  whole  case  )>efore  it, 
«nd  would,  doubtless,  frame  a  decree  so  as  to  do  justice  to  the  le- 
gatees, protect  the  executors,  and  still  leave  Connelly  unpreclud- 
ed  as  to  his  title.  All  these  things  we  leave  to  tbe  Court  below, 
upon  the  hearing.  All  that  we  now  say  is,  that  we  do  not  seo 
that,  if  the  complainants  are  entitled  to  the  relief  they  ask,  at  ^11, 
Connelly  is  a  necessary  party,  in  order  to  the  granting  of  tha^ 
relie£ 

Again :  this  is  abill  filed  f^r  the  aid  and  direction  of  Chancery, 
by  tbe  executors,  in  execution  of  the  will.  Connelly,  who  is  a 
stranger  to  tbe  will — ^who  claims  nothing  under  it — ^but  who  is  al- 
leged to  hold  title  to  property  of  the  estate  of  tke  testator,  para- 
mount to  the  title  of  the  testator,  and  derived  from  a  third  per^ 
son,  is  made  a  party  defendant,  and  required  to  litigate  that  title. 
Upon  authority  and  principle,  this  cannot  be  done.  "  No  person 
(saya  Mr.  Stoty)  need  be  made  a  par^  to  a  bill,  who  claims  un- 
4er  a  title  paramount  to  that  brought  forward  and  to  be  enforced 
in  ihe  suit,  or  idio  daims  under  a  prior  title  or  incombranoe  not 
afiected  by  the  interests  or  relief  sought  by  the  bill  TJws,  Sat 
MLample,  on  a  bill  to  carry  into  effect  the  trusts  of  K  will,  a  per- 
son who  claims  by  a  title  paramount  to  that  will,  ought  not  to  be 
made  a  party,  in  order  to  bring  into  contestadon  his  rights  under 
sueh  paramount  title."  .  8tary*i  Eq.  Plead.  §230.  It  seems  to 
me,  that  this  is  die  very  case  put  by  Mr.  Blan/,  in  iUnslTation  of 
the  rule.  See,  also,  Dewmshirevs.  Newettkanh  2  Sch,  SfL^.  S07, 
212.  Pelham  vi.  Gregory,  1  Eden.  R.  620.  8.  C.  .6  £ro.  XO. 
TOL.  vni  39 
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R.  675.    3  Bro.  Par.  Cos.  hy  Tondint,  804.     Eagle  Fire  Lu. 
Co.  vs.  Lent,  6  Paige's  R.  635-     Lange  vs.  Jones,  6  Leigh's  Rep. 
192.     Story's  Eq.  Plead.  §§146, 149.     1  Danids'  Ch.  Prae.  313. 
Let  the  judgment  be  a€inned. 


No.  51. — ^HowELL  C.  Flournot»  plaintiff  in  error,  vs.  John  H. 
Newton,  defendant. 

[1.3  Under  the  Bankrupt  Aet  of  1841,  where  a  discharge  is  aonght  to  h#  at- 
tacked for  frand,  a  prior  reasonable  notice  is  required  to  be  gireOr  specify* 
ing  the  grounds  of  fraud ;  and  the  notice  may  be  amended,  at  any  time  be- 
fore the  final  trial,  provided  a  sufficient  time  elapse  to  enable  the  bankrupt 
to  prepare  to  rebut  it. 

[2.]  The  transfer  of  his  effects,  by  a  bankrupt,  in  contempIatioB  of  bankrupt- 
cy, is  a  fraud  upon  the  law. 

[3.]  A  bankrupt  may  appropriato  so  much  of  his  effects  as  may  be  necessary 
to  raise  the  means  to  maintain  his  application  in  bankruptcy. 

[4.3  Purol  eridence  is  inadmissible  to  prove  the  contents  of  an  exectitimiattd 
transfer,  in  writing,  where  both  (acts  are  material  to  the  issue. 

[5.3  Where  there  is  conflicting  eridence,  a  mere  preponderance  against  the 
verdict  of  the  Jury  is  not  sufficient  to  authorize  a  new  triaL 

Assampsit,  &c.  in  Clarke  Superior  Court.  Tried  before  Judge 
James  Jackson,  February  Term,  1850. 

This  was  an  action  by  Jobn  H.  Newton,  again«t  How;eIl  C. 
Floumoy,  as  indorser  on  a  promissory  note  made  by  Charges  G. 
McKinley,  dated  Jan.  30, 1840.  To  this,  the  defendant  pleaded  a 
discharge  in  bankrupUy,  dated  Dec.  Ist,  1843.  On  the  trial,  the 
plaintiff  proposed  to  read  to  the  Jury  three  several  notices  to  de- 
fendant, of  his  intention  to  impeach  the  discharge  one  dated  29th 
July,  1845— -one  dated  Jan.  7th,  1847 — and  the  last  dated  Jan. 
£7th,  1848.  Defendant's  counsel  objected  to  the  two  last  notices, 
on  the  ground  that  no  leave  of  the  Court  had  bemi  obtained  to 
amend  the  notice  first  served — ^which  objection  was  overruled  by 
the  Court ;  and  defendant  excepted. 
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The  second  notice  stated  the  following  grounds  : 

**  1st.  That  in  contemplation  of  bankruptcy,  you  transferred 
and  sold  to  one  Greorge  Mews,  a  judgment  obtained  by  you 
against  one  John  S.  Smith,  in  Clarke  Superior  Court,  for  $55 
principal,  and  $5  50  interest,  upon  which  ^ji.fcL,  was  issued  23d 
August,  1838,  for  some  sum  equal  to,  or  less  than,  said  Jl,  fa. — 
to  the  greatdetrtment  and  injury  of  your  creditors,  who  are  enti- 
tled to  a  fuH>  fair  and  accurate  inventory  of  your  property,  rights^ 
credits,  &c 

"  2d.  Because,  pending  your  application  in  bankiNfcptcy,  or 
since  said  discharge,  you  sold  and  transferred  the  al^fi^-named 
judgment  to  Greorge  Mews — the  same  not  being  enumerated  in 
the  inventory  of  your  property,  required  by  the  Bankrupt  I-aw." 

Defendant's  counsel  objected  to  any  evidence  being  given  un- 
der this  notice,  on  the  ground  that  there  was  no  allegation  of  a 
fraudulent  intent,  or  any  fraudulent  lust,  in  relation  thereto,  spe- 
cified in  the  notice.  The  Court  overruled  the  objection,  and  de- 
fendant excepted. 

The  plaintiff  offered  the  testimony  of  George  Mews  and  Eve- 
rett Yerby,  examined  by  commission,  to  prove  the  transfer  of 
the  fi.  Ja.  in  fiivor  of  Floumoy  against  Smith,  from  Floumoy  to 
Mews,  and  from  Mews  to  Yerby.  Defendant's  counsel  objected 
to  the  evidence,  on  the  ground  that  they  disclosed  the  fact  that 
the^.ya.  of  which  they  testified,  was  transferred  in  writing, 
and  parol  testimony  of  the  contents  of  the  Ji.  fa*  and  the  transfer 
are  inadmissible.  The  Court  admitted  the  testimony,  and  de- 
fendant excepted. 

The  testimony  submitted  to  the  Jury  on  the  question  of  fraud, 
wasy  io  substance,  as  follows : 

The  answers  of  John  H.  Newton,  the  defendant,  admitted  that 
he  had  beard  of  the  application  of  Floufnoy  for  a  discharge  in 
bankruptcy ;  that  Floumoy  did  offer  to  sell  him  ^Ji,fa.  on  James 
D.  Frierson,  (the  transfer  of  which  was  alleged  in  one  of  the  no- 
tices as  a  fraud,)  for  something  under  $100,  which  fi.  fa.  be 
(Floumoy)  afterwards  sold  to  Mr.  Hancock. 

Thoi.  Hancock  stated  that  he  did  purchase  a  f,  fa.  on  Frier- 
son  for  (460,  from  Fkmmoy,  for  $60.  J'loumoy  said  his  object 
in  sellfatg  die  ^.fa.  was  to  raise  mon^  to  enabto  him  to  proceed 
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in  bankruptcy ;  that  he  was  obliged  to  bare  it  that  day,  elae  it 
would  be  too  late ;  that  he  had  offered  it  to  Newton  at  the  same 
{>rice.  Witaeee  considered  it  worth  the  araount  he  paid.  Frier- 
son  wae  inaolvent  at  the  time,  and  is  so  stUL  He  hae  nerer  col- 
Ideted  aaythiAg  on  it.  Frierson  was  related  to  witness— -othrr- 
Wlftd,  he  would  nerer  hare  bought  it. 

Cho.  Mew§  receired  a  jC.  Jh.  Floumoy  «t.  Smith,  fix>iki  Elixa 
Pmrrisfat  to  cofieot  on  shares.  There  was  a  transfer  on  itfrcun 
Floumoy  to  him— the  date  not  recollected.  A  levy  was  made, 
but  he  did  not  know  what  had  become  of  it.  He  did  not  know 
that  8mxl^  was  insolyent.  Floumoy  stated  to  him  that  he  sold  the 
Jli.yk,  to  Mrs.  Farridi  for  #5,  to  enable  him  to  take  the  benefit  of 
th^  Bsnkmpt  Law. 

Btferett  Yerby  gave  $15  fer  the  Ji.fa.  on  Smith— -the  most  of 
it  in  a  debt  on  Mews.  There  was  a  transfer  on  it— date  not  re- 
collected. There  was  a  levy  and  claim — cannot  say  that  Smith 
was  ik^solyeht.    If  anything  collected,  he  does  not  know  it 

John  Yarb&rough — ^Defendant  told  witness  that  he  sold  the  fi. 
Ja.  against  Smith,  for  $5;  that  he  did  )so  to  keep  Newton  from 
catching  at  him.  The  conversaticm  was  about  die  application  fbr 
bankruptcy.  Defendant  said  he  gare  Mrs.  Parrish  the  money  to 
tyay  die  fi,  fa.  She  was  his  yroitian ;  has  aince  become  his  wife. 
Witness  did  not  think  defendant  intended  to  defraud  Newton  ; 
iBmith  Was  insolvent,  but  a  hard-working  mechanic 

Aih%try  Butt  considered  Smith  endrely  insolvent,  in  1842  and 
1^43.    Fnerson  is  generally  considered  insolvent. 

l%e  Jtiry  found  a  verdict  for  the  plaintiff.  Defendant  moved 
Ibr  a  new  trial,  principally  on  die  ground  that  the  verdict  vras 
contrary  to  die  evidence,  and  the  weight  of  evidence. 

The  "Court  refused  the  motion,  but  admitted  diat  the  verdict 
was  contrary  to  the  weight  of  evidence ;  yet,  as  the  case  turned 
on  the  qtresdon  of  fraud,  while  he  would  not  have  found  the  ver- 
tBct,  if  upon  die  Jury,  he  did  not  feel  at  liberty  to  disturb  it. 

To  vi^ch  decision,  defendant  excepted. 

And  on  these  several  exceptions,  error  has  been  assigned. 

HiLLTBR  and  Hull,  fer  plaindff  in  error. 
X).  PxcpiBB  and  W.  Akin,  for  defendant 
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By  the  Court — Lumpkin,  J.  delivering  the  opinion. 

Jobn  H.  Newton  sued  Howell  C.  Flournoy,  as  tfae  indorser  of 
a  promissory  note,  made  by  Charles  G.  McKinley.  The  defend- 
ant pleaded  a  discharge  in  bankruptcy.  The  plaintiff  impeached 
the  discharge  for  fraud.  The  Bankrupt  Act  of  1841,  requnres 
the  creditor  to  give  reasonable  notice,  specifying  the  grounds  of 
Iraud.  In  this  case,  three  notices  were  filed— ^he  two  lost  of 
which  were  objected  to,  for  the  reason  that  no  leave  of  the  Court 
was  previously  obtained. 

[1.]  Was  it  necessary  to  get  leave  f  Counsel  for  the  plaintiff 
in  error  in»st,  that  the  notice  is  a  part  of  the  pleadings ;  diat  it  is 
in  the  nature  of  a  replication,  and  cannot  be  amended  without 
the  permission  of  the  Court.  Were  this  so,  the  amendment,  we 
apprehend,  would  be  fully  authorized  by  the  rules  of  practice ; 
but  we  do  not  consider  the  notice  a  part  of  the  pleadings.  The 
Act  of  Congress  requires,  that  "reasonable  notice  be  given,  spe-  ' 
cifying  the  grounds  of  fraud.''  And  the  question  is,  has  this  been 
done  t  The  last  of  the  three  notices  was  served  in  January, 
1848,  and  the  final  trial  of  the  cause  was  not  had  till  February, 
1850,  more  than  two  years  thereafter.  That  time  was  ample  to 
prepare  to  rebut  the  attack.  Besides,  had  die  defendant  been 
Burprised,  he  could  have  moved  for  a  continuance.  Failing  to  do 
^tAa,  we  al*e  vi^arranted  in  presuming  that  he  rnxSned  no  injury. 

[2.]  The  second  notice  was  to  the  efieet,  that  the  certificate  of 
bankruptcy  would  be  impeadied,  because  the  debtor,  in  contem- 
plation of  bankruptcy,  had  sold  and  transferred  to  one  George 
Mews,  a  judgment  obtained  by  him  against  one  John  S.  Smith,  ia 
Clarke  Superior  Court,  for  the  sum  of  fif^-five  doflars,  priDcq>a], 
and  ^ye  dollars  and  fifty  cents,  interest,  far  aa  amotint  eqoid  toor 
less  than  said  judgment,  to  the  great  detriment  of  the  pfadntiff; 
and  the  objecdon  to  this  notice  is,  that  it  contaiiis  no  aHega^en, 
^ther  of  any  fraudulent  act  or  intention. 

All  fmai  vidates  die  discharge,  and  the  second  section  of  the 
Act  declares,  expressly,  that  **  tranrfers  <^  propeity,  in  contem- 
plation of  bankruptcy,"  are  **  utterly  void,  and  a  fraud  upon  the 
Act,"  and  the  same  may  be  set  up  as  an  impeachment  of  the  dis- 
charge. The  specification  in  Uie  notioe  is  in  terms  of  the  law. 
^  [S.]  We  hate  been  called  on  to  say,  whether  a  bankrupt  a»y 
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not  appropriate  a  portion  of  his  eflfects,  by  sale  or  other  wise,  to 
raise  the  means  to  obtain  his  discharge  ?  We  think  that  he  may ; 
otherwise,  the  benefit  secured  to  him  by  the  Act  would  be  una- 
vailing. The  question  should  be  submitted  to  the  Jury«  under 
the  charge  of  the  Court,  whether  the  assignments  in  this  case 
were  bona  Jidt  made,  to  raise  the  necessary  funds  to  maintain  the 
application,  or  whether  it  was  done,  colorably  only,  and  A>r  the 
purpose  of  defeating  the  creditors. 

[4.]  The  next  complaint  in  order  is,  that  the  Court  below  erred 
in  peiTuitting  the  plaintiff  to  introduce  parol  testimony  of  the 
transfer  of  the  Smith  Ji,  fa,  to  Mews — it  appearing,  in  evidencCf 
that  said  transfer  was  in  writing ;  and  upon  this  point  we  are 
compelled  to  sustain  the  plaintiff  in  error.  The  charge  on  the 
notice  is,  that  this  conveyance  was  made  in  contemplation  of 
bankruptcy— <x>naequently  the  date  of  the  transaction  is  material. 
It  is  also  alleged,  that  the  execution  was  assigned  for  a  sum  equal 
to  or  less  than  the  amount  of  the  judgmeiat.  The  amount,  there- 
fore, of  the  Ji,  fa.  is  essential ;  and  we  know  of  no  principle 
which  will  justify  us  in  dispensing  with  the  highest  evidence, 
namely :  the  execution  itself,  together  with  the  wiitten  transfer. 
We  suppose  the  doctrine  to  be  too  well  established  tg  admit  oi 
doubt,  that  whenever  it  turns  out,  either  in  the  direct  or  cross- 
examination,  that  a  writing  exists,  with  regard  to  a  tran6iM:tion> 
which  the  law  esteems  as  the  best  evidence,  it  must  be  produced, 
or  its  absence  accounted  for;  and  that  if  this  is  not  done,  all  inr 
ferior  or  secondary  evidence  tbat  may  have  been  given,  will  be 
stricken  out  and  disregarded.  Rix  m.  RadtUm%  4  Bam.  4r  AMp. 
208.  Rex  vs.  RotuUnr,  8  Bam.  ^  Crest,  708.  Boon  vs.  Dykes,  3 
Momroe*s  Rep.  529, 531.  . 

Rut  it  is  ingeniously  argued,  tbat  the  transactions  in  con- 
troversy here,  are  proven  by  testimony  entirely  independent  of 
the  writings  themselves,  to  wit :  the  declarations  of  the  party ; 
and  the  case  of  SeweU  vs.  Stubhs,  (1  Carr.  4*  Papu,  73,)  would 
seem  to  sustain  this  position.  The  better  opinion,  however,  ia» 
that  you  cannot  ask  the  witness  what  the  opposite  party  bas  said, 
as  to  the  contents  of  papers  executed  by  him,  witkoot  accounting 
for  their  non-production.  Bloosam  vs.Elsse,  1  Ckirr,  if  Payne,  558. 
VanDusm  vs.  Fink,  l^Pick^li^  Em  parte  Sknpsm,  CAarL  JL 
111.  Hart  vs.  YwU,  1  Watts,  252.  Wiggings  admimiaratof^  vs. 
Pryor's  administrators,  3  Porter,  i30«    Freeman  vs.  Pmy^  2  BmiL 
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^4.  Ncrthorp  vs.  JaekwH^  13  Wend,  86.  Ramsay  vs.  Johnson, 
3  Ptnn.  293. 

It  k  well  known  that  we,  as  a  Court,  are  not  latitudinariaa,  but 
itriet  constructionists,  as  to  the  great  mle  of  eridence-^that  where 
a  writing  exists,  it  constitutes  the  l>est,  if  not  the  exclusive  medi- 
um of  proving  the  facts  to  vrhich  it  relates,  and  that  we  have 
rarely,  if  ever,  yielded  to  the  authority  of  those  dicta,  or  even  re- 
ported cases  in  this  country,  which  would  allow  matter  evinced 
by  written  evidence,  to  be  proved  orally.  Our  experience  is, 
that  the  general  results  of  every  relaxation  of  the  rule,  have 
toon  demonstrated  its  impropriety.  In  this  very  case,  if  the 
writing  had  been  produced,  it  might  have  turned  out,  either  that 
tiie  assignment  was  made  after  the  certificate  of  discharge  was 
obtained  or  prior  to  the  passage  of  the  law,  and  thus  have  pre- 
eloded  the  idea,  that4t  was  done  in  contemplation  of  bankruptcy. 

[5.]  The  only  remaining  ground  in  the  record  is,  that  the  Court 
erred  in  refbsing  to  grant  a  new  trial,  because  the  verdict  was 
contrary  to  evidence. 

We  know  not  diat  we  have  any  thing  to  add  to  the  grounds 
heretofore  taken,  and  so  uniformly  and  firmly  maintained  by  this 
Court,  especially  since  the  decision  in  Mays  vs.  Stroud,  7  Ga, 
Rip,  269.  I  would  merely  remark,  that  in  Chodman  vs.  Smith, 
(4  S€V.  Lato  Rep.  450,)  the  Supreme  Court  of  North  Carolina 
h^,  that  they  would  not  set  aside  the  verdict,  although,  in  their 
opinion,  founded  on  dight  testimony ;  and  Judge  OasUm,  in  de- 
livering the  opinion,  says,  *'  Upon  the  whole,  we  do  not  foel  our- 
selves autho^zed  to  say,  that  there  was  no  evidence  to  be  left  to 
the  Jury,  respecting  the  ftict  upon  which  they  found  their  ver- 
dict." 

We  consider  the  recent  Act  of  the  General  Assembly,  forbid- 
ding the  presiding  Judge,  to  itUimaie  even  his  opinion  as  to  the 
facts,  and  making  it  a  distinct  ground  of  error,  as  a  lepslative 
aaaotion  and  indorsement  of  our  efforts  to  protect  the  just  rights 
of  this  co-ordinate  branch  of  the  judiciary. 

Are  we  constrained,  from  an  examination  ^  the  testimony,  to 
oonekide  that  there  was  eomiption  in  the  Jury  box,  or  that  they 
acted  from  prejudice  against  the  defendant  ?  John  Yarborougfa 
teatifiea,  that  Floumoy  told  him,  that  he  sold  the  execution  against 
Smith  to  EHza  Parrish,  who  was,  at  that  time»  his  wmam,  for  five 
doUatSf  that  he  gave  her  the  money  to  buy  it  with,  and  that  he 
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did  this  **  to  prevent  Newton  (the  plaintiff)  from  catching  at  hisi." 
The  proof,  then,  ia,  that  he  conveyed  away  all  the  property  he 
had,  except  his  trunk  and  wearing  apparel,  in  contenplatioo  of 
bankruptcy,  which  is,  of  itselfi  a  fraud  upon  the  law»  and  that  he 
averred  to  the  witness,  that  his  object  was  to  prevent  his  creditor 
from  "  catching  at  him."  We  should  nd  call  this  digkt  tesdi- 
mony. 

Since  the  argument  of  this  ceae,  my  attention  has  been  called 
to  that  s«iction  of  the  Judiciary  Act  of  1799,  which  dedares*  xhat 
if  the  verdict  of  the  Special  Jury  be  given  centrary  to  evideme 
and  the  principles  of  justice  and  equity,  it  shall  and  may  be  lawr 
ful  for  the  presiding  Judge  to  grant  a  new  trial.  Prtnce^  432. 
We  do  not  suppose,  however,  that  this  provision  was  intended  te 
enlarge  the  powers  of  *the  Court,  or  to  dtange  the  great  pfioci^ 
pies  of  the  Common  Law,  as  to  the  relative  nghta  and  province 
of  the  two  departments  of  the  judiciary.  Such  has  not  been 
the  construction  put  upon  it  by  the  Superior  Courts  of  this  States 
If  a  new  trial  is  to  be  granted  merely  because,  in  the  opinion  of 
&e  Courtt  the  weight  of  evidence  is  on  the  ether  side»  trial  by 
Jury  is  virtually  annihilated,  and  the  Court  will  be  substituted  for 
the  Jury,  in  every  case,  in  trying  the  credibility  of  testimony  and 
the  preponderance  of  the  preof. 

Indeed,  this  idea  is  expnossly  negatived  by  the  preoedmg  sec- 
tion, which  requires  the  power  to  grant  new  trials,  to  be  ex^cia- 
ed  ''  ao(»rding  to  law.'*  Prmoe,  432.  That  is,  according  to  the 
usages  and  customs  of  the  English  Courts  of  Common  Law^ 

By  the  Act  of  1823,  (Priiice,  455,)  regulating  appeals  from  the 
Court  of  Ordinary,  it  is  declared  to  be  the  policy  <^  this  Govern- 
ment, to  retain  the  trial  by  Jury,  in  all  cases  in  which  maUen 
^faat  am  immived.  Vex  the  Court,  ther^ore,  to  undertake  to 
control  die  Jury,  ia  matters  of  fact,  is  obviously  to  ociilxavene 
thispc^ioy. 

I  am  aware  that  doubts  are  entertained  by  many^  at  this  day, 
as  to  this  policy.  A  late^pc^lar  writer  in  Ais  country  has  assail- 
ed trial  by  Jury,  with  great  vehemence,  and  the  concLuai<m  at 
which  he  comes  is,  that  the  institution  itself,  so  admirable  in  bmmi- 
archy,  is  totally  unsuited  to  a  democracy ;  that  the  very  prindple 
that  renders  it  sosafe,  where  there  is  a  great  coitral  power  to  re- 
sist, rendera  it  unsafe  in  a  state  of  society  in  which  few  have  suf- 
ficient reaoluticm  to  attempt  even  to  resist  pcqpular  impulses. 
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Be  this  as  it  may*  oar  pathway  is  plaia*  until  the  people,  throagh 
0ie  Legislature,  see  fit  to  move  in  this  matter. 

We  are  asked  whether,  for  an  act  like  this,  we  will  see  this 
dtizen  derived  of  the  benefit  of  his  discharge  t  And  it  is  cer- 
tainly true,  that  the  amount  of  assets  was  inconsiderable ;  still,  it 
was  all  that  he  had ;  but  whether  much  or  little,  the  law  exacted 
of  him  the  utmost  good  faith,  or  upon  &ilure,  he  should,  by  way 
of  penalty,  forfeit  the  boon  which  it  conferred.  And  we  will  only 
reiterate,  in  conclusion,  what  we  have  often  said  before,  that  in 
questions  of  fraud,  the  Jury  are  much  more  likely,  from  their  ac- 
^fsaintanee  widi  the  parties,  the  witnesses,  and  the  every-day 
neighborhood  transactions  of  life,  to  administer  foil  and  complete 
justiee,  than  the  Courts.  At  any  rate,  it  most  be  a  most  glaring 
case  which  would  induce  us  to  disturb  their  finding  in  questions 
of  this  character. 

The  Judgment  of  the  Court  is,  therdbre,  affirmed  upon  the 
first,  second  and  fourth  grounds  in  the  bill  of  exceptions,  and  re- 
versed upon  the  third. 

Judgment  rerersad 


No.  52. — The  GsomoiA  Rail  Road  &  Bankino  Company,  plains 
tiffs  in  error,  v#.  John  D.  Milnob  &  Co.  defendants. 

[1.]  The  pleadings  in  Bqnity  cmues,  pending  on  die  appetl,  sre  not  amenda- 
ble, aa  a  tnatler  of  oonrte,  but  only  by  leare  of  the  Oonrt,  on  $peekd  eau$e 
•hown. 

[2.]  Wb«re,  mpon  special  cause  shown,  the  Court  below,  in  the  ezeroite  of  its 
discretion,  allows  an  i^iendment  to  be  made  to  tbe  complainant's  bill,  this 
Court  reluctantly  interferes  to  control  that  discretion. 

In  Equity,  in  Clarke  Superior  Court.     Decision  on  amend- 
ment, by  Judge  James  Jackson,  February  Term,  1850. 

At  August  Term,  1842,  of  Clarke  Superior  Court,  John  D.  Mil- 
nor k  Co.  filed  a  bill  against  The  Georgia  Rs3  Road  &  Banking 
?OL.  Tni.  40 
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Company,  alleging  that  on  2l8t  December,  1040,  complainants 
entered  into  an  agreement  with  The  Georgia  Rail  Road  &  Bank- 
ing Company  to  construct  the  superstructure  on  six  divisions  of 
the  Athens  branch  of  their  road.  By  this  agreement,  it  was  stip- 
ulated that  the  materiab  were  to  be  furnished  by  the  Rail  Road 
Company  at  convenient  places  on  the  road.  It  was  further 
agreed,  that  if  the  work,  or  any  part  thereof,  in  the  opinion  of 
the  engineer,  be  constructed  in  an  inferior  manner,  that  then  and 
in  that  case,  the  engineer  might  make  such  a  deduction  from  the 
price  stipulated  in  the  agreement,  as  he  might  deem  fisiir  and  right. 
The  bill  charged,  that  £rom  the  fault  of  the  company,  the  com- 
plainants were  subjected  to  most  ruinous  delays ;  that  by  the 
agreement,  all  matters  in  controversy  were  to  be  submitted  to  the 
engineer,  and  that  he  had  refused  to  allow  them  anything  for  lost 
time. 

The  bill  further  charged,  that  complainants  "  had  already  sub- 
mitted— not  without  complaint,  to  be  sure— to  heavy  dedttctions, 
under  various  pretexts ;  that  the  engineer  had  scaled  the  esti- 
mates one  thousand  dollars,  and  asked  the  questicm,  '*  waA  not 
this  enough  to  lose,  in  all  fairness  1"  that  **  it  was  submitted  to-be- 
cause  some  of  the  complainants  were  pressed  with  pecuniary  re- 
sponsibilities, which  had  to  be  met  at  any  sacrifice,  and  which  ad- 
mitted of  no  delay,  and  that  this  fact  was  but  too  well  known  to 
those  who  had  the  power  over  them." 

The  prayer  of  the  bill  was,  that  the  award  of  the  engineer  might 
be  set  aside,  respecting  the  compensation  to  be  allowed  them  for 
the  lost  time,  and  that  the  company  might  come  to  a  full  and  fair 
account  for  the  lost  time,  and  for  further  relief. 

By  an  amendment  made  at  the  Return  Term,  it  was  charged, 
that  the  complainants  did  not  know,  at  the  time  the  contract  was 
made,  that  the  engineer  was  a  stockholder,  to  the  amount  of  $10,- 
000,  in  said  company. 

There  was  a  verdict  for  complainants,  and  an  appeal.  Prior  to 
the  first  term  of  the  appeal,  viz :  1st  January,  1849,  the  complain- 
ants filed  an  amendment,  charging,  "that  the  scaling  of  their  ac- 
count, by  the  engmeer,  was  unjust  and  without  foundation — the 
work  being  done  by  them  according  to  contract ;  that  they  wore 
ready  to  prove  that  the  work  done  by  them  was  as  good,  if  not 
the  best,  that  there  was  along  the  line  of  the  road  from  Augusta 
to  Athens ;  yet  that  the  said  interested  engineer,  from  bias  and 
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prejudice,  aod  without  any  proper  reason  therefor,  deducted  from 
their  estimates,  under  the  contract,  the  sum  of  $1,100,  which  sum 
they  charged  to  be  still  due  and  owing  them,  under  said  contract.'' 
The  amendment  prayed  an  answer  and  a  decree,  compelling  the 
defendants  to  pay  to  complainants  the  sum,  so  unjustly  withheld, 
with  interest  thereon. 

Service  of  thb  amendment  was  acknowledged  by  defendants' 
counsel,  and  counsel  for  complainants  notified  by  him,  that  "if  the 
amendment  is  insisted  on,  the  case  will  not  be  for  trial  in  Febru- 
ary.'' At  August  Term,  1849,  the  case  was  continued  by  defend- 
ants. At  February  Term,  1850,  the  cause  being  called,  both  par- 
ties announced  themselves  ready,  and  were  proceeding  to  strike 
a  Jury,  when  counsel  for  complainants  moved  to  take  the  amend- 
ment, fto  confe990t  which  motion  was  refused,  on  the  ground  that 
the  amendment  had  never  been  allowed  by  the  Court. 

Complainants'  counsel  then  moved  that  the  amendment  be  al- 
lowed instanter,  which  motion  was  resisted,  on  the  grounds— 

1st.  That  the  amendment  never  could  have  been  made. 

2d.  That  if  allowable  at  all,  it  was  now  too  late. 

3d.  That  the  amendment  could  not  be  made,  unless  sworn  to« 
and  some  good  cause  shown  for  the  amendment  being  delayed  so 
long;  and  if  allowed  by  the  Court,  it  should  be  on  terms. 

The  Court  allowed  the  amendment,  and  held,  that  the  amend- 
ment did  not  f  eek  to  engraft  a  new  substantive  contract  upon  the 
bill,  but  grew  out  o£,  and  was  part  and  parcel  of  the  contract 
charged  therein ;  that  the  scaling  of  the  estimates,  though  not  dis- 
tinctly and  cleariy  charged,  was  yet  complained  of  in  the  bill,  and 
that  the  amendment  was  such  an  one  as  a  Court  of  Equity  would 
allow  in  furtherance  of  justice,  and  of  its  settled  policy  not  to  do 
justice  by  halves. 

In  regard  to  the  second  objection,  the  Court  held,  that  as  the 
amendment  now  sought  to  be  made,  had  been  filed  and  served 
under  the  former  Equity  practice  of  the  Circuit,  and  the  decision 
of  the  Supreme  Court,  altering  that  practice,  having  been  recent- 
ly made,  the  Solicitor  for  complainants  was  not  in  lachetf  and  jus- 
tice would  be  best  promoted  by  allowing  the  amendment. 

In  regard  to  the  last  objection,  one  of  the  complainants  being 
in  Court,  offering  to  swear  to  it,  the  Court  held  it  unnecessary — 
the  amendment  being  simple  and  the  original  bill  not  sworn  to. 

This  decision  of  the  Court  is  assigned  for  error. 
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Jodge  LuMFUif » being  a  BtodLholder  in  the  Georgia  Rail  Road 
ic  Banking  Company,  and  a  relative  of  defendants*  did  not  pre- 
side in  this  case. 

HiLLTER,  for  plaintiff  in  error. 

CoRBy  fiur  defendant. 

My  ike  CbMrl.—* Warn  BR,  J.  delivering  the  opinion. 

[1.]  The  error  complained  of  is»  that  the  Court  below  allowed 
the  complainants  to  amend  their  bill.  The  complainants  propos- 
ed to  amend  their  bill,  so  as  to  make  the  allegation  more  distinct 
and  specific  in  regard  to  the  engineer  scaling  their  accounts,  so  as 
to  admit  their  testimony  in  relation  to  that  subject.  Siory^s  Eq. 
Jffliwiiiy^  638,.  ^4.  Pleadmgs  in  Equity  cannot  be  amended  on 
the  appeal  trial,  as  a  matter  of  conrse,  as  was  ruled  by-diis  Court 
in  Berry  ve.  Matkew$f  7  CUorgia  Rep^  457. 

[2.]  The  special  cauMtf  shown  to  the  Court  below,  why  the 
amendment  was  not  made  at  an  earlier  period^  aj^pears  to  have 
been  satis&ctory  to  that  Court,  and  as  we  held,  in  Deari$ig  «t. 
The  Bank  ^  CharlesUMt  (6  Georgia  Rep.  684,)  we  reluctantly  in- 
terfere with  the  discretion  of  the  Court  below«  in  allowing  an 
amendment  of  the  pleadings,  in  a  suit  in  Equity.  No  injustice  i^ 
pears  to  have  been  done  die  defendants,  by  allowing  the  am^id- 
ment  in  this  case.  Time  was  given  them  to  answer  the  amend- 
ttient,  and  so  fer  as  we  can  discover,  the  amendment  was  allowed 
in  furtherance  of  justice,  and  we  will  not  control  the  discretion  of 
the  Court. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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No.  53.— SovTHEKN  J.  HiGGS,  plaintiff  in  error,  ry.  Thokas  R. 
HusoN  mod  The  Justices  of  the  Inferiob  Court  of  Cass 
County,  defendants. 

C 1.]  Under  the  Act  of  Febraarj,  1850,  all  defecU  in  the  bill  of  exceptioiu,  writ 
of  error  mud  citatioii,  maj  be  amended  iiMton^,  and  witbottt  coats,  in  con- 
formity with  the  record  of  the  caute  below. 

[2.]  Affidavita  of  illegality  are,  upon  motion  and  leave  had,  amendable  wm^m- 
ter,  by  the  insertion  of  new  and  independent  grooadi,  provided  the  defend- 
ant will  swear  that  he  did  not  know  of  snch  grounds  when  the  affidavit  was 
filed. 

[3.]  Upon  the  trial  of  all  iOegaHty,  the  proof  must  be  confined  to  the  grounds 
taken  in  the  affidavit. 

[4.]  The  ordiaaiy  returns  of  a  Sheriff,  on  process  in  his  hands,  are  not  traver- 
sable. 

[5.]  When  a  defendant  is  arrested  and  confined  under  a  m.  so.  the- fact  of 
faring  bond  to  appear  and  take  the  benefit  of  the  Insolvent  Debtor's  Act, 
does  not,  in  Law,  discharge  his  proi>erty  from  execution  under  a^/a. 

Application  for  certiorari.  Before  Judge  Wright,  at  Chani' 
bers,  24th  January,  1850. 

On  the  4th  June,  1844,  Kfi,fa.  at  the  instance  of  Thomas  H^ 
Huson  vt.  Southern  J,  Higgs,  was  issued,  returnable  to  the  Infe- 
rior Court  <^  Cass  County.  On  1st  August,  1849,  it  was  levied 
on  a  negro,  as  the  property  i>f  defendant.  To  this^.^.  an  aflSda- 
Ytt  of  illegality  was  filed,  on  the  ground,  ^  that  on  3d  December, 
1841,  the  defendant  was  arrested  on  a  eo.  jo.  issued  from  the  judg- 
meat  on  which  this  ji,  fa.  is  founded,  and  was  duly  confined  ii» 
the  common  jail,  and  thence  discharged,  by  giving  bond  and  se^ 
curity  for  his  appearance  at  May  Term  of  the  Infbrior  Court,  1842, 
to  take  the  benefit  of  Uie  Honest  Debtor's  Act,  and  that  he  was 
discharged  ^rom  the  arrest,  under  and  by  virtue  of  the  laws  of  the 
land,  in  such  cases  made  and  provided;  which  is  a  complete  dis- 
charge of  the  judgment." 

At  the  November  Term  i^the  Inferior  Court  of  Cass  County, 
1849,  Higgs,  by  his  counsel,  moved  to  amend  the  affidavit  of  ille- 
gality, by  inserting,  that  the  discharge  from  arrest,  under  the  ca. 
JO.  was  with  the  consent  and  by  the  order  of  the  counsel  of  the 
plaintiff;  which  motion  was  refiised  by  the  Court.  The  defend- 
ant then  proposed  to  prove  this  &ct,  which  was  also  refused.     The 
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defendant  then  proposed  to  prove  that  an  entry  made  on  the  ca. 
Ma,  dated  4th  June,  1844,  by  R«  M.  Linn,  then  Shertfi*  of  Cass 
County,  as  follows :  *'  The  defendant  discharged  from  the  above 
arrest,  by  order  of  the  plaintiff's  attorney,  without  having  paid  the 
debt,"  was  a  false  entry,  and  that  iu  fact  defendant  was  dischai'g- 
ed  more  than  three  years  befoi'e  that  time,  and  before  Linn  was 
elected  Sheriff;  which  motion  the  Court  overruled. 

On  24th  January,  1850,  the  defendant  below — Southern  J. 
Higgs — applied  to  His  Honor,  Judge  Wright,  for  a  writ  of  cer- 
tiorari, to  be  directed  to  the  Inferior  Court,  on  the  ground  of 
error  in  the  decisions  above  stated.  The  writ  being  refused,  the 
decision  of  Judge  WaraHT  is  assigned  as  en*or. 

MiLNER,  for  plaintiff  in  error,  cited  the  following  authorities : 

3  BL  Com.  313,  347,  83,  321.  1  Bot.  ifPul.  428.  Prince,  431. 
4  Burr.  2482.  6  Term  Rep,  525,  526.  7  lb.  420.  Tidd's  Pr. 
1069.    Jacob's  Law  Die.  394.     1  Term  Rep.  557. 

Akin,  for  defendant  in  error. 

By  ike  Court. — Nisbet,  J.  delivering  the  opinion. 

[1.]  Exception  was  taken  in  this  case  to  the  pleadings.  Upon 
a  petition  for  a  certiorari  to  the  Inferior  Court,  Judge  Wrigbt 
refused  the  writ.  Upon  a  bill  of  exceptions,  taken  to  his  judg- 
ment thereon,  the  Justices  of  the  Inferior  Court  are  made  parties 
to  the  bill,  the  writ  of  error  and  the  citation.  The  exception  is, 
that  the  joinder  of  the  Justices  is  fatal  to  the  whole  case.  Not  8o» 
even  before  the  Act  of  the  last  Legislature.  The  record  explains 
the  whole  case.  From  that,  it  appears  to  as  that  they  have  no 
interest  in  the  cause,  being  judicial  officers  who  tried  the  cause. 
That  they  are  improper  parties,  is  clear ;  but  the  pleadings  may 
be  amended  by  striking  them  out  Their  names  are  merely  sur- 
plusage. The  case  is  well  brought  up  without  them-^-the  plead- 
ings are  complete  without  them.  Removing  them  from  die  re- 
cord does  not  aflfect,  in  any  way,  the  rights  of  the  real  parties. 

The  Act  of  23d  February,  1850,  was  brought  before  this  Court* 
and  a  construction  of  it  asked.  It  is  a  very  unique  little  q>eci- 
men  of  legislation,  and  illustrates,  in  a  striking  way,  the  acdicnU 
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to  which  law-making  is  incident.  The  caption  is  "An  Act  in  re- 
lation to  the  Supremo  Court  of  this  State,"  and  the  preamble  is 
in  the  following  words :  "  Whereas,  it  is  essential  to  the  proper 
administration  of  the  law,  that  the  sessions  of  the  Supreme  Court 
be  held  at  such  places  as  will  afibrd  the  Judges  the  use  of  compc* 
tent  libraries,  which  is  not  the  case  under  existing  laws ;  for  rem- 
edy whereof,  be  it  enacted,"  &c.  The  evil  which  this  preamble 
recites  is,  that  the  Supreme  Court  sessions  aro  at  places  where 
they  have  not  access  to  libraries,  and  to  remedy  this  evil,  the  Leg- 
islature proceed  to  enact  **  That  all  bills  of  exceptions,  writs  of 
error  and  citations  in  or  from  the  Supreme  Court,  shall  be  amend- 
able, without  delay  or  costs,  in  conformity  with  the  record  of  the 
cases  below;"  and  "That  the  Clerk  of  the  Superior  Court  shall, 
in  all  cases,  retain  the  bill  of  exceptions  in  his  office,  and  send  up 
a  copy  thereof  to  the  Supreme  Court,  as  a  pait  of  the  transcript 
of  the  record,  and  no  cost  shall  be  charged  in  the  Supreme  Court 
for  a  copy  of  the  bill  of  exceptions." 

The  antagonism  between  the  preamble  and  the  body  of  the  Act, 
is  as  perfect  as  ingenuity  could  make  it.  The  variance  is  so  pe- 
culiarly perfect,  as  to  become  ludicrous.  Were  the  variance  be- 
tween the  title  and  the  body  of  the  Act,  it  would  make  it  void,  for 
unconstitutionality.  There  is  no  constitutional  prohibition,  how- 
ever, against  a  variance  between  the  Act  and  its  preamble.  By 
this  Act,  bills,  writs  and  citations  are  amenc'able,  without  delay 
or  costs,  in  conformity  with  the  record  of  the  case  below.  Un- 
der this  Act,  all  defects  in  the  pleadings  are  amendable,  in  con- 
formity to  the  record.  Such  is  our  construction  of  the  Act,  and 
we  shall  cheerfully  give  effect  to  the  legislative  will. 

[2,]  It  is  claimed,  first,  that  the  presiding  Judge  erred  in  refu- 
sing to  hold  that  the  affidavit  of  a  defendant  in  execution,  upon  the 
trial  of  an  illegality,  is  amendable.  In  all  the  Courts  of  this  State, 
the  most  liberal  practice,  as  to  the  amendment  of  pleadings,  ob- 
tains. In  accordance  with  the  policy  of  our  legislation  upon  this 
subject,  we  do  not  see  why  the  affidavit  may  not  be  amended. 
Almost  any  defect  in  pleadings  is  amendable  in  the  Courts  of 
Georgia,  from  the  highest  to  the  lowest.  Our  proceeding  by  il- 
legality is  a  substitute  for  the  old  Common  Law  writ  of  audita 
quereta.  That  was  in  the  nature  of  a  bill  in  Equity.  Bills  in  Equi- 
ty are  amendable  in  almost  every  stage  of  the  proceeding.  Ille- 
galities are  equitable  proceedings— at  lea^t  in  the  nature  of  equi- 


Digitized  by  VjOOQIC 


390  SUPREME  COURT  OF  GEORGIA. 

Higgi  ««.  Uuton  and  othen. 

table  proceedings.  We  h^ve  held  that  a  second  aflidavk  of  iUegal- 
ity  cannot  be  put  in.  That  is  not  the  same  thing  with  amending 
one  already  in.  The  former  involves  additional  delay  to^  the 
plaintiff  in  execution,  in  collecting  his  money;  the  latter  does  not. 
No  servicer  or  notice  of  the  illegality,  is  required.  An  amend* 
oient,  inHanUr,  is  no  more  a  surprise  upon  the. plaintiff^  than  was 
the  affidavit  itself.  If  the  Statute  authorizef  the  issue  on  an  al^ 
fidavit  of  illegality,  without  previous  notice,  why  not  autlMHrize  ao 
amendment  without  notice  Y  We  hold  the  affidavit  amendaUe^ 
but  not  in  every  particular,  or  unconditionally.  A  defimdant^for 
example,  cannot  so  amend  as  to  contradictor  qualify  the  affidavit 
filed.  This  would  defeat  the  objects  and  policy  of  the  law  against 
perjury.  Nor  can  he  amend  by  the  addition  <^new  grounds  of 
illegality,  knowq  to  him  at  the  time  <^  filing  his  affidavit. 

We  hold«  then,  that  he  may  amend  at  any  time,  by  leave  of  the 
Court,  by  the  addition  of  new  and  independent  grounds,  provided 
that  he  will  swear  that  he  did  not  know  of  such  grounds  when 
the  affidavit  was  filed.  As  he  did  not  so  swear,  in  this  case*  we 
shall  not,  upon  this  ground,  send  the  cause  back. 

f  3.]  The  next  complaint  in  this  record  is,  that  t|ie  Court  erred 
in  not  holding  that  it  was  competent  for  the  defisndant  to  prove 
that  the  discharge  from  his  arrest  under  the  on.  #a.  was  with  the 
consent  and  by  the  order  of  the  counsel  for  the  plaintifil 
Whether  a  discharge  by  the  counsel  fi>r  theplaintiff,  without  proof 
of  authority  to  dp  so  from  the  plaintiff,  would  operate  as  a  dis- 
charge, we  do  not  decide.  Li  the  affidavit,  but  one  ground  of  il- 
legality is  taken,  and  that  is  this,  to-wit :  the  defendant  being  ar- 
rested on  a  ca.  «a.  for  this  debt,  and  being  confined  in  jail,  and 
having  given  bond  and  security  for  his  appearance  at  the  next 
term  of  the  Inferior  Court,  to  take  the  benefit  of  the  Honest 
Debtors'  Act,  is,  hy  operation  of  law^  Hsckargei  from  tke  judg- 
ment. This  is  the  only  ground  taken.  This  ground  is  briefly 
this,  to-wit :  the  giving  bond  to  appear,  when  under  arrest,  dis- 
charges the  debt.  The  motion  refused  was,  to  prove  a  discharge 
by  the  order  and  consent  of  the  plaintifi''s  counsel.  The  proof 
cannot  go  out  of  the  issue  formed  on  the  affidavit.  The  dc^nd- 
ant  is  confined  to  the  grounds  therein  taken.  This  additional  is- 
sue would  be  by  parol — there  would  be  no  record  of  it.  If  a 
departure  were  allowed  as  to  one,  it  ought  to  be  allowed  as  to 
every  objection  to  the  progress  of  the  ^.Ja.    The  end  proposed 
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might  be  reached,  by  a  motion,  upon  notice,  duly  entered  upon 
tiie  ninutes,  to  set  aside  the  judgment.  This  would  be  a  pre* 
ceeding,  however,  independent  of  the  illegality.  The  Court  did 
BOt  err  on  this  head. 

[4.]  The  next  ground  is  like  tbis  last,  and  cannol  be  BaBtalned# 
for  the  same  reasons.  The  defendant  offered  to  prove  that  ihe 
entry  on  the  ca.  sa,  was  a  false  entry,  and  that,  hi  fact,  he  had 
been  discharged  more  than  three  years  previous  to  the  date  of 
that  entry.  This  ground  of  illegality  is  not  in  the  affidavit,  and 
could  not  be  proven,  for  that  reason.  Besides,  an  official  return 
of  this  sort,  to-wit,  an  entry  of  a  Sheriff  on  a  ea.  sa.  or  Jl./k*  is 
not  traversable.  The  party  injured  by  a  false  return  of  this 
sort,  is  remitted  to  his  action  against  the  Sheriff.  By  the  Act  of 
)840,  returns  made  under  or  by  virtue  of  amy  rule  or  order  of 
the  Court,  and  under  oath^  are  traversable.  HaUhkUif  527. 
This  Act,  as  we  understand  it,  does  not  extend  to  the  ordinary 
returns  made  by  a  Sheriff  on  processes  in  his  hands. 

[5.]  The  remaining  proposition  of  the  plaintiff  in  error  is,  that 
taking  the  facts  stated  in  the  affidavit  to  be  true,  the  judgment  is* 
in  law,  disdiarged :  that  is,  that  vdien  a  party  is  arrested  under  a 
«o.  9a*  and  confined,  and  gives  bond  to  appear  and  take  the 
benefit  of  the  Insolvent  Debtor's  Act,  be  is,  in  judgment  of  law, 
discharged,  and  therefore  a  fi,  fa.  cannot  afterwards  proceed  le- 
gally against  his  property.  What  else  transpired  after  the  giving 
the  bond«  the  record  does  not  disclose.  Our  judgment  is,  that 
the  mere  fact  of  giving  the  bond  for  appearance,  does  not  dis- 
charge the  property  of  the  defendant  from  liability  to  executioik 

Let  the  judgment  be  affirmed. 


VOL.  vni  41 
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No.  54.^7Jo0SPH  Ford,  plaindfT  in  error*  m.  Robert  L<  Lanr 
and  others,  defendants. 

[1.]  Where  a  Mtrc  fadtu  it  istaed  on  a  bail  bond  agabict  the  principal  and 
bail,  jointly,  and  the  Sheriff  returns, ''  not  to  be  ibond,"  as  to  the  piincipaly 
the  creditor  may  proceed  to  enter  up  judgment  against  the  bail. 

(S.]{  No  assignment  of  the  bail  bond  is  necessary,  by  the  Sheriff,  to  the  cred- 
itor at  whose  instance  the  party  was  arrested.  It  inures  to  his  benefit,  un- 
der &e  Statute  of  this  State,  by  operation  of  law,  merely. 

Scire  Jaeicu,  to  charge  bail.  Decided  by  Judge  Wright, 
Floyd  Superior  Court,  October  Term,  1849, 

Robert  L.  Lane  being  arrested  on  bail  process,  gave  bond, 
with  William  Hardin  and  Robert  Ware  as  sureties,  payable  to 
Wesley  Shropshire,  the  Sheriff*  of  Floyd  County,  and  dated  13th 
December,  1838.  In  June,  1845,  Houston  Aycock,  the  then 
Sheriff  of  Floyd  County,  transferred  the  bond  to  the  plaintiff  in 
the  action,  Joseph  Ford,  who  sued  out  a  sci.  fa,  against  Lane, 
Hardin,  and  the  representatives  of  Ware,  to  charge  them  on  the 
bond.  Hardin  and  the  representatives  of  Ware  were  served, 
and  there  was  a  return  of  '*  ntkU,  Sfc,^*  as  to  Lane,  the  principal. 
The  sureties  came  in,  by  attorney,  and  pleaded  to  the  action. 

On  the  trial,  at  October  Term,  1849,  the  bail,  by  their  counsel, 
moved  to  dismiss  the  jct.  fa,  on  the  grounds — 

1st  That  it  had  not  been  sufficiently  seryed  on  the  defendant. 
Lane. 

2d.  That  the  bond  was  assignable  by  Wesley  Shropshire  only. 

The  Court  sustained  the  modop  on  both  grounds,  and  plaintiff 
excepted. 

There  being  no  appearance  for  the  defendant  in  error,  the  case 
preceded  ex  parte. 

Akin,  for  plaintiff  in  error. 

By  the  Court, — ^Lumpkin,  J.  delivering  the  opinion. 

Two  questions  are  made  in  this  record — 

1st.  U|)0^  f^  iokrefacioi  to  charge  bail,  under  o^r  Statute,  in 
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which  the  principal  is  joined,  is  it  necessary  that  he  ^ould  be 
served,  before  judgment  can  be  entered  up  against  the  bail  % 

2d.' Whether,  when  the  bail  bond  is  taken  by  the  Sheriff,  who 
has  gone  ont  of  office,  payable  to  himself  alone^  as  Sheriff,  and 
not  to  him  and  his  successors,  the  assignment  to  the  creditor  caa 
be  made  by  the  successor? 

[1.]  It  was  not  necessary,  we  Apprehend,  in  this  base,  to  takd 
any  steps  against  the  principal — our  Statute  authorizmg  bail,  coi»- 
templates  none.  It  directs,  that  upon  the  return  of  the  capicUf 
with  the  entry  of  nan  est  tHventus,  that  a  scire  Jacias  should  issuie, 
returnable  to  the  same  Court  in  which  the  original  judgment  was 
obtained ;  which  shall  be  served  on  the  hailt  ^  least  tv^enty  days 
before  the  return  thereof;  and  after  the  return  of  the  capiat 
against  the  principal^  and  scire  facias  against  the  bail,*  aiiid  judg- 
ment thereon,  (that  is,  on  the  sd,  Ja,)  execution  may  issu^  against 
the  principal  and  bail,  or  either  of  them,  or  either  of  their  estates^ 
unless  the  bail  shall  surrender  the  principal,  at  or  before  the  eii<> 
tering  up  of  final  judgment  on  the  scire  JaciaSf  eithet  in  o|>en 
Court,  in  term  time,  or  to  the  Sheriff  of  the  County  in  which 
such  principal  shall  reside,  at  any  time  in  vacation.     Prucee,  423. 

Indeed,  we  hardly  suppose  it  to  be  indispensable,  that  the  prin- 
cipal should  be  a  party  to  the  bail  bond  at  all.  Chief  Baron  Co- 
myn  says,  *<  the  principal  need  not  be  boitnd  with  the  bail."  Com. 
Dig,  Bail,  g,  2.  In  England,  a  bail  bond  with<>Ut  K  principal^ 
has  been  held  to  be  good.  8  Coket  99,  h.  And  the  precedents 
in  modem  books  of  pleading,  show  the  law  to  be  so.  3  Morg* 
Vade  Mecum,  391.     3  Chitty,  241. 

But  suppose  it  were  otherwise,  and  because  the  principal  was 
joined  in  the  bond  and  in  the  scire  Jacias  with  the  bail,  he  had  to 
be  legally  disposed  oi  before  judgment  could  be  rendered  against 
the  bail.  The  Act  of  1820,  meets  and  provides  for  just  such  a 
case.  It  declares,  that  where  two  or  more  joint  contractors  or  co- 
partners are  sued  in  the  same  action,  and  service  shall  be  effected 
on  one  or  more  of  them,  and  a  return  made  by  the  officer,  that 
the  other  defendant  or  defendants  are  not  to  be  found,  it  shall  and 
may  be  lawful  for  the  plaintiff  to  proceed  to  judgment  and  exe- 
cution against  the  defendant  or  defendants,  who  are  served  with 
process,  in  the  same  manner  as  if  he,  she  or  they  were  the  sole 
defendant  or  defendants.     Prince,  446. 
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I  need  harclly  remark,  that  co-obligors  in  a  bail  bond  are  juini 
eantraetmr9.    See  mte  to  Primee,  422. 

And  this  cooBtracrion  cannot  prejudice  the  rights  of  any  party ; 
tar  while  it  is  true,  that  the  property  of  the  defendant  not  serred, 
May  not  be  bound  by  the  judgment,  yet  all  the  property  of  the 
principal  is  bound  by  the  first  or  original  judgment-^a  Hen  prior 
in  time  to  the  judgment  on  the  ^re/keias;  and  upon  the  dis- 
dtarge  of  the  debt  by  the  bail,  under  our  Statute  for  the  protec- 
tion of  bail,  he  would  be  ei^tled  to  control  the  original  judg^ 
BMQt  for  the  purposes  of  reimbursement.  If  it  were  otherwise, 
howerer,  it  would  only  show,  that  notwithstanding  the  solicitude 
nanifeated  by  the  Legislature  to  protect  every  description  of  se- 
curities, this  was  still  a  casus  omissus  in  the  law. 

[2.]  The  second  objeetioa  is  this :  the  bail  bond  was  made  pay- 
aUe  to  Wesley  Shropshire,  the  former  Sheriff  of  Floyd  County, 
and  assigned  to  the  plaintiff  by  Houston  Aycock,  his  successor. 
Is  any  assignment  by  the  Sheriff  necessary  t 

I  would  remark,  that  there  is  a  growing  disposition  manifested 
to  sustain  the  validity  of  all  such  bonds,  and  of  the  proceedings 
under  ^len^  where  they  are  substantially  correct,  and  do  not  vio- 
late any  fundamental  provision  of  the  law.  Many  eases  to  this 
effect,  may  be  found  cited  in  Sergeant  Williams*  Nates  to  the  cam 
4f  Posteme  vs.  Hanson,  2  Sand.  59. 

in  England,  it  is  a  matter  of  record,  where  bail  above  is  pm 
in}  Ibr,  it  is  done  by  way  of  recognizance,  in  Court,  or  before 
eome  Judge  or  ComoHssieoer — in  which  ease  it  is  returned  to 
Court.  In  this  State,  it  is  taken  by  the  Sheriff,  out  of  Court ; 
Stilt,  our  Statute  regulating  bail  in  civil  actions,  and  giving  a  scire 
fiams  against  bail,  it  might  be  plausibly  contended*  at  least,  con- 
stituted ^e  contract  o^  bail  a  matter  of  record.  It  is  required  to 
be  filed  with  the  writ  in  the  Clerk's  office,  for  the  security  and 
benefit  of  all  parties,  and  to  be  found  whenever  a  vnrtt  <^  ukre 
Jheias  may  be  demanded.  At  any  rate,  whether  it  be  a  matter 
in  pais  or  of  record,  the  Judicicuy  Act  does  not  require  the  bail 
bond  to  1be  assigned  by  the  Sheriff  to  the  creditor,  at  whose  soil 
theparty  was  arrested;  and  w«  think,  that  both  tibe  puMic  justice, 
as  wen  as  the  public  convenience,  justifies  us  in  holding,  that  this 
/omudity,  for  it  is  nothing  more,  be  dispensed  with. 

Upon  both  grounds,  therefore,  the  judgment  betow  must  be 
reversed. 
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CASES 

ARGUED  AND  DETERMINED 

IN   TBI 

SUPREME  COURT  OF  THE  STATE  OF  GEORGIA, 
AT  MILLEDGEVILLE, 

MAY  TERM,   1850. 


No.  55. — Thomas  P.  Elkins,  plaintiff  in  error,  vs.  William  H. 
Edwasds,  defendant. 

£1*3  Wbea  a  creditor  takes  a  mortgage  to  securothe  payment  of  a  promkaorj^ 
Bote,  and  the  remedy  on  tbe  ktter  is  barred  by  the  Slalate  d  LimitatioBS, 
his  remedy,  on  the  mortga^,  is  not  necessarily  barred — the  debt  being  nn* 
paid — but  the  creditor  may  avail  himself  of  the  statutory  remedy  to  fore- 
close his  mortgage,  in  satisfaction  of  his  debt. 

Motion  for  foreclosure  of  mortgage.  Tatnall  Snperior  CoatC, 
October  Term,  1849.    Decided  by  Judge  Holt. 

This  was  an  application  to  foreclose  a  mortgage  upon  land ; 
resisted  on  the  ground  that  the  notes,  to  secure  which,  the  mort- 
gage was  given,  were  barred  by  the  Statute  of  Limitations.  The 
Court  held,  that  the  action  on  the  notes  being  barred,  there  was 
no  remedy  upon  the  mortgage,  and  dismissed  the  petition  for 
foreclosure.  The  correctness  of  this  decision  is  the  only  question 
involved  in  this  cause. 

R.  M.  Chabltoic,  for  plaintiff  in  error,  cited— 

Bank  of  MetropolU  vs.  (hOtschlicK,  14  Pet.  32.  Thayer  vs. 
Maim,  19  Pick.  535.  MUler  vs.  Helm,  2  Smedes  4*  Marshall, 
697.     5  B,  651.     1   Bland,  Ck.  Rep,  281.     1    Comstock,  500. 
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Elkim  99,  EdwarcU. 

CoUvM.  Saxhy,  3  Esp.  R.  81,  160.  1  Ala.  (N.  S,)  743,  '4. 
Rigby  vs.  Greta  Western  R.  R.  Co.  14  Meeson  if  WeUhy,  815, 
'16.  Angel  an  Lim.  486,  488,  490.  6  Ga.  Rep.  170.  3 
Bingh.  329.  BeU  ve.  Marriton,  1  Peters,  351.  3  Jakns.  Ch.  218. 
13  East.  439.  S  Bam,  if  Ad.  413.  Prinee's  Dig.  228,  '9, 
423,  '4. 

ScHLiY  and  Jenkins,  for  defendant  in  error,  cited — 

Green  vs.  Hart,  1  Johns.  580.  Jackson  ex  dem.  Barclay  vs. 
Blodget,  5  Cow.  202.    7  Wend.  94.     Hotckkiss,  621,  %  542. 

Judge  NisBET,  being  indisposed,  did  not  preside  in  the  first 
four  cases  decided  at  this  term. 

By  the  Court.-^W arnkr,  J.  delivering  the  opinion. 

[1.]  When  a  mortgage  has  been  taken,  to  secure  the  payment 
of  a  promissory  note,  and  the  remedy  on  the  note  is  barred  by 
the  Statute  of  Limitations,  is  the  remedy  on  the  mortgage  also 
barred  ?  We  think  not,  for  the  reason,  that  the  creditor  stipu- 
lated, by  contract,  for  two  remedies  against  his  <|6bt0r,  to  enforce 
the  collection  of  his  demand.  One  remedy  was  by  suit  upon  the 
note,  and  having  obtained  judgment  fur  the  amount  of  the  note, 
such  judgment  would  bind  all  the  property  of  the  defendant. 
The  other  remedy  was  upon  the  moitgage,  by  petition  and  fore* 
closure,  in  the  manner  pointed  out  by  the  Statute.  By  this  latter 
remedy,  the  creditor  can  sell  the  mortgaged  propeity,  in  satisfiie- 
tion  of  his  debt.  The  creditor  may  pursue  both  remedies  at  the 
same  time,  until  he  obtains  satisj&ctiou  of  bis  debL  Although 
the  remedy  on  the  note  may  be  barred,  after  the  expiration  of 
six  years,  yet,  the  debt  is  not  extinguished.  Suit  may  be  main- 
tained on  a  new  promise  to  pay,  and  the  note  given  in  evidence 
as  the  consideration  of  such  new  promise. 

Because  the  remedy  on  the  note  is  barred  by  the  Statute  in  six 
years,  it  does  not  follow  that  the  creditor's  remedy  on  the  mort- 
gage, being  a  sealed  instrument,  is  also  barred.  The  credkor'a 
remedy  on  the  mortgage  is  not  barred  until  twenty  years-— the 
debt  being  unpaid.  If  the  debt,  or  duty,  is  still  owing>  the  cred- 
itor may  adopt  any  lawful  and  appropriate  remedy,  for  its  en- 
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Ibroement.  See  Miller  vm.  Hdm,  2  Smedes  ^  ManAaU't  Rep. 
697.  Doe  ex  dem.  DueulTs  keir9  vs.  MeLmky,  1  Ala.  Rep.  (N. 
8.)  744. 

Let  the  jadgment  of  the  Court  below  be  reversed. 


No.  56. — John  Lynch,  administrator  of  R.  Black,  deceased, 
plaintiff  in  error,  vs.  Moses  Pressley,  et  al.  defendants. 

[1.]  The  leyy  and  claim  of  personal  property  does  not  necessarily  preclude 
die  re4evy  of  tbe^  fa,  pending  tbe  claim. 

[2.]  Proof  that  the  levy  was  dismissed  by  counsel  for  plaintiff  mji,  ftufcfr 
want  of  oTidtonoe  to  condemn  the  property,  at  the  trial,  satiafeetorily  ac* 
counts  for  the  levy,  so  as  to  aathorize  the  execution  to  proceed. 

[3,]  The  levy  of  an  execution  on  personal  property,  snfficient  to  pay  it,  ia 
-aotfper  je,  an  extinguishment  of  the  debt,  but  a  satisfaction,  mb  modo,  only. 

[4f]  While  t)ie  release  or  dismissal  of  a  levy  on  personal  property — ^the 
Judgment  being  unsatis6ed — ^might  not  operate  as  a  discharge  of  the  exe- 
cution, a#  between  phiintiff  and  defendant,  the  effect  might  be  very  differ- 
ent where  the  rights  of  third  persons  were  concerned,  upon  a  proper  case 


Levy  and  claim,  in  PtUnam  Superior  Coart.  Decision  by 
Judge  Johnson,  March  Term,  1850. 

This  was  an  issue,  upon  a  claim  interposed  by  Moses  Pressley, 
to  property  levied  on  by  an  execution  in  favor  of  plaintiff  in  er- 
ror vs.  Simeon  Fuller,  Jr.  and  Simeon  Fuller.  Upon  the  trial, 
the  execution  was  ofiered  in  evidence,  upon  which  appeared  a 
former  levy,  as  follows : 

*'  Levied  this  Ji.  fa.  on  the  following  named  negroes :  Claytovii 
a  maut  and  Elias,  a  man,  this  31st  day  of  May. 

W.  T.  SALMONS,  Sheriff: 
H  Ckim  interposed  by  James  M.  Pressley,  i^feiit  for  Moeee 
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Pretsley,  for  Clayton,  one  of  the  negroes,  and,  ake,  Elaat,  claia»- 
ed  by  Sion  Lee,  £br  the  other  named  negro,    Jnne  2d,  1847. 

W.  T.  SALMONS,  Sheritt'* 

Ob  objection  by  claimant,  the  Coart  decided,  **  That  the^  /a* 
conld  not  be  given  in  eridence,  on  the  ground  that  the  levy  waa 
evidence  of  satisfaction  of  the  execution,  and  that  the  plvntiff 
most  prove,  either  that  it  was  insufficient,  or  that  the  proceeds 
were  applied  to  some  prior  lien,  or  that  it  was  otherwise  unpro- 
ductive, without  his  fault"    To  which  decision  plaintiff  excepted. 

Plaintiff  then  proved  by  Junius  A.  Wingfield,  that  he  caused 
the  levy  to  be  made,  and  prosecuted  the  same  as  attorney,  befbce 
the  Inferior  Court,  and  finding  that  the  evidence  was  insufficient 
to  subject  the  property  to  the  Ji.  fa,  the  levy  was  dismissed,  and 
for  that  reason  alone.  In  reply  to  question  by  claimant's  coua* 
sel,  he  stated,  that  since  the  disraissal  of  the  levy,  he  had  ascer- 
tained the  foots  connected  with  the  title  to  the  n^groest  and  now 
knew  facta  enough  to  condemn  the  ptoperty  as  subject  to  the 

/•A 

The  Court  held  the  evidence  insufficient  to  rebut  the  preaump* 
tion  of  payment,  and  decided  that  the  evidence  showed  that  the 
levy  was  made  unproductive  by  the  plaintiff  in  Ji.  fa.  through 
his  counsel,  in  dismsssing  the  levy. 

To  this  decision  plaintiff  in  f.fa^  by  Ins  counsel,  excepted* 
and  these  two  questions  are  submitted  to  this  Court  Ah*  review. 

MsaBiwaTHEB,  for  plaintiff  in  error. 

N.  G.  FosTSB,  for  defendant 

By  the  Omrt^ — Lvvpuif ,  J.  deUvering  the  opinion. 

[!.}  Can  an  exeention  whidi  has  been  levied  on  peraoaid  pvo- 
perty,  which  is  claimed  by  a  third  person,  be  re-levied  until  the 
daim  is  disposed  oft  We  are  not  prepared  to  say  that  it  could 
not  A  distress  which  will  answer  only  part  of  the  rent,  may  be 
followed  up  by  immediately  distraining  again.  Bradiey  cm  DU^ 
tres9t  130.  Any  other  doctrine  would  be  ruinous  to  creditors.  A 
levy  is  made  on  a  modicum  of  property,  which,  at  a  four  sale, 
would  not  pay  a  tidiing  of  the  debt— a  horse,  for  instance,  to  sat- 
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idj  a  fi,  fa,  of  a  thousand  dollars.  A  claim  is  interposed.  Is 
the  plaintiff  compelled  to  wait  until  this  issue  is  decided,  before 
he  can  re-lery  %  And  are  his  hands  so  tied,  that  the  debtor  may 
eloign  the  rest  of  his  efiects,  and  thus  defeat  the  judgment  %  We 
apprehend  not. 

[2.]  As  to  the  other  question  made  in  the  record,  whether  or 
not  the  levy  was  satisfactorily  accounted  for,  we  hold  that  it  was. 
PlaifltiiTs  iattomey  testified;  that  at  the  trial  he  dismissed  the  levy, 
fof  want  of  proof  to  condemn  the  property.  Would  not  a  ver- 
dict, finding  the  property  not  subject,  have  placed  the  claimant  in 
a  worse  condition  than  he  now  is  ?  Had  such  a  verdict  been  ren- 
dered, there  can  be  no  doubt  but  that  this  record  evidence  would 
have  entitled  the  plaintiff  to  have  proceeded  against  the  present 
property  which  has  been  seized.  Is  it  a  good  objection  to  it» 
then,  when  tendered  in  testimony,  that  the  levy  was  dismissed  to 
avoid  this  result  ?  But  it  is  said,  that  it  was  the  fault  of  the  party 
or  his  counsel,  that  the  facts,  which,  it  is  admitted,  have  since  been 
ascertained,  and  which  would  have  been  sufficient  to  have  con- 
demned the  property,  were  not  discovered  earlier.  There  is 
nothing  in  the  record  to  warrant  us  in  coming  to  this  conclusion. 
The  most  vigilant  creditor  is  often  forced  to  dismiss  a  levy,  for 
want  of  proot  even  to  remove  the  onus ;  and  yet,  when  the 
whole  truth  is  subsequently  developed,  the  property  may  not 
only  be  condemned,  but  damages  given  for  putting  in  a  frivolous 
claim.  I  have  known  such  cases.  The  interest  of  creditors  is 
the  best  guaranty  that  neither  the  defendant  nor  third  persons 
will  be  improperly  harassed  by  mere  vexatious  levies. 

[3.]  An  idea  prevails  that  it  has  been  adjudicated  by  this  Court, 
that  the  levy  on  personal  property,  to  an  amount  sufficient  to  satis- 
fy the  execution,  operates,  j^er  «e,  as  an  extinguishment  of  the 
judgment;  and  some  dictum,  perhaps,  may  have  fallen  from  the 
Court  to  that  effect,  and  authorities  are  certainly  not  wanting  to 
sanction  and  sustain  it.  Numerous  cases  might  be  cited,  where, 
in  the  strongest  language,  and  without  qualification,  this  doctrine 
is  affirmed.  Clar/c  vs.  Witkersy  2  Ld.  Raym,  1072.  1  Salk,  322, 
S,  C.  Ladd  vs.  Blunt,  4  Mass.  R.  483.  Huyt  vs.  Hudson,  12 
Johns.  R.  207.  Reed  vs.  Pruyn  Stoats,  7  Id.  428,  '9.  1  Cotcen, 
47,  note.  4  Cotaen,  417.  14  Wend.  262.  And  the  reason  given 
is,  that  by  means  of  the  levy,  the  debtor  is  deprived  of  his  pro- 
perty. 

VOL.  vifi.   42 
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I  am  endrelj  MitiBfied,  however,  that  the  simple  proposhion,  •• 
thus  enunciated,  is  not  maintainable.  Mr.  Justice  Cawm,  in 
Greene  vs.  Burke^  (23  Wend.  490,)  has,  with  his  usual  industry 
mnd  learning,  examined  all  the  cases  bearing  upon  this  subject, 
from  Mountney  vs.  Andrews^  Cro,  Eliz.  237,  (to  which  they  all  go 
back,)  down  to  the  present  time,  and  the  conclusion  at  which  he 
arrives  is,  that  the  levy  is  not,  per  se,  an  extinguishment,  but  a 
satisfaction,  n^  modo^  only.  Nor  do  I  understand  my  brother 
Nisbet  to  have  asseited  any  other  doctrine,  in  Newsan  and  othsrs 
vs.  McLendem  and  others,  (6  Ga.  Rep.  392,)  referred  to  in  the  ar* 
gument.  The  substance  of  the  rule,  as  there  stated,  b,  that  the 
levy  may  or  may  not  operate  as  a  satisfaction,  according  to  cir- 
eumstances;  but  that  if  it  fail  in  part,  or  in  whole,  widiout  any 
fault  of  the  plaintiff,  he  may  proceed  with  the  precept.  The 
facts  stated  in  that  bill,  make  a  strong  case  for  the  interference  o£ 
a  Court  of  Equity ;  and  apart  from  the  dismissal  of  the  levy 
upon  the  ^.  /a.  by  the  assignees  of  the  plaintiff,  the  purchasers, 
under  Warmock,  were  fully  entitled  to  the  relief  which  they 
prayed. 

[4.]  As  between  plaintiff  and  defendant,  a  bare  release  or  dis- 
missal of  the  levy— ^he  judgment  not  being  paid — is,  I  suppose, 
no  satisfiMstion,  under  the  Statute  of  this  State,  whidb  gives  a 
lien  on  all  the  defendant's  property  until  the  debt  is  discharged. 
As  it  respects  third  persons,  however,  tchen  a  proper  case  is  made^ 
the  principle  might  be  very  different* 


No.  57. — GwvNN  Allison,  plaintiff  in  error,  vs.  Thobias  Ghaf- 
fin and  another,  defendants. 

[1.]  Where  an  appeal  is  entered,  according  to  the  Act  of  1S3^,  whenever 
there  is  more  thim  one  party  plaintiff,  or  defendant,  the  party  act  qppealiBg 
if  bound  by  the  first  verdict ;  bnt  as  the  whole  record  is  taken  op  by  th« 
appeal,  the  plaintiff  is  not  entitled  to  have  execution  against  the  puty  not 
appealing,  nntil  the  final  trial  on  the  appeal, 
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£S«]  Where  a  TeitUct  and  judgment  has  been  rendered  against  three  de» 
fendants,  in  the  Inferior  Court,  and  one  of  tbem  only  enters  an  appeal  ta 
the  Saperior  Court,  and,  npon  the  appeal  trial,  a  verdict  and  judgment  was 
rendered  against  the  parties  not  appealing :  Held^  that  the  judgment  so 
rendered  against  the  parties  not  appealing,  was  irregular,  and  should  be 
vacated. 

Motion  to  set  aside  a  judgtnent,  in  Greene  Superior  Court. 
Decided  by  Judge  Johnson^  March  Term,  1850. 

This  was  a  motion  to  set  aside  a  judgment  agtdnst  Cbaffin  and 
Dickinson,  upon  the  following  agreed  statement  of  facts  : 

**  Suit  was  instituted  in  Greene  Inferior  Court,  against  Chaffin 
and  Dickinson,  and  one  John  W.  Battle,  upon  a  joint  and  several 
promissory  note,  made  by  Chaffin  as  principal,  and  by  the  firm 
of  Dickinson  9t  Battle  as  securities.  At  the  time«  Battle  resided 
in  Greene  County,  and  Chaffin  and  Dickinson  in  Taliaferro. 
Judgment  was  rendered,  in  the  Inferior  Court,  against  all  the 
defendants,  from  which  judgment  Battle  alone  appealed.  On 
the  appeal.  Battle  filed  three  pleas  :  1st.  The  general  issue.  2d« 
Notice  to  plaintiff  to  sue  Chaffin^  and  failure  to  comply  within 
proper  time.  3d.  That  the  firm  name  was  sigfied  by  Dickinson, 
without  any  authority  from  Battle,  or  resulting  from  their  co- 
partnership. Upon  the  trial  of  the  appeal,  there  was  a  verdict 
for  Battle,  and  against  Chaffin  and  Dickinson  \  and  on  this  ver- 
dict the  judgment  was  rendered.*** 

The  motion  to  set  aside  was  on  the  ground—* 

1st.  That  if  the  verdict  of  the  Jury  was  in  favor  of  Battle,  on 
the  second  plea,  the  notice  to  sue  enured  to  the  benefit  of  the  firm 
of  Dickinson  ft  Battle,  and  Battle  being -discharged,  Dickinson 
was  also  discharged,  and  the  judgment  is  a  nullity. 

2d.  That  Battle  being  the  only  defendant  resident  in  Greene 
County,  and  being  discharged  on  the  third  plea««^hat  he  had 
never  been  bound  as  a  co-obligor — ^the  Courts  of  Greene  County 
were  ousted  of  jurisdiction  over  the  non-resident  defendants;  or, 
rather,  the  Court  never  had  jurisdiction — there  being  no  co-ob- 
ligor residing  in  said  County  ;  and  the  judgment  is,  therefbre,  a 
nuHity. 

3d.  That  the  suit  being  a  joint  action  upon  a  joint  contract,  and 
it  appearing,  by  the  verdict,  that  Battle  had  never  been  a  party 
to  the  contract,  no  judgment  could  bo  legally  entered  up  on  the 
verdict,  against  Chaffin  and  Dickinson. 
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Tbe  Court  overruled  the  first  ground,  but  sustained  the  second 
and  third  grounds,  and  granted  the  motion. 

To  which  decision,  sustaining  the  second  and  third  grounds, 
and  granting  the  motion,  Allison  excepted. 

Cone,  for  the  plaintiff  in  error,  submitted  the  following  points 
and  authorities : 

1st.  If  the  Court  has  jurisdiction  at  the  time  of  the  commence- 
ment of  tbe  action,  such  jurisdiction  cannot  be  divested  by  anj 
thing  subsequent.  Mollan  vs,  Torrance^  9  WheaL  5^7,  Read 
V4.  Renaud,  6  Smedes  8f  Marsh.  79. 

2d,  Courts  will  not  entertain  motions  to  set  aside  judgments, 
afler  any  considerable  lapse  of  time.  Soldan  4*  Smith  vs.  Cooky 
4  Wend.  217.  Safold  vs.  Kenan,  2  KeUy  Rep.  341.  Evans  vs. 
Rogers  A  KcJly,  466;. 

3d.  An  appeal  of  one  of  several  defendants  does  not  vacate  the 
judgment  as  to  the  other  defendants.  Hotchhiss,  601.  Steli  ve. 
Glass,  1  Kellj/,  483,  485. 

4th.  In  writs  of  error^  all  parties  in  the  Couit  below  must 
join,  and  be  joined.  If  some  choose  not  to  jH'osecute  the  writ, 
there  may  be  judgment  of  severance..  Shirley  vs.  Lnmebwrgr  11 
Mass.  379.  Denale  vs.  Stump,  8  Peters,  626.  Jameson  vs.  Cole^ 
bum,  1  Stew.  ^  Port.  253. 

5th.  Where  nothing  appears  upon  the  face  of  the  proceedings, 
to  show  a  want  of  jurisdiction,  and  the  objection  is^  not  made  in 
the  Court  below,  it  cannot  be  taken  in  the  Court  above.  Vamey 
vs.  Vosch,  3  HHI,  (S.  C)  237.  Beaubain  vs.  Brinkerhoff,  2  Seam. 
269.     Wells  vs.  Mason,  4  lb.  84.     Vance  vs.  Funk,  2  lb.  263. 

A.  H.  WiNOFiBLD,  for  defendant,  submitted  tbe  following 
points  and  authorities  l 

1st.  The  Court  rendering  said  judgment,  had  no  jurisdiction, 
by  law,  over  the  persons  of  the  defendants.  Prince,  910*  419, 
421.  Hotchkiss,  67.  Bank  of  Vicksburg  vs.  Jennings,  5  How. 
Miss.  R.  425. 

2d.  The  Court,  having  no  jurisdiction,  by  law,  could  not  de- 
rive it  from  any  other  source.  Neither  waiver,  or  want  of  plea, 
or  consent  of  parties,  or  even  judgment  by  default  and  subsequent 
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coBoeot-rule  to  plead  to  the  merits,  can  confer  jurisdiction. 
Wyalt  r#.  Judge,  7  Porter,  37.  Hart  w.  MalleU,  2  Hay.  Rep. 
136.  Dieketu  vt.  Ashe^  2  Hay.  Rep.  176.  The  King  vs.  Cammu- 
iianere,  ^v.  7  East.  80.  Bdl  vt.  Tombighee  R.  R.  Co.  A  S.  ^  M. 
549.  Burroughs  vs.  McNeil,  2  Dev.  if  Bat.  301.  Jacob  Wag- 
goner vs.  Jno.  Grove,  North  Ca.  Conf.  R.  by  Battle,  563.  Prince, 
427.  4  Ga.  Rep.  50.  5  lb.  529,  3  Chit.  Prac.  525.  Taylor 
vs.  Phillips,  3  EMt.  155.  RoberU  vs.  Monkhouse,  8  East.  547. 
1  Chit.  R.  400.  Osborne  vs.  Taylor,  18  Eng.  Com.  Law  Rep. 
115.  2  ChU.  R.  237,  or  18  Eng.  Com.  Law  Rep.  317.  4  Ga. 
Rep,  50.  Mortimer  vs.  Piggatt,  2  DowH.  616.  Roberts  vs.  Spurr^ 
3  Dowl.  554.  Welsh  vs.  Lywood,  1  Bing.  New  Cases,  258,  cited 
in  3  Chit.  Prac.  527, 

3d.  A  Coart  is  bound,  ex  mero  motu,  to  notice  its  want  of  ju- 
risdiction, and  to  stay  proceedings,  though  its  power  in  the  pre« 
mises  bo  not  questioned  by  the  parries  litigant.  Stumps  vs.  New- 
ton,  3  How.  Miss.  R.  34.  Ketland  vs.  The  Cassius,  2  Doll.  R. 
868.  Burroughs  vs.  McNeil,  2  Deo.  Sf  Bat.  Eq.  Rep.  301.  Pol- 
lard  vs.  Patterson,  3  Hen.  4*  Munf.  67.  Hickman  vs.  Stout,  2 
Leigh,  9.  Kdso  vs.  Blackburn,  3  Leigh,  299.  See  3  Chit.  Prac. 
527,  and  cases  there  cited. 

4th.  The  Court,  not  having  jurisdiction,  its  proceedings  are 
void,  (not  voidable,)  o^  initio;  its  writ,  the  instrunient  of  usurpa- 
tion ;  its  judgment,  a  nullity  ;  and  its  enforcement,  a  trespass.  2 
ChU.  Prac  307.  3  Chit.  Prac.  75.  Ham.  Ni.  Prius,  49,  50.  10 
Coke,  76,  or  Coke  Abridg.  300.  (Marshalsea)  Kentworthy  vs. 
Peppiot,  4  Bar.  ^  Aid.  288,  or6  E.  C.  L.  Rep.  426.  Ketland  vs. 
The  Cassius,  2  VaL  36&  Stumps  vs.  Newton,  3  How.  Miss.  R. 
34.  Luthem  vs.  Edgerton,  9  Cowen,  229,  230.  Burroughs  vs. 
McNeil,  2  Dev.  if  Bat.  Eq.  301.  Bigelow  vs.  Steams,  19  Johns. 
R.  40.  15  lb.  141.  Elliott  vs.  PiersoU,  1  Peters,  S.  C.  340. 
Fisher  vs.  Hamden,  Paine  Cir.  C.  Rep.  431.  Westerwelt  vs.  Lew^ 
is,  2  McLean,  50.  Bell  vs.  Tombigbee  R.  R.  Co.  i  S.  if  Mar. 
563.     2  WUs.  385.     4  Ga.  Rep.  49.     5  Jb.  530,  531. 

5th.  The  judgment,  for  want  of  jurisdiction,  being  a  nuUityp 
and  its  enforeeinent  a  trespass,  the  exception  may  be  taken,  and 
judgment  vacated  at  any  time.  3  Chit.  Prac.  75, 523  to  525.  1 
Peters,  340,  {Elliott  vs.  PiersoU.)  Hickman  vs.  Armstrong,  2 
Brevard,  177.  Bell  vs.  Tombigbee  R.  R.  Co.  4  Smedes  ^  Mar. 
Miss.  Rep.  563.     Luthem  vs.  Edgerton,  9  Cowen^  229,  30.     Bor- 
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dm  V9.  Filch,  15  Johiu.  R.  141.  Bigdow  vs.  Stearm,  19  Jokm. 
R.  40.     5  Ga.  Rep,  630. 

6cb.  Tbe  qnestion  as  to  the  effect  of  the  appeal  hj  one  only  of 
the  several  defenilants,  to  the  judgment  in  the  Inferior  Covrtt  did 
not  legitimately  arise  on  the  hearing  of  the  motion  to  wuuUe  the 
judgment  upon  the  appeal;  nor  will  this  Court  consider  it. 
Smith  vs,  Kershaw,  1  Kelly,  259.  Sampson  vs.  The  Commowr 
wealth,  5  WatU  9f  Serg.  385.     Kirby  vs.  Wood,  4  Shep.  81. 

7th.  Ad  appeal  by  one  defendant  enares  to  the  benefit  of  ml). 
Lewis  vs.  Thornton,  6  Mtmfl  87.  3  Murph.  309.  2  Tyler,  396.  2 
Leigh,  399. 

8tb.  If  not,  the  plaintiff  has  waived  the  irr^ularity  ia  this 
case.     1  Kelly,  95. 

9th.  If  the  party  appealing  akme  is  bound,  this  judgment  is 
surely  void  as  to  the  parties  now  moving  to  vacate. 

By  the  Court. — Waenba,  J.  delivering  the  opinion. 

[l.J  The  mdn  question  for  our  consideration  and  jndgmenty 
presented  by  the  record  before  us,  is,  as  to  the  proper  constmc^ 
tion  to  be  given  to  the  Act  of  1839,  authorizing  either  party  to  ft 
iait,  where  there  is  more  than  one  plaintiff  or  defendant;  to  enter 
aa  appeal.  The  first  section  of  the  Act  declare},  that  '<  when* 
ever  there  shall  be  more  than  one  party,  plaintiff  or  ^lefendant, 
and  one  or  more  of  said  parties,  plaintiff  or  tlefendant,  desire  to 
af^[>eal«  and  the  other,  or  others,  refuse  or  fitil  to  appeal,  it  shall 
and  may  be  lawful  for  any  party,  plaintiff  or  defendant,  to  enter 
his  appeal,  under  such  rules  and  regulations  as  are  now  provided 
by  law." 

The  iecond  section  of  die  Act  declares,  '<  that  upon  the  appeal, 
either  of  the  plaintiff  or  defendant,  as  aforesaid,  the  whole  record 
shall  be  taken  up ;  but  in  case  damages  shall  or  may  be  awarded 
upon  such  appeal,  such  damages  shall  only  be  recovered  against 
the  party  or  parties  appealing,  and  their  securities,  and  not 
against  the  party  or  parties  failing  or  refusing  to  appeal." 
Hoichkiss  Dig.  601.  There  is  great  difficulty  in  giving  sueb  a 
oonstructien  to  this  Act,  as  will  prevent  all  practical  inconvenience. 
The  best  view  to  take  of  it,  however,  in  our  judgment*  is,  to  reg- 
ulate tbe  rights  of  the  parties  according  to  their  own  action  in  the 
matter.     Where  one  of  the  parties,  either  a  joint  plaintiff  or  de- 
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Ibndant,  is  satis/led  with  the  first  verdict,  and  is  unwilling  to  liti- 
gate further,  the  first  verdict,  as  to  hiin,  ought  to  be  conclusive 
ns  to  his  rights ;  not  so  with  the  party  who  is  dis$atisfiftd,  and  de« 
sires  to  litigate  his  rights  on  the  appeal. 

The  result  of  the  trial,  on  the  ap])eal,  may  increase  or  reduce 
the  first  verdict.  If  the  verdict  shall  be  increased,  then  the  party 
not  appealing,  ought  not  to  be  prejudiced  by  it,  as  he  was  no 
party  to  the  appeal,  but  was  entered  against  his  wishes  and  con- 
sent. If  the  verdidt  shall  be  reduced  on  the  appeal,  then  the 
party  not  appealing,  has  no  right  to  complain,  fbr  his  failure  to  en« 
ter  an  appeal  was  his  own  act,  and  he  must  abide  the  result  of 
his  own  action  in  the  premises. 

But  as  the  whole  record  goes  up  on  the  appeal,  no  execution 
can  issue  against  the  party  not  appealing,  until  after  the  trial  on 
the  appeal. 

[2,]  It  appears,  from  the  record  before  us,  that  suit  was  insti- 
tnted  by"  Allison,  the  plaintiff,  against  Chaffin,  as  principal,  and 
Battle  &  Dickinson,  as  securities,  upon  a  joint  and  several  pro- 
missory note,  in  the  Inferior  Court  of  Greene  County.  Battle  re- 
nded  in  the  County  of  Greene,  and  Chaffin  and  Dickinson  in  the 
County  of  Taliaferro.  Upon  the  trial  in  the  Inferior  Court  of 
Gh'eene,  judgment  was  rendered  against  all  the  demandants,  without 
any  objection  having  been  made  to  the  jurisdiction  of  the  Court. 

Battle  alone  entered  an  appeal  to  the  Superior  Court,  from 
the  verdict  rendered  against  him  in  the  Inferior  Court ;  Chaffin 
and  Dickinson  did  not  appeal.  After  entering  the  appeal.  Bat- 
tle filed  three  pleas  :  1st  The  general  issue.  2d.  Failure  of  the 
plaintiff  to  sue  the  principal  in  the  note*  vrithin  the  time  prescribed 
by  the  Statute,  after  notice  to  do  so  by  Battle,  the  security.  3d. 
That  the  firm  name  of  Dickinson  &  Battle  was  signed  to  tlie  note 
by  Dickinson,  without  authority  of  Battle,  either  express,  or  re- 
BttUing  from  their  copartnership.  On  the  appeal  trial,  a  verdict 
was  found  in  favor  of  Battle,  but  the  Jury  found  a  verdict  against 
Chaffin  and  Dickinson^  the  parties  not  appealing,  fbr  the  princi- 
pal and  interest  due  on  the  note,  with  costs.  It  does  not  appear 
affirmatively,  on  the  face  of  the  record,  on  which  of  the  pleas 
filed  by  Battle,  the  Jury  found  a  verdict  in  his  favor,  although 
there  is  strong  presumptive  evidence  that  they  found  in  his  favor 
upon  the  second  plea,  that  the  plaintiff  failed  to  sue  within  time, 
Hfter  notice, 
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A  motioD  waa  made  in  the  Ccmrt  below,  to  aet  aaide  and  vacate 
the  jadgment  against  ChaiEn  and  Dickinson,  rendered  on  the  ap- 
peal, upon  the  ground,  as  we  understand  from  the  record,  that 
inasmuch  as  the  Jury  found  in  favor  of  Battle,  the  only  defendant 
living  in  the  County  of  Greene,  and  one  of  his  pleas  denied  the 
authority  of  Dickinson  to  sign  his  name  to  the  note,  therefore, 
neither  the  Inferior  nor  the  Superior  Court,  in  the  County  of 
Greene,  had  any  jurisdiction  to  award  the  judgment  against  the 
other  two  defendants,  who  resided  in  the  County  of  Taliaferro ; 
that  the  junsdiction  of  the  Court  depended  alone  on  the  fact  of 
Battle  being  a  joint  promissor  in  the  note.  We  will  first  consider 
the  question  of  jurisdiction.  When  the  suit  was  instituted  in  the 
County  of  Greene,  the  defendants  were  sued  as  joint  promissors. 
Upon  the  fiice  of  the  record,  the  Court  had  jurisdiction,  for  joint 
promissors,  living  in  different  Counties,  may  be  sued  in  either 
County.  There  was  no  plea  to  the  jurisdiction  by  either  of  the 
defendants.  But  it  is  said,  on  the  appeal  trial.  Battle,  by  one  of 
his  pleas,  denied  his  name  was  signed  to  the  note  by  his  authori- 
ty, and  die  Jury  having  found  a  verdict  in  his  favor,  therefore, 
there  never  was  a  joint  promissor  residing  in  the  County  of 
Greene,  which  could  give  the  Courts  in  that  County  jurisdiction 
of  the  other  parties,  who  resided  in  another  County.  The  record 
shows,  that  at  the  time  the  suit  was  instituted,  the  Court  in 
Greene  had  jurisdiction  of  all  the  parties.  Conceding  that  the 
finding  of  the  J  ury,  on  the  appeal  trial,  in  favor  of  Battle,  upon 
his  plea  denying  he  was  a  joint  promissor,  would  oust  the  juris- 
diction of  the  Court,  yet,  it  does  not  affirmatively  appear  that  the 
Jury  found  their  verdict  upon  that  plea.  The  legal  presumption 
is  in  favor  of  the  jurisdiction  of  the  Court  rendering  the  judg- 
ment, unless  the  want  of  jurisdiction  appears  on  the  face  of  the 
record,  which  is  not  pretended  in  this  pase. 

In  order  to  oust  the  jurisdiction  of  the  Court,  a  clear  case 
should  be  made,  which,  in  our  judgment,  is  not  the  fact  here.  As 
before  remarked,  this  record  affords  strong  presumptive  evidence 
that  the  Jury  found  a  verdict  in  favor  of  Battle,  upon  his  second 
plea ;  but  iu  order  to  oust  the  Court  of  jurisdiction,  it  ought  to  be 
made  clearly  to  appear,  that  the  verdict  was,  in  fact,  found  upon 
his  third  plea,  which  denied  he  was  a  joint  promissor  with  the 
other  defendants.  Battle  did  not  deny  the  execution  of  the  note, 
on  oathf  as  required  by  the  Judiciary  Act  of  1799,  wiiich  is  ano- 
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tber  strong  presumption  that  the  Jury  did  not  find  in  his  favor  on 
that  ground.  Besides,  the  argument  for  the  defendant  in  error, 
proves  too  much  for  his  own  case.  If  the  Court  had  no  jurisdic- 
tion to  award  judgment  against  Chaffin  and  Dickinson,  in  the 
County  of  Greene,  then,  it  follows,  as  a  necessary  consequence, 
that  the  Court  had  no  jurisdiction  to  award  a  judgment  in  favor 
of  Battle.  If  the  Court  had  no  jurisdiction,  the  whole  proceed- 
ings are  coram  non  judice,  and  a  nullity. 

According  to  the  view  we  take  of  the  Act  of  1839,  when  Battle 
entered  his  appeal,  the  whole  record  was  taken  up  to  the  Supe- 
rior Court,  hut  the  judgment  rendered  against  Chaffin  and  Dick- 
inson, in  the  Inferior  Court,  was  not  vacated  hy  the  appeal  of 
Battle.  The  appeal  by  Battle  only  vacated  the  judgment  as  to 
him,  but  left  it  in  full  force  as  against  the  parties  not  appealing, 
with  the  right  of  the  plaintiff  to  have  execution  against  them, 
whenever  the  appeal  trial  shall  be  decided — ^inasmuch  as  the 
whole  record  is  taken  up  by  the  appeaL  Chaffin  and  Dickinson 
not  appealing  from  the  first  verdict,  the  Jury,  on  the  appeal  trial, 
were  not  authorized  to  find  a  verdict  against  them,  who  were 
not  before  the  Court  by  their  consent.  The  judgment  rendered 
against  them  in  the  Superior  Court,  on  the  appeal  trial,  was 
properly  vacated  by  the  Court  below,  for  the  reason  which  we 
have  stated ;  and  on  that  ground  alone,  we  affirm  the  judgment 
of  the  Court  below. 


No.  58. — Ambrose  Chapman  vs.  Jambs  M.  6bat. 

[1.]  A  copy  of  tho  writ  of  error  mnst  bo  served  on  the  defendant  in  error,  or 
hii  counsel,  within  ten  days  from  the  signing  and  certifying  of  the  bill  of 
exceptions.  This  right,  however,  may  be  waived  by  the  defendant  or  his 
counsel. 

[2.]  When  a  party  has  neglected  to  comply  with  any  rule  of  practice,  the 
Ck>nrt  will  not  entertain  an  argument  which  seeks  to  screen  the  party  from 
the  penalty  of  his  failure,  by  showing  that  the  rule  itself  is  inexpedient 
VOL.  vni  43 


8    837 

121       5 


Digitized  by  VjOOQIC 


338  SUPREME  COURT  OF  GEORGIA. 

Ofaapnum  vt.  Qntj, 

[9.]  Tho  ndM  of  the  Ckiart  are  the  law  of  the  Ocrart,  mitU  repe«fed«  luUett 
thej  are  repugnant  to  the  Oonititution  and  Statutes  of  the  State. 

The  defendant  in  error  joined  issqe  with  a  protestation,  and 
moTed  to  dismiss  the  writ  on  error-— 

1.  Because  no  copy  of  the  writ  of  error  was  ser^^ed  on  the  de- 
fendant or  his  counsel/ 

2.  Because  the  bill  of  exceptions  does  not  speciiy  the  errorf 
complained  of. 

The  following  acknowledgment  appeared  on  the  citation ; 

**  I  acluiowledge,  hereby,  service  of  the  within  citation  and  no- 
tice»  and  the  notice  of  the  signing  and  certifying  of  the  bill  of 
exceptions  is  hereby  acknowledged,  and  waive  other  and  farther 
.notice,     ^hia  16th  April,  1850. 

EOBT,  V.  HARDEMAN,  Defendant's  Attorney." 

The  bill  of  exceptions,  after  9tating  the  decision  of  the  Cour( 
affirming  the  judgment  appealed  from  in  the  Court  of  Ordinary, 
added,  **  To  which  decision  of  the  said  Court,  and  the  judgment 
thereon,  affirming  the  judgment  of  the  Court  of  Ordinary,  th§ 
Mid  Cbapnum  exeats,  and  tenderS|"  fee 

CoffB,  for  the  XQOtion, 

Cbapfell,  contra. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion, 

[1.]  The  only  ground  taken  in  this  motion,  which  we  deem  it 
necessary  to  notice,  is,  that  no  copy  of  the  writ  of  error  was 
served  on  the  defendant  or  his  counsel.  The  21st  Rule  of  this 
Court  re^piires  that  dus  should  be  done  within  ten  days  fi*om  the 
ngning  and  certifying  of  the  bill  of  exceptions.  Manual f  31. 
And  a  fiulure  to  comply  with  this  prorision  would  be  fatal  to  the 
plaintiff's  case. 

[2.]  The  position  assumed  in  the  argument  is,  that  the  rule  it- 
self is  useless,  and  it  is  sought,  for  this  reason,  to  screen  the  party 
from  the  consequences  of  his  neglect.  This  Court  cannot,  and 
will  not  entertain  such  an  argument,  or  siiat^n  such  ^  e^use, 
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The  Legislature  has  clothed  the  Judges  of  the  Supreme  Oont 
with  the  discretion  of  establishing  Rules  of  Practice^  ^14  ofikt 
Act  of  1845.     This  power  is  inherent  in  all  Courts. 

[3.j  The  rules  of  this  Court  are  die  laws  of  the  Court,  and 
must  be  obeyed,  until  repealed,  unless  it  can  be  shown  that  thej 
are  repugnant  to  the  paramount  law ;  and  this  is  not  pretended 
in  the  present  instance.  All  judicial  rules  are  judicial  legi8llh> 
tion.  But  this  constitutes  no  good  objection  to  their  tafidity.  I 
Tentnre  the  assertion,  that  there  is  not  an  appellate  tribunal  in  die 
Union,  whose  rules  are  so  few  and  simple.  The  Supreme  Couxt 
of  New  York^  under  the  new  code,  in  which  reform  is  supposed 
to  have  been  carried  to  the  %e  plus  Mltra  of  attainable  perfectioD^ 
at  a  general  session  of  the  Judges,  established,  €U  the  hegi9mmg% 
92  Rules  of  Practice,  occupying  an  octato  pamphlet  of  57  pages. 
Oar  whole  ndmber  now  is  33,  filling  some  ten  pages  of  our  duo* 
decimo  manual ;  and  a  large  portion  of  these  were  rendered 
necessary  by  the  anomalous  attitude  in  which  we  were  placed,  by 
having  to  devise  a  plan  to  engrail  the  writ  of  error,  designated  by 
tiie  amended  Constitution,  as  the  mode  of  bringing  up  cases^ 
upon  the  bill  of  exceptions,  provided  for  by  die  Act  organizing 
this  Court  The  only  inference  to  be  drawn  from  the  omission 
by  the  General  Assembly  to  act  in  the  matter,  is,  that  they  de* 
signed  to  delegate  this  d^icate  and  important  trust  Entirely  to  thu 
Court  itselE 

Labor  is  naturally  iricsome,  and  to  avoid  it,  which  one  of  our 
rules  has  not  been  assailed  f  The  14th,  for  example,  making  it 
the  duty  of  the  plaintiff  in  error,  or  his  counsel,  to  furnish  each 
of  the  Judges  and  the  Reporter,  with  a  copy  of  the  biU  of  ex-* 
ceptions,  and  a  note  of  the  points  intended  to  be  made^  together 
with  a  statement  of  the  &cts  in  die  cause,  has  been  constondy 
complained  of,  as  imposing  an  unnecessary  and  intc^rable  Inzr* 
then. 

By  reference  to  the  3£d  of  the  New  York  mlesi  it  will  b# 
seen,  that  the  appellant^  as  hero,  is  required  to  furnish  the  papers 
fbrthe  Court,  which  consists  of  a  certified  copy  of  ihe  judgment 
roll,  together  with  a  case,  stating  the  time  of  the  commencemexA 
of  the  suit,  and  of  the  service  of  the  respective  pleadings,  die 
names  of  the  original  parties  in  full,  the  change  of  parties,  if  any 
has  taken  place  pending  the  suit,  with  a  brief  history  of  die  pro* 
ceedings  in  the  cause,  and  containing  an  abstract  of  the  plead* 
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lags,  to  which  shall  be  added  the  reasons  of  the  Court  below  for 
its  judgment,  if  the  same  can  be  procured ;  and  at  the  commence- 
ment of  the  argument,  the  appellant  is  required  to  furnish  a  jsrm^ 
0d  copy  of  the  papers  to  each  a£  the  Judges,  together  with  a 
printed  copy  of  the  points  on  which  he  intends  to  rely,  with  a  re- 
ference to  the  authorities  which  he  intends  to  cite  ;  and  he  shall 
also  deliver  to  the  attorney  of  the  adverse  party,  at  or  before 
noting  the  said  appeal  for  trial,  three  printed  copies  of  said  pa- 
pers ;  and  at  the  commencement  of  the  argument,  each  party 
shall  serve  upon  his  adversary,  a  printed  copy  of  his  points  and 
attChorities  on  which  he  intends  to  rely ;  and  in  case  the  appel- 
lant neglects  to  comply  with  these  regulations,  his  opponent  is 
entitled  to  move,  at  th6  earliest  practicable  day,  that  the  cause  be 
stricken  from  the  calendar,  and  that  judgment  be  rendered  in  his 
favor.  And  I  would  remark,  by  way  of  answer  to  the  complaint, 
that  causes  are  too  often  dismissed  here  for  defects  in  the  plead- 
ings, without  being  heard  on  their  merits;  thai  the  foregoing 
dause,.  *'  that  the-  cause  be  stricken  from  the  calendar,**  dec.  is  one 
of  frequent  recurrence  in  the  New  York»  fuid  every  other  system 
of  rules. 

What  a  contrast  in  expense  and  labor,  te  our  code,  do  these 
wAes  exhibit !  We  have  the  cheapest  and  roost  expeditious  ju- 
diciary in  the  world ;  and  the  faults  in  its  administration  are  at- 
tributable to  these  very  excellencies — excellencies  fBr  wkicK  i^ 
my  humble  judgment,  nothing  can  compensate.  To  expect  infalli- 
Inlity  or  exemption  from,  error,  however,  under  the  circumstan- 
ces, and  especially  without  sharing  the  labor  with  us,. by  supplying 
the  necessary  fitcilities  for  adjtidicating  causes,  is  as  unreasonable 
as  the  edict  of  Pharaoh,  which  exacted  the  usual  tile  of  brick 
from  the  Israelites,  without  furnishing  the  proper  allowance  of 
straw  and  naortar  for  their  manu&cture. 

Regretting,  as  we  always  do,  to  dismiss  a  writ  on  account  o£ 
any  irregularity  in  the  papers  or  proceedings,  we  have  serunniz- 
ed  closely  the  record,  with  a  view,  if  possible,  to  save  it.  Coun- 
sel for  the  defbndant  in  error  acknowledges  service  of  the  citation 
notice,  and  waives  other  and  farther  notice.  By  giving  a  liberal 
construction  to  this  acknowledgment,  it  may  be  applied  to  a  copy 
of  the  writ  of  error — ^indeed,  it  is  difficult  to  apply  it  to  any 
thing  else.     The  defendant  is  required  to  be  served  with  this  pro- 
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8,  for  hw  benefit.  It  is  competent,  however,  for  him  to  waiye 
k,  and  this,  we  think,  he  has  Tirtnally  done. 

Considering,  then,  as^we  do,  that  there  is  nothing  in  the  other 
grounds,  the  motion  to  dismiss  the  writ  of  error  mast  be  refused. 


No.  58. — ^Ambrose  Chapman,  plaintiff  in  error,  vs.  James  M. 
Gray,  executor,  &c.  defendant. 

[1.]  A  yahd  agreement  may  be  made  between  boaband  asd  wife,  throogh  the 
interventioa  of  a  tnutee,  for  aa  immediate  sepaiatioii,  and  lor  a  lepante 
allowance  to  the  wife,  for  her  support. 

[2.]  The  agreement  for  a  separatioB  cannot  be  flopported,  unless  the  separa^ 
tion  takes  place  immediately  upon  the  execution  of  such  agreement.  Of 
course  it  will  be  good  where  the  separation  has  already  taken  place. 

[3.]  An  agreement  for  a  separation  will  be  rescinded,  if  the  parties  after- 
wards cohabit  or  live  together,  as  husband  and  wife,  bj  mutual  consenC 

[4.]  When  the  decisions  of  the  Ecclesiastical  Courts  are  in  conflict  with  the 
adjudications  of  the  Courts  of  Common  Law  and  Chancery,  in  Bngtand, 
on  a  question  of  property,  tiie  latter  are  the  highest  authority^  and  must 
prerail  in  this  Slate. 

[5w]  Where  valid  articles  of  separation,  give  to  the  wife  the  power  to  dispose 
of  the  property,  at  her  death,  settled  for  her  provision  ibr  life,  as  she  may 
choose  to  do,  a  wiU  by  her,  while  ^Jemme  covert,  will  be  supported. 

Motion  to  revoke  probate  of  will.  Jones  Superior  Court.  Be- 
fore Judge  Johnson,  April  Term,  1850. 

By  articles  of  separation  entered  into  between  Ambrose  Chap- 
man and  Grace  Chapman,  his  wife,  and  Jarares  Smith,  as  trustee 
for  the  wife,  dated  7th  April,  1843,  it  was  recited,  that  Chapman 
and  bis  wife  having  "  agreed  to  live  separate  and  apart  in  future ; 
and  the  said  Ambrose  Chapman,  for  the  purpose  of  restoring  to 
her,  the  said  Grace  Chapman,  the  property  that  she  owned  be- 
fore the  intermarriage,  and,  also,  of  his  own  being  unincumbered 
in  future  on  her  account,^  conveyed  to  Smith,  as  trustee,  twenty- 
two  negroes,  and  other  personal  property,  "  for  the  separate  use^ 
benefit  and  behoof  of  her,  the  said  Grace  Chapman,  during  her 
natural  life,  and  she  is  vested  with  the  power  to  will  and  dispose 
of  the  same,  after  her  death,  as  she  nuy  choose  to  do." 
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**  And  it  is  agreed,  on  the  part  of  the  Baid  Grace  ChapcaaQ»  ia 
consideration  of  the  above  provisions,  that  she  is  never  to  claim 
dovirer,  in  any  event,  or  any  other  olaim  or  interest  in  the  estate 
or  property  belonging  to  said  Ambrose  Ch^man ;  «ach  one  to 
be  separately  and  distinctly  divorced  from  bed  and  board,  and  not 
accountable,  in  futtire,  for  each  other's  debts  or  contracts ;  and  for 
the  true  and  faithful  compliance  with  this  agreement,  the  said 
parties — the  said  Ambrose,  on  his  partf  and  said  James  Smith,,  as 
trustee  for  said  Grace  Chapman,  aforesaid,  and,  also,  the  said 
Grace,  on  her  part— have  hereunto  set  their  hands  and  seals." 

In  pursuance  of  the  power  given,  on  the  23d  November,  1843| 
Grace  Chapman  executed  a  wiU,  disposing  of  ell  the  property 
mentioned  in  the  articles  of  separation ;  which  will  was  provea 
in  common  form,  and  admitted  to  record. 

At  the  January  Term,  1850,  of  the  Inferior  Court  of  Jones 
County,  sitting  as  a  Court  of  Ordinary,  Ambrose  Chapman,  bj 
counsel,  moved  to  set  aside  the  probate,  on  the  ground  that  Grace 
Chapman  was  a  married  woman,  and  had  no  legal  authority  to 
make  a  will  disposing  of  the  property  named ;  which  motion  was 
lesisted  by  the  executor,  on  the  grounds— 

1st.  Because  the  said  will  was  made  by  the  assent  of  Ambrose 
Chapman. 

3d.  Because  it  disposes  only  of  the  sole  and  separate  property 
erf  the  decedent,  which  she  had  a  right  to  do. 

3d.  Because  the  application  to  set  aside  the  probate  is  too 
late — ^the  application  being  after  the  probate,  thereof. 

4th.  Because,  under  the  articles  of  separation,  Grace  Chap- 
man had  a  right  to  make  this  will. 

The  Court  of  Ordbary  refused  the  motion,  and  Ambrose 
Chapman  appealed. 

Upon  the  hearing  of  the  appeal,  it  was  agreed  by  the  parties, 
in  addition  to  the  above  facts,  that  Chapman  and  wife  lived  sepa- 
rate and  apart,  af^er  the  execution  of  the  ardcles  of  separation. 

Th#  J.udge^  presiding  in  the  Superior  Court,  sustained  the  de-. 
cisioii  ^  ^e  Court  pf  Ordinary  upon  the  Jirst,  second  and  Jburth^ 
grounds  taken  in  the  response  of  the  executor. 

To  which  decision^ hapman  filed  exceptions,  and  appealed  to 
^is  Court.        '    * ,  ^  ^ 

A.  H.  Chapp£ll,  for  plaintiff  in  error. 
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R.  y .  Hardeman  and  Cone,  for  defendant, 

R.  V.  HAmosMAN,  for  defondant,  made  tiie  following  points, 
and  relied  on  the  arthoritiea  citod —  ^ 

Ist.  That  a  wifo,  by  the  conaetit  of  her  huBband,  maj  make  a 
will  of  cbattols.  2  Biack.  Com.  416.  1  Robert  am  WtUs,  23,  '4. 
Reeve's  Domestic  RelaHane,  141,  '6.  1  WtUuiine  on  Executors^ 
41/3, '5, '7/8.  S^eppard'e  IkmdkeUme,  402, '3.  ^KetU'eCom. 
170. 

2d.  That  articlea  of  separation  between  man  and  wifo,  are 
l^ood  and  valid,  both  at  Law  and  Equity.  Reevt^s  Domeetie  Re* 
UUumi,  90  to  97.     Atherley,  196.     Clanry  on  Rights,  397  to  420. 

8d.  That  the  property  disposed  of,  was  the  separate  property 
cxf  Grace  Chapman,  and  she  had  a  right  to  dispose  of  her  sepa«> 
rate  property,  by  will,  without  the  consent  of  her  husbsutd. 
^^eewits  DomesHe  Rdations,  142,  '6,  %  '6.  1  Williams  on  Bxeem 
$on,  46.     (Mncy  on  Rights,  BQ8,  '9. 

4th.  That  said  will  is  good  and  valid,  becaose  made  by  virtue 
of  a  power  contained  in  the  articles  of  separation.  1  Williams 
on  Executors,  44, 'd, '6,  "H.    2  Kent,  171. 

Cone,  for  the  dofondent  m  error,  submitted  th^  folio wingw«» 

A  deed  of  separation  between  husband  and  wife,  and  trustee^ 
eoBttaipilating  an  immediate  separation,  and  excmemting  the  hus- 
band from  the  debts  and  contracts  of  the  wife,  is  a  valid  contract. 
Clancy  on  RighUt  399  to  405.  2  Roper  on  Property,  ftJ^  Outk 
PS.  Gmik,  3  Bro.  C.  C.  564.  Carsm  9s.  Murray  and  others,  3 
J^aige's  C.  Rep.  483.  Athefiey  on  Settlements,  196, 199.  Wag- 
mer  tm.EUis,  7  Barr,  411.  Mvsm  SfLadbrooke  vs.  Mary  WH^ 
more,  8  Term  Rep.  top  page,  284.  HMon  vs.  Duey,  3  Barr,  10l>. 
£00^  ffs.  Wilson,  14  Ohio,  257.  Jes  vs. 
M7.     Oomp^n  vs.  ColUnson,  2  Bro.  C.  298. . 


By  the  Oeia«re.— LuimuN,  J.  delivering  th< 

This  ease  has  been  thoroughly  discussed  < 
any,  have  been  better  argued  at  tins  bar ; 
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apprefadnded,  the  fiiuU  will  not,  certsinly,  be  at  the  door  of  the 
learned  counael. 

The  question  to  be  decided  is  this :  may  a  valid  agreement  he 
noide  between  husband  and  wifs,  through  die  interrention  of  a 
trustee,  for  an  immediate  separation,  and  for  a  settlement  of  pro- 
perty upon  the  wife,  by  way  of  separate  allowance,  with  the 
power  of  testamentary  disposition  after  her  death  f 

The  articles  recite,  that  the  object  of  die  husband  was  to  re- 
store to  the  wife  the  property  she  owned  b^re  the  intermturriage, 
and  to  have  his  own  unincumbered,  in  future,  on  her  account ; 
and  for  this  purpose,  certain  negroes  and  other  property,  therein 
mentioned,  are  conveyed  to  the  trustee  for  the  wife,  during  her 
Ufe,  and  she  is  vested  with  the  power  to  will  and  dispose  of  the 
same,  after  her  death,  as  she  may  choose  to  do ;  and  in  considera- 
tion of  ^is  provision,  the  wife  agrees,  that  she  will  never  claim 
dower  in  any  event,  or  any  other  interest  in  the  estlite  of  her 
husband ;  it  is  farther  stipulated,  that,  in  ftiture,  they  are  not  to 
be  accountable  for  each  other's  debts  or  contracts ;  and  fer  the 
true  and  fiiithful  compliance  with  die  agreement,  the  husband, 
wife,«nd  the  trustee  in  behalf  of  the  wife,  sign  and  seal  the  in- 
strument. 

It  is  agreed,  that  from  the  time  the  ardcles  were  executed,  that 
the  parties  lived  separate  and  apart  from  each  other,  till  the 
death  of  the  wife,  who  disposed  of  the  property  settled  upon 
her,  by  will — the  probate  of  which  the  husbuid  now  resists,  on 
the  ground  that  the  contract  of  separation  was  iUegal  and  void. 

[1.]  Are  these  articles  vaSd,  and  will  they  be  recognised  and 
enforced  in  this  State  % 

It  is  undoubtedly  tnie>  that  the  Ecclesiasdcal  Courts  of  Eng- 
land consider  a  private  separadon  as  an  illegal  contract,  implying 
«  renunciation  of  stipulated  dudes,  or  derelictkm  of  those  mutual 
offices  which  the  pardes  are  not  at  liberty  to  desert — an  assump- 
don  of  a  false  character  in  both  pardes,  contrary  to  the  real  Hatui 
persiftH^f  and  to  the  obligadons  which  both  of  them  have  con- 
tracted, in  die  sight  of  God  and  man,  to  live  togedier,  <'  till  death 
doth  them  part ;"  and  on  which  the  solemnides,  both  of  civil  so- 
ciety and  of  religion,  have  stamped  a  binding  authority,  from 
which  the  parties  cannot  release  themselves,  by  any  private  act  of 
thmr  own,  or  fer  causes  which  the  law  itself  has  not  pronounced 
«Q  be  sufficient,  and  sufficiendy  proven.     Sktifhrd  en  Marriage 
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and  Divorce,  580.  M&rtimer  vt,  MwrtinuTf  2  Hagg.  Cami.  R^. 
318.  Warretuler  vs.  WarreMder,  2  Clark  ^  Finn,  561»  '2.  Nask 
«#.  Ukuk,  1  Hagg.  Cana.  R.  142. 

In  Smith  vs.  Smieh,  dmnstory,  1781,  dted  2  Hagg.  EccL  Rip* 
44, 91.  in  %  suit  by  the  bosband,  for  the  restitution  of  conjugal 
rights,  the  wife  pleaded  articles  of  separation,  with  a  clause,  that 
tlie  husband  should  not  proceed  in  the  Ecclesiastical  Court.  This 
plea,  however,  was  overruled,  and  Dr.  Wynme  observed,  **  That 
he  believed  it  was  the  first  time  the  question  had  come  directlj 
before  it,  and  was  surprised  that  it  should  be  brought  forward." 

In  Evans  vs.  Evans,  {I  Hagg.  Cons.  Rep.  36,)  Lord  SUnosUf 
with  his  usual  elegance  and  felicity  of  thought  and  language,  re* 
marks,  **  The  law  has  said  that  married  persons  shall  not  be  le- 
gally separated,  upon  the  mere  disinclination  of  one  or  both,  to 
eohabit  together.  The  disinclination  must  be  founded  on  reasons 
which  the  law  approves,  and  it  is  my  duty  to  see  wh^her  those 
reasons  exist  in  the  pi^esent  case.  It  must  be  carefully  remem- 
bered, that  the  general  happiness  of  the  married  life  is  secured 
by  its  indissolubility.  When  people  understand  that  they  must 
live  together,  except  for  a  fow  reasons  known  to  the  law,  they 
learn  to  soften,  by  mutual  acconmiodation,  that  yoke  which  they 
know  they  cannot  shake  off-— they  become  good  husbands  and 
good  wives,  from  the  necessity  of  remaining  husbands  and  wives ; 
for  necessity  is  a  powerfol  nnster  in  teaching  the  duties  which  it 
imposes.  If  it  were  once  understood,  that  upon  mutual  disgust, 
married  persons  might  be  legally  separated,  many  couples  who 
now  pass  through  the  world  with  mutual  comfort,  with  attention 
to  their  common  offspring,  and  to  the  moral  order  of  civil  society, 
night  have  been,  at  this  moment,  living  in  a  state  of  mutual  un- 
kindness-^in  a  state  of  estrangement  from  their  common  off- 
spring, and  in  a  state  of  the  most  licentious  and  unreserved  im- 
morality. In  this  case,  as  in  many  others,  the  happiness  of  some 
individuals  must  be  sacrificed  to  the  greater  and  more  general 
good." 

It  must  be  conceded,  also,  that  the  highest  authorities,  both  in 
the  Common  Law  and  Equity  Courts,  have  maintained,  that 
deeds  of  separation  are  at  variance  with  the  policy  of  the  law ; 
and  the  very  Judges  who  have  given  effect  to  such  deeds,  have 
declared,  that  they  did  it  with  reluctance,  and  would  have  paused 
if  the  question  had  been  new.  Beard  vs.  Wehh,  2  Bos.  8^  Pul. 
VOL.  vm.  44 
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93.  Lwrd  Si.  John  vs.  Lady  St.  Johm,  11  Vcm.  526.  Mar^mU 
^  WeHmeaih  vs.  The  Countess  of  Westmeath,  Jacobs'  R.  126. 

Lord  Eldonf  in  delivering  his  opinion  in  Wesiw^eath  vs.  SalU-- 
bury,  (5  Bligh.R.  N.  S.  375,)  where  this  subject  i»  elaborately  dis- 
cussed, thus  expresses  himself:  '*  According  to  the  law  of  this 
eottna'y,  marriage  is  an  indissoluble  contract..  It  can  only  be  dis- 
solved by  the  Courts  or  the  Legislature ;  and  that  contract  onoe 
entered  into,  imposes  upon  the  husband  and  wife,  both  with  re- 
spect to  themselves  and  with  respect  to  their  o&pring,  most  im* 
portant  and  sacred  duties-^^o  it^portant  and  so  sacred,  that  it 
does  seem  a  little  astonbhing  that  it  ever  should  have  happened* 
that  it  should  be  thought  they  could,  by  a^mutual  agreement  b^ 
tween  themselves,  destroy  all  the  duties  they  owe  to  each  other, 
and  all  the  duties  they  owe  to  their  ofl&pring." 

And  yet  this  cannot  be  regarded  an  open  question,  if  an  unbro* 
ken  series  of  decisions,  both  before  and  since  our  revolution,  as 
well  in  the  Courts  of  Common  Law  as  of  Equity,  in  England, 
and  I  might  add  in  this  country,  are  to  be  regarded  as  evidence  of 
what  the  law  is  upon  this  subject.  For,  it  will  be  found, 
that  while  many  eminent  Judges  have  expressed  their  regret  at 
the  existence  of  the  rule,  no  Court,  as  yet,  has  ventured  to  over* 
turn  it. 

Sir  William  Grant,  in  Norvall  vs.  Jacob,  (3  Mor.  268,)  admitted, 
**that  the  decisions  were  too  numerous  and  uniform  to  be  eamly 
shaken."  And  in  Rou  vs*  WiUoughby,  (10  Price,  2,)  where  a 
general  demurrer  was  put  in  to  a  bill  praying  an  account  of  as- 
sets, and  payment  of  the  arrears  of  an  annuity  secured  by  cove* 
nant,  in  a  deed  of  s^aration,  executed  between  a  vnfe  and  her 
former  husband,  and  the  question  as  to  the  validity  of  such  con- 
tracts being  very  fully  discussed,  the  demurrer  was  overruled— 
Chief  Baron  Richards,  saying,  ''  if  we  allow  the  demurrer,  we 
shall  overrule  many  solemn  decisions.  I  am .  of  opinion  with 
Lords  Eldon  and  Loughborough,  that  it  would  have  been  well  if 
such  contracts  had  not  been  held  to  be  binding  for  any  purpose ; 
but  the  question  is  not  what  the  law  ought  to  be,  but  what  it  is ; 
and  the  opinions  of  Judges,  however  great  and  learned,  are  not 
to  be  put  in  competition  with  decisions  determining  the  point 
and  settling  the  law." 

In  Jee  vs.  Thurlow,  (4  DanL  ^  Ry.  11.  2  Bam.  ^  Cress.  547,) 
Justice  Bt^iUy  said,  "A  system  of  juriqirudence  so  long  acte4 
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en,  as  that  which  has  held  deeds  of  separation,  made  with  the 
approbation  of  trustees,  and  not  prospective  in  their  nature,  as 
▼alid  and  binding  instruments,  cannot  be  overturned  upon  a  vague 
notion  that  it  is  inconsistent  with  the  public  policy*  This  Court* 
{King*i  Bencht)  after  the  numerous  authorities  which  have  declar* 
ed  such  deeds  legal,  is  not  competent  even  to  inquire  whether 
they  are  so  or  not," 

Innumerable  other  cases  mig^t  be  cited  from  the  English  re* 
ports,  equally  applicable  to  establish  the  proposition,  that  an 
agreement  between  husband  and  wife»  for  immediate  separation 
and  a  separate  maintainance,  through  the  medium  of  a  trusteOf 
have  been  deemed  valid  engagements,  and  their  stipulations  have 
been  uniformly  sustained  and  enforced  against  the  husband. 

The  same  doctrine  prevails  in  the  Courts  of  this  countryi 
Judge  Story  admits  that  the  Courts  have  gone  too  far  in  uphold- 
ing this  doctrine  to  retrace  their  steps,  even  if  it  were  as  unques* 
tionable  and  salutary  in  morals  and  policy  to  do  so,  as  it  has  been 
thought  to  be.     2  Star.  Eq.  Jur,  $1427. 

In  Betde  vs.  WtUan,  (14  Ohio  R.  257,)  it  was  held,  that  articles 
of  separation  by  husband  and  wife,  through  the  medium  of  a 
trustee,  for  the  separate  support  and  maintainance  of  the  wife* 
and  where  the  separation  actually  takes  place,  in  pursuance  of 
the  agreement,  are  not  void,  as  against  public  policy. 

In  Blaker  vs.  Cooper,  (7  Serg.  if  Raiole,  500,)  the  validity  of 
these  contracts  is  affirmed  by  the  Supreme  Court  of  Pennsyl- 
vania. 

In  Ckrson  vs.  Murray  and  others,  (3  Paige,  483,)  Chancellor 
Walworth  said,  that  it  had  long  since  become  the  settled  law  of 
England,  that  a  valid  agreement  for  an  immediate  separation  be- 
tween a  husband  and  wife,  and  for  a  separate  allowance  iox  her 
support,  may  be  made  through  the  medium  of  a  trustee ;  and 
that,  as  many  of  the  decisions  which  had  gone  the  greatest  length 
on  this  subject,  took  place  previous  to  the  revolution,  they  had 
been  recognized  in  New  York,  as  settling  the  law  to  that  extent — 
citing  Baker  vs.  Barney,  8  Johns.  R.  73.  Shdthar  vs.  Gregory,  3 
Wend.  R.  i22.    2  Raithdy's  Index,  386,  n.  1. 

In  Nichols  vs.  Palmer,  (5  Da^fs  R.  47,)  the  question  was  dis- 
tioctly  presented  to  the  Supreme  Court  of  Connecticut,  upon  ar- 
ticles of  separation,  by  which  the  husband  bound  himself  to  sup- 
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port  the  wife  "  AHrerer  hereaAer"  mnd  the  legality  of  sach  pro»> 
▼isioD  was  fiilly  e^stained. 

**  It  is  objected  to  the  dedaraiioii/'  Bays  Justice  Biddwm, ''  tliat 
it  exhibits  a  contract  depending  for  its  basis,  on  an  agreeoaeot  be* 
tween  hosbsjid  and  wife,  to  part  and  live  separate.  It  is  contend'* 
ed,  that  such  an  agreement  cannot  be  recognized  as  of  any  rain 
dity,  because  sound  principles  of  policy  forbid  it^  as  eomtra  b&ma9 
more^f  and  that  of  course  all  contracts  engrailed  upon  such  a 
stock*  must  also*  be- Toid.  I  admit  the  contract  between  husband 
and  wife,  simply,  cannot  be  enforced ;  yet  where  such  agree- 
ments are  executed  by  the  interrontton  of  a  tmstee,  I  cont«:id 
that  the  contract  with  the  tmstee  is  not  necessarily  void.  The 
doctrine  of  separate  maintoittance,  by  the  aid  of  a  trustee,  is 
found  in  the  earliest  records  of  English  jurisprudence.  Such 
contracts  have,  for  ages,  been  protected  and  enforced  in  the  Eng^ 
Irii  Cburts  of  Chancery ;  and  when  collaterally  brought  in  ques* 
tioQ,  in  Courts  of  Law,  they  have  been  recognised  as  the  basis  of 
legal  adjudications.*' 

We  deem  it  unnecessary  to  pursue  this  investigation  any  fiair- 
d>evu  To  vindicate  the  policy  of  the  law,  is  no  part  of  the  office 
of  Courts.  If  it  were,  we  should  find  it  difficult,  we  confess,  to 
show  that  the  law,  in  this  respect,  has  acted  with  that  true  wis* 
dom  and  real  humanity,  that  r^;ards  the  general  interests  of  man- 
Idnd; 

For  myself,  I  am  inclined  to  believe,  that  polioy  «nd  morality^ 
if  not  religion  itself,  stand  opposed  to  these  voluntary  separar 
tions;  yet,  finding  as  I  do,  that  they  have  received  the  unilbnB 
SMiotioa  of  the  Briti^  tribunals,  from  the  earliest  pmod  of  their 
jurisprudence,  and  are  a  part  of  the  ancient  Common  Law ;  that 
tfao  doctrine  was  imported  with  our  ancestors  to  this  country^  who* 
Wve  be«i  in  the  habit  of  making  similar  arrangements,  from  the 
earliest  period  of  our  history,  so  far  as  we  have  any  au^entic  in* 
formation  upon  this  subject ;  I  feel  that  I  am  not  at  liberty  to 
net  upon  n»y  own  opinion  in  the  matter,  but  that  the  rule  is  btnd- 
kig  mpon  the  Judiciary,  as  a  part  of  the  Common  Law  of  ^m 
land.  It  is  for  the  Legislature  to  interpose,  if  they  see  fit  to  do 
so.  If  the  late  law  which  has  been  promnlgaled  upon  the  sub- 
ject of  divorces,  however,  is  to  be  considered  as  a  true  exponent 
of  public  c^nion— -and  I  doubt  not  it  ia*^we  need  not  expect  any 
interposition  from  that  quarter.     Perhaps,  if  any  individual  case 
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would  jootify  the  c^plieadon  of  each  a  principle,  it  would  be  the 
present. 

Nay,  more  :  it  may  be  that  the  state  of  society  in  Great  Britain 
and  in  this  country,  would  justify  a  totally  different  policy  re* 
speeting  this  principle.  HerO)  a  married  woman  very  seldom 
abandons  the  most  sacred  of  her  duties,  unless  driven  to  it  by  ne* 
oess^.  Satisfied  with  simply  filling  the  place  that  was  intended 
£>r  woman  by  nature,  she  will  submit  to  the  cruelty  of  her  hus- 
band, notwithstanding  the  most  ample  cause  may  exist  for  leaving 
him.  Practically,  then,  these  settlements  work  beneficially  here> 
for  the  weaker  and  more  helpless  party. 

As  we  are  not  willing,  however,  to  extend  this  doctrine  beyond 
adjudged  cases,  we  would  state,  that  according  to  these,  a  deed 
of  separation  does  notrelievethe  wife  from  any  of  theordinary  dis* 
abilities  of  coverture.  Mar$kaU  w.  RutUm,  ^  T.R,  545.  Again, 
a  deed  of  separation  entered  into  by  the  husband  and  wife  alone» 
without  the  intervention  of  a  trustee,  is  void.  Leg&rd  vs.  Jokn^ 
9tmy  3  Ves.  352,  350,  361.  Westmeatk  vs.  Salisbury,  5  Bligh.  {]>L 
S.)  375. 

[2.]  A  deed  containing  a  covenant  far  future  seporatiour  esn^ 
not  be  enforced.  DmraiUvs,  TiUey,  7  Price  R.  Sll.  Hindle^ 
vs.  Wuimeaik,  6  B.  ^  Cress,  200. 

{3.]  In  case  of  a  deed  for  an  immediate  separation,  if  the  par-* 
ties  come  together  again,  there  is  an  end  to  it,  both  with  respeel 
to  any  fiunre,  as  well  as  to  the  past  separation.  Fletcker  vs<^ 
FUidker,  2C(mR.99.  3  Bro.  Ch,  R.  619.  Batetma/m  vs.  Coum-^ 
tms  rf  Rms^  1  Dmo.  R.  235. 

[4.]  It  has  been  insisted,  that  as  tliis  case  originated  in  the 
OoQrt  of  Ordinary,  and  would  fall  properly  under  the  jurisdiotion 
-of  the  Ecclesiastical  Courts  of  England,  it  should  be  adjudgedf 
by  the  rule  of  that  Court  in  relation  to  these  avermeBta,  It  will 
be  observed,  however,  that  that  rule,  as  there  administered,  i» 
based  upon  the  jurisdiction  which  the  Ecclesiastical  Court  poft« 
sesses,  to  restore  the  parties  to  their  marital  rights,  and  to  eoxm* 
p^  the  performaaoe  of  their  conjugal  duties.  Not  oaly  is  die* 
Court  of  Ordmmry  here  destitute  of  any  such  power,  but  we 
modi  doubt  whether  it  exists  any  where  else.  In  New  York^, 
and  edamr  States  of  the  Union,  where,  as  here,  the  Conmion  Law 
has  been  adopted,  this  question  has  been  determined  by  the  doc- 
trine maintained  in  the.  Cotunon  Law  and  Chancery  Coorto, 
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and  not  by  the  rule  of  the  Ecclesiastical  Courts.  BeudeB,  we 
have,  in  this  State,  a  legislative  expression  of  opinion,  if  we  were 
in  doubt  as  to  what  law  should  regulate  our  decision.  As  early 
as  1789,  It  was  enacted,  that  should  any  case  arise,  which  is  not 
expressly  provided  for  by  the  Act  respecting  intestates'  estates* 
the  same  shall  be  referred  to,  and  be  determined  by,  the  Commom 
hate,  as  it  had  stood  since  the  first  settlement  of  the  province. 
Frineej  226.  Our  forefathers  never  ^led,  on  all  suitable  occa- 
sions, to  manifest  their  preference  for  the  Common  Law  -proper 
of  the  mother  country,  over  the  Canon  and  Civil  Law. 

[5.]  It  is  further  argued,  that  although  these  articles  may  be 
g^ood,  as  to  the  provision  for  life,  made  for  the  wife,  inasmuch  aa 
the  husband  was  bound  to  support  her  any  how,  that  still  the 
power  of  appointment,  or  of  testamentary  disposition,  is  void. 

We  do  not  see  very  clearly  upon  what  principle  this  contract 
can  be  sub-divided.  One  of  the  main  inducements  for  upholding 
these  agreements  is,  that  by  them,  the  patties  may  adjust,  in  a 
manner  most  convenient  to  themselves,  the  terms  of  separate 
maintenance,  which  the  law  makes  it  obligatory  upon  the  husband 
to  allow.  Here,  the  stipulation  for  this  purpose  is  an  entirety, 
and  such  as  the  parties  themselves  were  satisfied  with— -dne  re- 
gard being  had  to  their  condition  and  circumstances  in  Hfe.  The 
wife  was  content,  perhaps,  to  take  less,  m  pregetUt,  with  this 
power  of  final  and  future  disposition.  She  could  certainly  a£R>rd 
to  do  so.  Her  present  enjoyment  might  very  much  depend  upon 
this  testamentary  right.  A  wife  may,  by  the  consent  of  her  hus- 
band, make  a  will  of  chattels ;  and  this  consent  is  here  founded 
upon  an  agreement  which  the  law  deems  valid. 

In  the  case  referred  to  in  Ohio,  the  husband,  for  the  mainte- 
nance of  the  wife,  was  to  allow  her  one-half  of  his  personal  pro- 
perty, and  $1000  in  money.  He  transferred  and  delivered  over 
to  the  trustee,  one-half  of  the  personal  property ;  also,  sundry 
evidences  of  debt,  amounting  to  about  $300,  and  for  the  balance 
of  the  one  thousand  dollars,  gave  two  notes,  for  $350  each.  The 
wife  died  before  the  last  note  fell  due,  and  the  husband  resisted 
its  payment,  on  the  ground,  that  the  property  which  he  turned 
over,  together  with  the  cash  collected  on  the  papers,  was  more 
than  sufficient  for  the  use  and  support  of  the  wifo,  during  the 
time  that  she  lived,  and  that  the  consideration  of  the  note  had 
wholly  failed. 
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But  the  Court  say,  "  This  contract  is  not  a  contract  to  pay» 
from  time  to  time,  as  the  payments  may  be  wanted  for  the  suste- 
nance of  the  wife.  Had  the  wife  lived  fifty  years,  the  husband 
was  under  no  obligation  to  pay  more ;  and  if  she  lived  but  one 
year,  shall  he  pay  less  f  We  think  not.  The  contract  was  oblig- 
atory, and  he  must  abide  by  it.  This  is  a  contract  between  in- 
dividuals^ who  acquire  rights  as  against  each  other,  which  the 
law  will  enforce,  by  compelling  each  to  do  what  they  have  ag^reed 
lo  do." 

We  consider  the  case  of  Compton  vs.  AUinwrij  1  H,  Black.  R, 
334,  as  a  direct  authority  upon  this  point.  There,  a  married  wo- 
man was  living  apart  from  her  husband,  under  articles  of  separa- 
tion, by  which  he  covenanted  that  she  should  enjoy,  to  her  own 
use,  all  such  estates,  both  real  and  personal,  as  should  come  to 
her  during  the  coverture,  and  that  ho  would  join  in  the  necessary 
conveyances  to  limit  them  to  such  uses  as  she  should  appoint. 
This  stipulation  was  held  to  be  good. 

If  these  views  be  correct,  it  cannot  be  readily  perceived  how 
any  objection  can  exist  to  the  provision,  in  the  articles  conferring 
upon  Mrs.  Chapman  the  power  of  appointment  over  this  property. 

Our  conclusion,  then,  is,  that  there  is  no  error  in  the  ruling  of 
the  Circuit  Court,  and  that  the  judgment  must  be  affirmed. 


No.  59. — William  H.  Carter  and  wife,  plaintiffs  in  error,  vs. 
John  Colebt,  defendant. 

[1.]  A  jadgment,  dormant  by  the  Act  of  1823,  in  favor  of  a  ward  against  her 
gnardian,  with  the  entry  of  nulla  bona  on  the  execution  issued  thereon, 
made  before  such  judgment  became  dormant,  is  admissible  to  prove  a 
dermttavk,  in  an  acttou  by  the  ward  against  die  Beourities  of  the  guardian. 

In  Equity,  in  Greene  Superior  Court.     Decided  by  Judge 
JosLNsoN,  March  Term,  1850. 

This  was  lui  action  against  John  Coleby,  as  one  of  the  sureties 
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•n  «  bond  given  by  William  G-.  Grimes,  as  guardian  of  Sarah  T. 
Jones,  wife  of  plaintiff  in  error. 

Upon  the  trial,  the  plaintiffs  offered  in  evidence  the  record  of 
a  judgment  and  decree  against  the  guardian,  and  the  execution 
issued  thereon,  on  which  there  appeared  an  entry  of  "  nmUm  6mm" 
by  the  Sheriff,  for  the  purpose  of  showing  a  devaHavit  by  the 
guardian.  The  defendant  objected  to  the  testimony,  on  die 
ground,  that  no  entry  had  been  made  on  the  execution  since  the 
year  1834,  and  that  the  same  was,  under  the  Act  of  1823,  dor- 
mant. 

The  Court  sustained  the  objection,  and  rejected  the  evidence ; 
and  this  point  comes  up  for  revision,  on  exceptions  filed  by  pWu* 
tiAs. 

Cone,  for  plaintiff  in  error,  cited-— 

Mattkewt  on  Pr.  Ev.  375.  SmUk's  Bx'r.  «#.  HiUUrf  14  Wend, 
188.     2  Rept.  ConH.  Ct.  ^17.     7  Oa.  Rep,  393. 

Mbrmwethbr,  for  defendant,  cited-— 

1  B^9ifr,  577,  725.  7  Ou.  Rep.  36,  393.  2  KeUy,  2«.  3 
ManU  if  Sei.  66.  Lojft.  783.  1  Tenn,  44.  4  Jb.  790.  Curry 
vs.  PiUi,  anU  32. 

By  the  Court. — ^Nisbbt,  J.  delivering  the  opinion. 

[1.]  The  Act  of  1823  is  not  intended  fer  the  benefit  of  judgment 
debtors ;  it  is  not  a  limitation  act,  except  so  fer  as  other  creditors 
and  purchasers  are  concerned.  It  was  intended  for  their  benefit 
and  protection,  and  the  object  is  effected  hy  extinguishuig  the 
lien,  and  incapacitating  the  judgment  for  enforcement.  For  all 
other  purposes,  it  remains  unimpaired.  It  is  the  evidence  of  a 
debt,  and  an  action  can  be  sustained  upon  it.  See  Loekwood  «#. 
Barefidd,  7  Oa.  Rep*  393.  The  decision  that  a  dormant  judg- 
ment is  evidence  of  a  debt  due,  is  decisive  of  this  case.  The  rea- 
soning upon  which  that  decision  goes,  may  be  seen  by  reference 
to  the  case  referred  to  above,  and  need  not  be  repeated  here. 
This  is  an  action  brought  by  the  ward,  to  charge  the  sureties  of 
the  guardian.    The  record  of  a  judgment  and  execution,  obtain- 


Digitized  by  VjOOQIC 


i^mmmmvBmmssr 


MILLBDGEVILLE,  MAY  TERM,  1850.  3C3 

Carter  and  wile  ««.  Coleby. 

ed  by  the  ward  agaiDst  the  guardian,  dormant  under  the  Act  of 
1623»  and  upon  whioh  execution  is  the  Sheriff's  return  of  nuUa 
bonat  made  before  the  judgment  heoame  dormant,  was  tendered, 
to  prove  waste  by  the  guardian,  and  rejected,  as  we  think,  im- 
properly. The  devasUmtf  in  this  case,  consists  in  the  refusal  to 
pay  to  the  ward  her  estate  in  his  hands.  To  establish  it,  two 
things  must  be  proven  :  1.  The  claim  or  demand  of  the  ward 
against  the  guardian.  2.  Hi^  refusal  or  inability  to  pay  it.  The 
judgment  establishes  the  first  point.  According  to  Locku?ood  «#. 
Bar^/lddf  it  is  evidence  of  a  debt  due.  It  is  the  highest  evidence-^ 
record  evidence-— that  the  plaintiffs  have  a  just  demand  against 
the  gomrdian.  Their  claim  has  been  ascertained  in  the  most  sol- 
emn form,  to-wit,  by  judgment  of  a  Court  of  competent  jurisdic- 
tion. The  pleadings,  and  the  judgment  thereon,  also  demonstrate 
the  character  of  the  claim,  and  the  character  in  which  the  guar- 
dian was  sued.  The  claim  is  for  the  estate  of  the  ward,  and  he 
is  sued  in  his  representative  character.  Being  still  good,  as  evi- 
dence of  a  claim  or  debt  due,  the  judgment  establishes  a  debt  due 
from  the  principal  of  this  surety,  as  guardian,  to  the  plaintiff; 
and  that  is  the  first  thing  to  be  proved  in  making  out  the  waste. 

The  entry,  by  the  Sheriff,  of  nulla  honaf  made  when  the  judg- 
ment was  unimpaired-— before  it  had  become  dormant,  under  the 
Act  of  1823— establishes  the  second  thing  to  be  proven,  to-wit, 
the  refusal  or  inability  of  the  guardian  to  pay  the  demand.  This 
entry  was  competent  to  prove  this,  before  the  judgment  became 
dormant.  It  was  then  competent  to  prove  that  there  were  no 
goods  of  the  defendant  to  be  found,  out  of  which  to  satisfy  the 
yudgment^  How  has  it  lost  this  competency  I  The  judgment  is 
sot  extinct — ^it  is  only  dormant.  It  has  lost  its  lien,  and  until  re- 
vived, cannot  be  enforced.  In  all  other  particulars,  it  subsists. 
It  subsists  as  evidence,  and  it  subsists  as  upholding  and  continuing 
the  legal  operation  of  entries  made  upon  the  execution  before  it 
became  dormant  The  entry  of  mdla  bona  has  the  legal  effect 
now,  that  it  would  have  if  the  judgment  was  not  dormant,  because 
it  was  made  at  a  time  when  the  judgment  was  capable  of  en- 
forcements—when a  levy  could  have  been  made,  if  there  had 
been  property  found  and  when  it  was  competent  for  the  Sheriff 
to  make  it. 

Let  the  judgment  of  the  Court  below  be  reversed. 

VOL  vm  45 
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' '      N^  60^-*-WfLLiAM  P.  Hakdwick,  pkinciff  ill  error,  ^.  Jamm  S» 

Hook,  receiTer^  &c.  defendant 

CI.]  I%e  olainiAiit,  aiid«r  Miv  lawi,  b«uig  oBtUled  to  tfaecostodj 
^rty  in  diqpota,  maj  oontr«ct  with  third  penoni,  m  to  the  ponewioa  thero^ 
of  I  and  such  third  persons  will  be  answerable  onlj  to  the  claimant.  But 
if  die  claimant  be  a  feme  eoveri,  and  incapable,  by  reason  of  sach  disability, 
of  interpofing  any  claim,  coming  wroDginlly  by  the  possession  herself,  she 
can  confer  tto  rights  on  others* 

19.]  It  !■  competent  for  Ooorts  of  Ohoneery  to  appoint  a  reefer  to  institQte 
mts  in  hk  «WB  name,  for  tha  re^e?y  of  assets  belongiBf  to  the  sttitofv  hi 
Bqnity ;  and  being  sabstitutod  in  the  place,  such  receiver  is  mbrogated  lo 
all  the  rights  of  the  real  parties  in  interest. 

f  3.]  A  decree  in  Chanceiy  is  evidence,  not  merely  of  the  fact  of  its  rendition, 
bat  also  of  all  the  consequences  resulting  therefrom.  It  may  be  given  in 
proof  against  persons  who  were  not  parties  to  the  l>ill,  in  support  of  the 
phsntifi^s  right  or  title  to  tne. 

[4.]  It  is  no  objectioa  to  a  decree,  dtat  it  was  rendei'ed  by  consent. 

[5.]  A  naked  tmiteeis  a  competent  witness  in  an  action  to  which  he  is  iiot  a 
patty, 

Assnmpsk,  ice  in  WaBlungton  Superior  CSourt,  Triad  before 
Judge  HoLTt  September  Term,  1849« 

Daniel  Harris,  as  guardian,  obtained  judgment  against  Morris 
Walden  to  a  large  amount,  and  caused  the  same  to  be  leried,  i« 
1842,  OB  a  number  of  negro  elaveB  in  the  possessiom  of  Walden. 
To  a  portico  of  these  negroes,  Sarah  Walden,  the  wife  of  Morris 
Walden,  by  her  next  friend,  L,  Mathis,  interposed  a  claim,  that 
tiie  same  were  her  separate  property,  and  gave  a  forthcoming  and 
claim  bonds,  with  William  P.  Hard  wick  as  surety.  The  negroes, 
•ft  that  time,  went  into  the  possession  of  Hard  wick,  and  remained 
in  his  possession  until  the  termination  of  the  litigation. 

Befere  the  claim  issue  was  tried,  Mrs.  Walden,  by  her  next 
frtend,  filed  a  bill,  alleging  the  foregoing  facts;  and  further,  that 
her  husband  received  this  property  in  trust  for  her,  and  held  it  as 
trustee ;  but  fearing  she  could  not  sustain  her  claim  at  Law,  pray- 
ed that  this  property  might  be  settled  as  a  prorision  for  her,  and 
that  the  creditor,  Harris,  might  be  enjoined.  Upon  this  bill,  a 
decree  was  rendered,  in  1846,  settling  onehalf  of  the  property  in 
dispute  to  Jeptha  Brantley,  in  trust  for  Mrs.  Walden,  and  provi- 
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diDg  tbat  the  other  half  be  sold  by  James  S.  Hook,  as  receiver  in 
£<piitj>aiidtliepiw»eds  paid  to  Harris,  the  creditor;  and  <<diat 
the  said  recover  in  Equity  proceed  to  collecti  and  if  necessary, 
to  sue  for  the  hire  of  said  slayes,  that  tnay  have  accrtied  or  become 
daOk  by  whorasooTer,  since  the  levy  of  the  Jija.  and  divide  the 
same"  equally  between  Harris  and  Mrs.  Walden,  throu^  her 
trustee. 

Hook,  the  receiver,  commenced  an  action  of  astmmpmtf  ij^ 
against  Hard  wick,  for  the  hire  of  the  negroes,  reciting  in  his  pe- 
tition the  decree  above  stated.  Upon  the  trial,  couns^  for  Hard- 
wick  took  exceptions  to  the  action,  on  the  ground  of  a  want  of 
privity  between- the  parties.  The  exception  was  overruled  by 
the  Court,  and  this  is  the  first  error  complained  of. 

Plaintiff  below  then  offered,  in  evidence,  the  record  of  the  bill 
and  decree,  which  was  objected  to^*^ 

1st.  Because,  by  the  bill,  the  right  to  the  hire  is  not  vested  in 
Ho<dE,  but  he  is  a  mere  agent  to  sue  in  their  names. 

2d.  Because  Hardwick  was  not  a  party  to  the  bilL 

3rd.  Because  the  decree  showed  that  at  the  time  Hardwick 
took  possession  of  the  property,  Hook  had  no  tide  thereto* 

The  Court  overruled  the  objections,  and  this  decision  is  alleged 
as  error. 

Jeptha  Brantliey  was  then  oflfered  as  a  witness,  by  Hook.  Ob- 
jection— diat  he  was  incompetent,  being  the  trustee  nanrod  in  the 
decree  for  Mrs.  Walden.  The  Court  overruled  the  ol:jectioi^ 
and  this  decision  is  asMgned  as  error. 

The  defendant  below  proposed  to  prove  by  one  E.  C.  Wilfiam- 
son,  a  contract  or  agreement  between  Mrs.  Walden  and  Hard- 
wick, about  the  hire  of  the  negroes,  in  September,  1842,  after  the 
bill  in  Equity  had  been  filed.  Objected  to  by  counsel  fi^r  Hook, 
«nd  ruled  out  by  the  Court,  and  this  decision  is  complained  of  as 
erroneous. 

The  defendant  then  proposed  to  prove  by  Isbam  H.  Sa£bld, 
that  Hardwick  had  paid  him  $100,  as  the  fee  contracted  by  Mri. 
Walden  for  the  defence  of  the  claim  case,  before  the  property 
went  into  the  possession  of  Hardwick.  On  objection  by  plaintiff's 
counsel,  the  Court  rejected  the  evidence,  and  this  decision  is  as- 
signed as  error. 

Defendant's  counsel  then  proposed  to  prove  by  Charles  J. 
JeDkitts,  that  the  decree  in  the  Equity  cause  was  made  and  drawn 
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by  comisd,  mud  subinktod  to  be  signed  by  the  J«ry»  by  comemL, 
The  Coort  rejected  the  eridencey  and  thb  decinon  is  ■nigwed  m 


Defendant's  counsel  reqaested  the  Court  to  charge  the  Jury*— 

Ist.  That  from  the  decree  under  the  bill,  there  is  no  OTidenoe 
of  title  in  the  plaintiff,  to  authorize  a  recovery  in  this  acdon. 

2d.  That  if  the  Jury  beliered  that  Hard  wick  went  into  the  pos- 
sesstoa  of  the  negroes,  under  a  contract  with  Mr&  Walden,  if  Ha- 
Ue  at  alU  he  is  liable  to  Mrs.  Walden. 

3d.  That  after  the  hall  was  filed,  Hardwick  could  contract  wkh 
Mrs.  Walden,  he  being  no  party  to  the  bill«  especially  if  he  had  no 
notice  of  it. 

The  Court  refhsed  so  to  charge,  but  on  the  contrary*  among 
other  things,  charged  the  Jury,  that  **  In  this  case,  the  decree 
vests  the  legal  tide  in  Hook  to  the  hire,  and  he  has  a  right  to  re- 
cover all  the  hire  in  this  suit,  against  Hardwick*  from  the  time  the 
Court  of  Equity  to<^  jurisdiction  of  the  cause;  that  the  legal  title 
to  the  hire  was  separated  by  the  decree  from  the  legal  title  to  the 
property,  and  vested  in  Hook ;  that  if  Mrs.  Walden  had  been  a 
Jeme  9olef  when  the  prc^perty  went  from  the  Sheriff  to  Hardwick* 
she  would  have  had  the  right  to  contract  about  the  possession* 
and  would  have  been  bound  by  it,  but  being  a  /erne  cotert^  she 
could  make  no  contract  to  impair  her  rights  after  the  Court  of 
Equity  took  jurisdietion  of  the  cause;  that  the  hire  must  be  gov* 
«med  by  the  decree." 

All  of  which  charge  and  refusal  to  charge,  is  assigned  as  errcMT. 

Johnston  and  Thomas,  for  plaintiff  in  error. 

To  maintain  the  action  of  assumpsit,  a  promise,  express  or  im- 
plied* must  be  proved*  «nd  the  contract  must  be  proved  to  have 
been  made  by  the  defendant  with  the  plaintiff,  and  him  only.  1 
Sammd.  PL  ^  Bv.  109,  42.  4  B.  4-  JL.  437.  1  Bast,  497.  8  T. 
R.  333.     Brown  on  Actions  at  Law,  328.    9  C.  ^  P.  87. 

The  consideration  must  have  proceeded  from  the  plaintiff,  and 
at  the  defendant's  request,  express  or  implied.  1  Saund.  PL  9f 
E9. 148.     1  T.  iL  20.     atr,  933.     Brown  on  Actions,  328. 

In  all  actions  at  Law,  the  plaintiff  must  be  the  one  in  whom  the 
Ugal  right  was  vested,  at  the  time  the  cause  of  action  arose. 
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Br9wm  m  Actitmt^  99,  103.     Broom  tm  Partiee^  1.     7  7.  iL  50, 
M7.     2  Bmg.  20.     8  T.  i?.  332.     3  Camp,  417. 

A  contract,  being  a  mere  cboee  in  action,  cannot  be  amigned, 
0O  as  to  allow  the  assignee  to  sue  in  bis  own  name.  He  must  use 
tbe  asngnor.     Brmtm  on  Aetions,  105,  and  authorities  there  cited. 

Covenants  do  not  run  witb  personalty.  Broom  on  Parties,  10. 
13  East,  63.     10  East,  279. 

A  receiver  is  one  appointed  by  tbe  Court  to  provide  fbr  tbe 
safety  of  property  pending  the  litigation — to  take  care  of  the  prop- 
erty in  dispute,  and  pay  it  over,  and  its  profits,  to  tbe  party  event- 
ually entitled.  Tbis  was  not  a  proper  case  nor  a  proper  time  fbr 
tbe  appointment  of  a  receiver.  1  8mith*s  Ch.  Pr.  628,  '9.  2 
Madd.  Ch.  Pr.  Bennett's  Ch.  Pr.  89.  16  Wend.  R.  405, 21.  3 
DanieTs  Ch.  Pr. 

A  receiver  cannot  bring  an  action  in  bis  own  name.  Wben  be 
sues,  be  sues  by  permission  of  tbe  Court  of  Cbancery,  and  sues  in 
tbe  name  of  tbe  party  baving  tbe  legal  rigbt.  1  Smith's  Ch.  Pr. 
639.  3  Ath.  750.  16  Wend.  410.  3  Bro.  C.  C.  86.  1  Mkns. 
Ch.R.W. 

Tbe  rigbts  of  tbird  parties,  neitber  parties  nor  privies  to  a  suit, 
cannot  be  affected  by  tbat  suit. 

Tbo  testimony  of  a  trustee  is  not  admissible  in  a  suit  lor  tbe 
benefit  of  tbe  cestui  qwt  trust,  because  tbe  fund  is  to  be  paid  to  bin, 
and  ia  subject  to  be  retained  for  any  balance  due  bim  firom  tbe 
ceshn  que  trusty  be  being  entitled  to  commissions. 

C.  J.  Jbnkims,  fi)r  defendant. 

Tbe  decree  in  Cbancery,  appointing  Hook,  (tbe  plaintiff  below,) 
receiver,  vests  in  btm  a  legal  title  to  tbe  bire  of  tbe  slaves  in  con* 
test,  9]ccmh!kg  pendente  lite,  and  the  defendant.  Hard  wick,  is  legal* 
ly  Mable  for  it — bence  tbe  privity.  1  8tory^s  Equity,  §73.  9  Sto- 
ry'* Equity,  $(831, 833,  834.  8  Paige's  Chancery  Reports,  $$565, 
388.  2  Roper  on  Husband  and  Wife,  117,  118.  8  Term  Re- 
ports, 547. 

Tbe  record  of  tbe  suit  and  decree  in  Cbancery,  was  compe- 
tent evidence,  even  against  a  stranger,  tosbow  title  in  tbe  plaintiff 
below.  1  Starkie^s  Evidence,  212.  1  GreenieaJ's  Evidence, 
$538,  '9. 

A  trastee,  wben  not  a  party  to  tbe  record,  nor  liable  for  costs, 
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is  a  competent  witness,  tboogli  bis  eeitni  que  tnut  m%f  have  an 
interest  in  tbe  record.  PkUUp^  Evidemcef  41.  JN^rris  Peakit% 
Bvidmee,  229.  1  Greadeqfg  Evidenee,  f  333.  1  D^mgUm'  Ee- 
fwU^  140.  1  P.  WSOiamu'  E^forU,  289,  290.  1  Modan^  B^ 
poritt  107. 

A  decree  in  Chaoeery,  hanng  been  pot  in  eyidence,  stniplj  to 
sbow  plaintiff's  legal  right— to  e^abliab  prmty^— not  to  fix  defend^ 
ant's  tiability — it  was  not  competent  for  defendant  to  attadc  that 
decree  collaterally,  by  proving  that  it  was  fmnded  on  consent  be- 
tween tbe  parties. 

By  Cie  Court. — Lumfkik,  J.  delivering  the  opinion. 

[1.}  Is  Hard  wick  liable  to  pay  hire  to  any  body  fi>r  the  negroes 
which  were  in  his  possession!  Had  he  got  the  custody  <^them 
ftom  one  capable,  in  Law,  of  giving  it-His  all  lawful  claimants,  we 
apprehend,  are-^-tben,  most  dearly,  be  wonld  have  been  Tespoo- 
atUe  to  no  one  else ;  and  might,  as  he  seeks  to  do  in  this  case, 
have  protected  himself  from  hire,  by  contract  with  the  claimant. 
But  Mrs.  Walden,  b^ng  tijeme  covert,  was  incapable,  in  Law,  of 
interposing  any  clainu  She  herself  acquired  the  possession  of 
these  slaves,  wrongfully.  The  Sheriff  had  no  right  to  give  it  to 
her ;  and,  consequently,  she  could  confer  no  right,  by  contract  or 
oth^wiae,  upon  the  defendant,  Hardwick.  He  is,  therefere,  lia* 
ble  for  hire  to  the  rightful  owner  of  the  property,  upon  an  im* 
plied  assumpsit. 

[2.]  Is  Hook,  the  plaintiff,  entitled  to  sue  for  and  recover  this 
hire,  as  receiver  I  We  see  no  reason  why  he  may  not  The 
power  ia  expressly  conferred  upon  him  by  the  decree ;  and  it  is 
competent  for  a  Court  of  Chancery  to  delegate  sudi  authority. 
It  is  the  every-day  practice  to  do  so.  When  appointed,  hb  right 
rebates  back  to  the  commencement  of  his  principal's  thle.  Being 
substituted  in  tbe  place,  he  is  subrogated  to  all  the  rights  of  the 
true  owners  of  the  property.       .     . 

[3.]  But  it  is  said  thctt  Hardwick  was  not  a  party  to  the  h^ 
and  that  therefore  the  decree  was  inedofissible  against  bimr-4hat 
it  was  rei  inter  aiioe  acta.  Judgments  and  decrees  are  not  only 
evidence  of  the  fact  of  their  rendition,  but  of  all  the  legal  conse- 
quences  resulting  from  that  fact^  whosoever  may  be  the  parties  to 
tbe  suit  in  which  it  is  offered  in  evidence.     The  record  may  be 
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iatroclttced  where  k  eonstttotes  one  of  the  munimentB  of  the  par« 
ty*s  title  to  an  estate,  as  where  a  deed  was  made  under  a  decree 
IB  Chancery.  Bsrr  ##.  CrrmtZt  4  Wheatmi,  213.  So,  here  it  is 
eompetenty  by  the  decree,  to  eaCabli^  the  plaintiff's  right,  as  re* 
eeirer,  to  maintain  this  action.  The  defendant  is  not  afiected  by 
it.  He  is  entitled  to  every  defence  which  he  might  hare  hed,  had 
the  eetaon  been  brought  by  Harris,  the  creditor,  and  Brantley,  the 
trustee  of  Mrs.  Walden. 

[4.]  Nor  wms  it  «rror  in  the  Court  to  relnse  to  allow  Mr.  Jenk* 
ins  to  testify  that  the  decree  in  the  biD,  filed  to  protect  the  wile's 
equity,  was  rendered  by  consent.  This  would,  in  no  wise,  affioct 
its  validity,  even  if  it  could  be  attacked  in  this  collateral  way. 
The  parties  to  the  proceeding  had  a  right  to  compromise  their 
controversy ;  and  why  should  third  persons  object,  provided  they 
are  not  prejudiced  by  it  1  Indeed,  so  far  from  there  being  any- 
thing wrong  in  this,  I  had  looked  upon  it  as  a  duty  to  ^  agree 
with  our  adversary,  while  in  the  way  with  him.'' 

The  Court,  too,  was  right  in  rejecting  all  testimony  which  was 
offered,  either  for  the  purpose  of  proving  a  contract  between 
Hardwiek  and  Mrs.  Walden,  exempting  him  from  the  payment 
of  hire,  or  the  expenditure  of  money,  on  her  account,  to  attor-' 
neys  atid  others.  We  repeat,  that  as  a  married  woman,  she  was 
incapable  of  contracting  in  relation  to  this  property,  it  not  having 
been  at  that  time  settled  to  her  separate  use.  And  whatever 
claim  Mr.  Hardwiek  may  have  in  Equity,  against  the  trustee  of 
Mrs.  Walden,  (and  that  he  is  entitled  to  relief,  I  will  not  deny,) 
atill,  he  cannot  plead  them,  either  by  way  of  payment,  or  set-off 
to  an  action  at  Law,  brought  against  him  for  the  undivided  hire  of 
tbe  negroes,  while  the  title  was  joint,  and  before  they  were  dis- 
tributed between  the  wife  and  the  creditor  of  her  husband. 

[5.]  There  is  one  other  decision  excepted  to,  and  that  is  the 
ruling  of  the  Court,  that  Brantley,  the  trustee,  under  the  decree 
of  Mrs.  Walden,  was  competent  to  prove  the  hire  received  by 
Hardwiek.  To  disqualify  a  witness,  on  the  ground  of  interest,  it 
neat  be  fixed  and  certain*  and  not  remote  md  contingent.  10 
Jhhu.  R.  21.  1  Ih.  491.  3  DaU.  508.  2  Tyler,  399.  1  Term 
Rep.  163.  5  Jo^bM.  Rep.  256.  And  Mr.  Phiilipt,  in  his  Treatise 
on  Evidence,  (1  volume,  40,)  remarks,  that  <<  it  may  be  laid  down 
as  a  general  rule,  that  executors  in  trust,  trustees  and  agents  are 
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not  incompetentt  merely  on  the  ground  of  tbeir  liability  to  ac- 
tion/* 

It  never  waB  held  th^  a  naked  tmat  would  exclude  one  fFom 
betng  a  witness.  Willis  on  Tru$iee$,  227,  and  ctueseiimL  If  he 
were  a  party  to  the  record,  in  a  Court  of  Law.  the  rule  would  be 
otherwise ;  but  in  Equity,  be  might  even  Uien  be  examined  as  a 
witness*  by  leave  of  the  Court,  which  is  granted  in  sudrcaaos,  as 
amauer  of  course.     Marr  vs.  Ward,  2  Atk.  Rep.  228. 

Here  Brantley,  as  trustee,  was  no  party  to  this  suit.  He  is  not 
responuble  for  cost,  nor  the  result,  nor  the  expense  of  carrying  it 
OB.  He  is  neither  the  real  nor  the  nominal  party.  Tbere  is  noth- 
ing then  to  disqualify  him,  and  we  are  of  opinion  that  his  testimo- 
ny was  rightfully  received. 


No.  61. — The  State  of  Georgia,  ex  r«/.  John  H.Low,  phdntiff 
in  error,  r#.  Georoe  W.  Towns,  Govemor,  &c.  of  the  State 
of  Georgia,  defendant. 

£1.]  Where  two  individoali  claim  the  right  to  the  office  of  Clerk  of  the  Cooit 
of  Ordinary,  and  one  of  them  obtains  acommistion  htjim  theCkivemor,  it  it 
competent  for  the  Judiciary  to  go  behind  the  commistion,  and  to  inqoire 
into  the  Tahdity  of  the  election,  and  decide  the  righta  of  ihe  oonteating 
paitiei,  notwithatanding  the  Governor  may  have  isaaed  a  commiaaion  to 
one  of  them,  finom  the  evidence  before  him. 

[2.]  The  iMoiing  a  commission  bj  the  Governor  to  such  Clei^,  is  mereij  a 
ministerial  act,  required  by  law,  and  not  a  duty  enjoined  by  the  Constito- 
tion,  and  is,  therefore,  only  prima  fade  evidence  of  title  to  the  oflBce,  and 
not  cMefiMlne. 

[3.]  However  clear  it  may  be,  as  a  general  legal  proposidon,  that  when  a 
mere  mimiiiefimi  act  is  required  to  be  perfenaod,  by  law,  on  the  part  of  aa 
executive  officer,  and  individaalrighu  depend  on  the  peHbrmanee  of  that 
act,  that  the  prc^r  tribunals  of  the  country  have  jurisdiction  to  compel  ka 
performance ;  yet,  for  polUieal  reasons  alone,  the  Chief  Bffagistrate  of  the 
State  cannot  be  compelled,  by  wumdamu$f  to  perform  such  ministerial  act. 

[4.}  When  the  relator,  applying  for  a  ma»damu$  mm  against  the  Governor,  to 
issoe  to  him  a  eomraiaaioaas  Clerk  of  tiie  Court  of  Ordinary,  had  foiled  to 
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eotablish  hia  title  to  the  office,  by  the  jadgment  of  a  Oooxt  of  competent 
jarifldictioii :  Held,  that  the  Court  had  no  jnrudiction,  according  to  the  re^ 
lator^s  own  showing,  to  award  the  mandamui  nisi  against  the  Goyemoi; 

Application  for  a  mandamus  absolute.  Decided  hj  Judge 
Johnson,  22d  March,  1850. 

This  was  an  application  for  a  mandamus  to  compel  the  Govern- 
or to  issue  a  commission  to  die  relator,  John  H.  Low,  as  Clerk 
of  the  Court  of  Ordinary  of  Henry  County.  The  petition  for  a 
mandamus  nisi  set  forth  the  following  facts  : 

On  the  second  Monday  in  January,  1847,  John  H.  Low  was 
elected  Clerk  of  the  Court  of  Ordinary  of  Henry  County,  and 
was  duly  commissioned  and  qualified.  On  the  first  Monday  in 
January,  1849,  Peter  Z.  Ward  and  four  others  were  elected 
Justices  of  the  Inferior  Court  of  Henry  County.  On  the  second 
Monday  in  January,  1849,  before  the  Justices  elect  were  com- 
missioned and  qualified,  Columbus  W.  Smith  and  two  others^ 
being  a  majority  of  the  Justices  of  the  old  Court,  re-elected  Low 
Clerk  for  the  next  ensuing  two  years,  and  transmitted  the  certi- 
ficate of  his  election  to  the  Governor,  as  required  by  law.  Garry 
Grice,  one  of  the  old  Court,  without  any  authority  from  the  Go- 
vernor, on  the  same  day  proceeded  to  swear  in  two  members  of 
the  new  Court.  After  the' election  of  Low — ^but  on  the  same 
day — the  new  Court,  without  Clerk,  Sheriff  or  recx>rd,  proceeded 
to  and  elected  one  James  Pyron  Clerk  of  the  Court  of  Ordi- 
nary for  the  next  two  years,  and  fraudulently  transmitted  a  certi- 
ficate of  his  election  to  the  Governor,  who  soon  thereafter  issued 
a  commission  to  James  Pyron.  At  the  April  Term,  1849,  of 
Henry  Superior  Court,  an  information,  in  the  nature  of  a  writ 
of  quo  warranto,  upon  the  relation  of  John  H.  Low,  issued 
against  James  Pyron,  to  inquire  as  to  the  authority  by  which  he 
exercised  the  said  office ;  and  after  hearing  his  return  thereto,  a 
judgment  of  ouster  was  granted,  removing  Pyron  from  the  said 
office,  which  judgment  was  unreversed  and  unappealed  from. 
After  this  judgment.  Low  again  applied  to  the  Governor  for  a 
commission,  who  refused  to  issue  a  commission  to  him.  In  con- 
sequence of  which  refusal,  the  new  Court  again  appointed  Py- 
ron Clerk,  which  appointmrent  was  recognized  by  the  Governor. 

The  petition  farther  stated,  that  the  judgment  of  ouster  had 
VOL.  vin.  46. 
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been  officially  communicated  to  the  Goyernor,  and  he  requested 
and  required  to  commission  Low,  which  he  had  refused  to  do. 

On  this  petition,  Judge  Johnson,  on  the  18th  December,  1849, 
granted  a  mandamui  nisi,  requiring  the  Governor  to  show  cause, 
on  the  fourth  Monday  in  February,  1850,  why  he  should  not  is- 
sue a  commission  to  the  petitioner. 

In  response,  Got.  Tovmst  **  to  manifest  his  respect  for  the  ju- 
dicial department  of  the  State  Government,''  and  ''  without 
thereby,  in  any  degree,  acknowledging  the  jurisdiction  of  the 
Court  over  him,  as  the  Executive,  by  mandamus,  or  waiving  by 
his  response,  any  power  or  right  conferred  to  him  by  the  people, 
under  the  State  Constitution,"  **  submitted  the  following  consid- 
erations and  reasons  why  the  Court  should  not  take  farther  cog- 
nizance of  the  case  made  upon  the  relation  of  John  H.  Low : 

"  1st  Because,  as  Governor  of  the  State,  deriving  hb  powers 
from  the  Constitution  thereof,  he  has  been  made  a  co-ordinate, 
separate,  distinct  and  independent  department  of  the  Govern- 
ment ;  and  as  the  Executive  Magistrate,  filling  said  department, 
he  b  not  subject,  in  the  dischai'ge  of  any  duty,  or  the  exercise  of 
any  power  within  the  range  of  his  department,  to  the  mandate  of 
the  Judiciary,  but  is  amenable,  alone,  for  a  failure,  or  omission, 
or  reflisal  to  execute  an  Act  of  the  Legislature,  to  the  people  of 
Georgia. 

**  2d.  Because,  by  no  just  interpretation  of  the  Constitution  of 
Georgia,  can  a  separate,  distinct,  co-ordinate  and  co-equal  officer 
be  made  a  subordinate  and  ministerial  officer ;  obliged,  under  the 
penalty  of  contempt,  to  obey  the  mandate  or  order  oi  his  co- 
equal and  co-ordinate,  in  any  manner,  whatever,  concerning  his 
executive  duties ;  and  because,  the  Judiciary,  having  no  such 
paramount  power  by  the  Constitution  over  the  Executive,  it  can 
derive  no  right  flrom  the  Legislature,  so  as  to  change  or  alter  the 
distribution  of  powers  and  duties,  as  prescribed  in  the  Constitu- 
tion." 

A  third  gpround  was  taken  in  the  response,  denying  that  any 
judicial  decision,  establishing  relator's  right  had  been  communi- 
cated to  respondent,  which  was  waived  on  the  hearing. 

The  Court  refused  a  mandamus  absolute,  on  the  ground  that  a 
writ  of  mandamus  will  not  lie  from  the  Superior  Court  against 
the  Governor  of  the  State  of  Georgia,  to  compel  the  perfonn^iice 
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of  an  act  which,  as  Governor,  he  is  required  by  law  to  perform, 
and  which  he  refuses  to  perform. 

To  this  decision  Low,  by  his  counsd^  excepted,  and  alleges  the 
same  to  be  erroneous. 

Dotal  &  Nolan  and  R.  V.  HARDKMANt  for  plaintiff  in  error, 
cited — 

CkmstittOwn  of  ike  StaU,  art.  3,  §7.  Baitner  ve.  The  State  ex 
rel.  Pitts,  7  Ga.  Rep.  473«  Kendall  vs.  The  United  States,  18 
Peters,  610. 

L  L.  Haeris  and  A.  H.  Kenan,  for  defendant  in  error* 

Points  made  and  auUiorities  cited  by  Iverson  L.  Ha&ris,  for 
defendant  in  error— 

The  writ  of  mandamus  tcill  not,  in  any  ease,  lie  to  the  Executive, 
but  can  be  directed  only  to  heads  of  departments,  upon  whom 
the  Legblature  have  imposed  ministerial  duties  not  in  conflict 
with  their  political  duties  to  the  Executive.  Marbury  vs.  Madi* 
son,  1  Oranch's  Rep.  137.     Case  ^  Kendall-^  12  Peters'  R.  610. 

The  maxim,  that  for  every  wrong  diere  is  a  remedy,  cannoty 
upon  proper  examination,  be  found  to  furnish  the  fountain  of  the 
power  claimed.  For  its  just  interpretation,  see  Broom^s  Legal 
Maxims,  pp.  43,  44,  80. 

The  other  maxim,  that  a  private  inconvenience  must  be  per* 
mitted  to  go  unredressed,  rather  than  a  public  inconvenience  be 
created  by  the  attempt  to  furnish  a  remedy,  controls  the  first. 
Broom's  Legal  Maxims,  p.  77. 

That  the  writ  of  mandamus,  in  England,  is  an  executive  and  not 
a  judicial  writ;  though  issuing  out  of  the  Queen's  Bench  it  al- 
ways runs  in  A^iiam^.  3  Black.  (Jom.  110.  Bacon's  Ahridg.  tide 
Mandamus.     Ex  parte  Crane,  5  Peters'  Reps.  190. 

In  Georgia,  the  power  to  issue  this  writ  is  conferred  on  the 
Superior  Courts,  by  the  Constitution ;  yet  the  character  of  it  is 
not  in  substance  changed,  nor  has  it  acquired,  by  the  constitu- 
tional delegation,  any  new  force  or  larger  extent  of  jurisdiction 
than  it  had  in  England.  It  goes  in  cases  where  it  is  necessary  to 
carry  out  their  judicial  powers  against  precisely  the  same  inferior 
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officers  and  jadicatories  embraced  within  iu  tompakhre  range  in 
Sngland.     §7,  art.  3,  CanstittUum  of  Georgia. 

Mamdamut  being  an  exeoatire  wiit,  would  have  belonged  to 
tlie  Superior  Court,  as  an  incident  to  its  general  jurisdictiony 
without  the  express  grant  of  it  by  the  Constitution.  Adopting 
StoiwUf  1784,  Primee'*  Dig.  570. 

A  change  in  the  forms  of  writs,  made  necessary  by  the  chaoge 
of  our  form  of  Government,  is  only  authorized  by  our  Adopting 
Scatnte,  so  far  as  to  mould  them  to  suit  similar  departments  and 
eifBoee  in  thia  Government.  Pursuing  the  spirit  of  that  Act,  and 
the  analogies  of  lawi  the  mandamus  should  dltoays  nm  tit  the 
name  of  "  the  Governor  of  Georgia."  Adopting  Statute,  1784, 
Fr.  670. 

Mandamus  will  not  lie  against  the  Executive  of  Georgia. 
Msmmomd  vs.  WAkaker,  decided  by  Judge  Strong,  tn  1822.  Wil- 
Ham  B.  Joknson  vs.  Compton,  Surveyor  General,  decided  iy  Judge 
Merriwether,  1849. 

It  will  not  lie  to  compel  the  Governor  to  issue  a  commisdon. 
%V9l.  of  Supplement  to  U.  S.  Digest,  p.  384— <»^r^  Hawkins  vs. 
Oovemor,  Pike's  Reps.  570< 

The  aaeeutivei  Tegi^ative  and  judiciary  departments  of  govem- 
meni»  declared  to  be  separate,  distinct,  independent.  Co-ordina- 
tion and  equality  are  fairly  implied  from  that  declaration.  §1, 
«r^  IV  Censeitutien  rf  Georgia. 

The  distribution  of  powers,  and  the  limitations  and  restrictions 
as  to  the  exercise  of  others,  preclude  the  idea,  that  the  para- 
mount, supreme  power  asserted,  is  consonant  with  our  form  of 
Government.    §1,  art.  1,  Con.  State  qf  Georgia. 

AU  the  powers  of  the  Government,  consisting  of  three  classes^ 
having  been,  by  the  Constitution,  apportioned  among  the  depart- 
ments, it  is  inusted,  that  it  is  not  within  the  competency  of  the 
Legislature  to  add  to  «r  abridge  those  con/erred;  nor  can  it,  by  a 
law  imposing  any  duty,  degrade  die  Executive  from  the  equaliiy^ 
given  him  by  the  Constitution.  {1,  art.  1,  Cons.  Ga.  Marbury 
vs.  Mudison,  1  Cranch,  137. 

The  Judges  of  the  Superior  Courts  having  f^tM^  judicial  pow- 
ers by  the  Constittttion,  it  follows  that  one  of  them  cannot  be 
compelled,  in  a  civil  suit,  to  obey  any  writ  issued  by  another, 
whether  that  writ  be  mandamus  or  attachment.  See  §1,  art.  d« 
Cone.^  Ga. 
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Members  of  the  Legislature  are  exempt  from  arrest  or  impri* 
sonmenty  in  cWii  cases,  during  Uie  time  they  are  engaged  in  the 
huiness  cf  legislation.    §14,  or/*.  1,  Gms, 

It  is  a  necessary  implication  from  the  consideration  of  the 
fumctifmt  of  the  Executive— the  equality  of  rank  with  the  other 
departments^  and  being  entitled  to  the  same  privileges  that  they 
possess — that  the  Governor  cannot  be  liable  to  arrest,  imprison- 
ment or  detention,  v>Mle  he  ie  in  the  discharge  qf  the  duties  rf  his 
€ffice^  and  for  this  purpose  his  person  must  be  deemed  to  possess, 
at  leUst  in  civil  cases,  an  official  inviolability,  3  Story's  Com.  on 
Constitution,  419. 

By  the  Gbtfrt-^WARNBR,  J.  delivering  the  opinion. 

This  is  an  application  on  the  part  of  John  H«  Low,  the  relator, 
for  a  mandamus  nisi  against  Governor  Towns,  to  show  cause  why 
he  should  not  issue  to  him  a  commission  as  Clerk  of  the  Court  of 
Ordinary  of  Henry  County. 

It  appears  from  the  record,  that  Low,  the  relator,  was  elected 
Clerk  of  the  Court  of  Ordinary  of  Henry  County,  in  January, 
1847,  for  the  then  ensuing  two  years ;  that  in  January,  lS49p 
Low,  the  relator,  claims  to  have  been  duly  re-elected  to  the  office 
by  the  old  Court,  for  two  years,  and  that  James  Fyron  also  claim* 
ed  to  have  been  duly  elected  to  the  same  office,  by  the  newly 
elected  Justices  of  the  Inferior  Court,  in  January,  1G49,  for  the 
ensuing  two  years.  Both  applicants  for  the  office  presented 
certificates  of  their  election,  to  the  Executive  Departnent,  and 
d^nanded  a  commission.  The  Governor  iesued  a  commission  to 
Pyron,  who  was  appointed  by  the  new  Court,  and  refused  to 
commission  Low,  who  was  appointed  by  the  old  Court.  Subse- 
quently, a  writ  of  quo  warranto  was  filed  in  the  Sup^or  Court 
of  Henry  County  against  Pyron,  and  at  the  April  Term  of  thai 
Court,  in  the  year  1849,  judgment  of  ouster  was  rendered  against 
Pyroo,  ousting  him  from  the  office  of  Clerk,  on  the  ground  thai 
he  was  not  elected  according  to  law.  At  the  October  Term,  1849» 
of  Henry  Superior  Court,  another  order  was  made  by  tliail 
Court,  ordering  the  bo(^  and  papers  appertaining  to  die  offioo 
of  Clerk  of  the  Court  <^  Ordinary,  to  be  turned  ov«r  to  the 
Clerk  holding  a  commissi(Hi  issued  in  1847 ;  but  there  is  no  judg* 
meot  of  any  Court,  deciding  that  Low,  the  relator,  was  legally 
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elected  to  the  office  of  Clerk,  in  January,  1849.  The  fact  ap- 
pearing on  the  face  of  the  record,  that  the  books  and  papers  ap- 
pertaining to  the  office  were  directed,  by  the  judgment  of  the 
Superior  Court,  to  be  turned  over  to  the  Clerk  holding  a  commis- 
•  sion  issued  in  1847,  clearly  shows,  that  the  validity  of  Low's 
election  in  January,  1849,  was  not  determined  by  the  Superior 
Court,  but  remaiued  an  open  question.  Such  being  the  iacts  of 
the  case,  in  December,  1849,  application  Vas  made  by  Low,  to 
the  Judge  of  the  Superior  Court  of  the  Ocmulgee  Circuit,  for  a 
mandamui  nisi,  calling  upon  the  Governor  to  show  cause  why  he 
should  not  issue  a  commission  to  him,  as  the  duly  elected  Clerk 
in  January,  1849. 

To  this  mandamus  nisi  the  Governor  responded,  denying  the 
juiisdiction  of  the  Court  to  issue  a  mandamus  against  him,  but 
does  not  admit  the  right  or  title  of  Low  to  the  office  whidi  he 
claims. 

[1.]  In  Pitts  vs.  Bonner,  this  Court  held,  that  the  issuing  a  com- 
mission to  the  Clerk  appointed  by  the  Court  of  Ordinary,  by  the 
Governor,  as  required  by  the  Act  of  1799,  was  a  ministerial  act, 
and  that  it  was  competent  for  the  judiciary  to  go  behind  the  com- 
mission, and  to  inquire  into  the  validity  of  the  election  of  the 
person  so  commissioned,  at  the  instance  of  an  individual  whose 
rights  might  be  prejudiced  thereby.     7  Ga.  Rep.  479. 

The  power  of  the  judiciary  to  inquire  as  to  the  right  or  title 
of  one,  holding  and  exercising  the  duties  of  an  office,  under  a 
commission  from  the  Governor,  has  been  gravely  questioned,  as 
being  an  unauthorized  interference  widi  the  duties  of  the  execu- 
tive department  of  the  govei*nment,  and  those  high  in  authority 
have  been  made  to  feel  "  an  involuntary  shudder,  as  if  at  the  near 
approach  of  gprasping  power,  the  judiciary  was  about  to  plant  its 
iron  heel  upon  a  prostrate  Constitution.**  With  the  most  pro- 
found respect  for  the  executive  department  of  the  government, 
we  cannot  assent  to  the  proposition,  that  the  mere  ministerial  act 
of  the  Governor,  issuing  a  commission  to  an  individual,  shall  be 
conclusive  evidence  of  his  right  and  title  to  the  office  which  he 
claims  under  it,  and  that  the  Courts  have  no  power  or  authority 
to  look  behind  the  commission,  and  adjudicate  the  rights  of  the 
parties  claiming  the  office,  under  the  Constitution  and  laws  of  the 
State.  In  this  country,  supreme  power  exists  in  the  people 
alone,  and  they  have  created  certain  offices  for  their  own  hen^t* 
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The  Clerk  of  the  Court  of  Ordinary  derives  his  office  from  the 
Constitution  and  t?ie  law,  not  from  the  prerogative  of  the  execu- 
tive department  of  the  government. 

[2.]  The  tenure  by  which  the  office  is  held,  does  not  depend 
upon  the  commission  which  the  Governor  may  think  proper  to 
issue ;  that,  it  is  true,  may  be  prima  facie  evidence  of  his  ap- 
pointment; but  suppose  the  certificate  of  appointment  furnished 
the  Governor  had  been  forged,  and  the  person  commissioned  by 
him  had  never,  in  feet,  been  appointed  by  the  Court  of  Ordinary 
as  its  Clerk  %  Shall  the  ex  parte  proceeding  of  issuing  a  com- 
mission by  the  Governor,  who  has  no  power  to  summon  a  Jury 
to  try  questions  of  fact,  or  command  the  attendance  of  witnesses, 
be  held  conclusive  as  to  the  rights  of  the  citizen,  claimed  under 
the  laws  of  the  land  1  The  validity  of  the  title  to  an  office  creat- 
ed by  law,  is  a  judicial  question— one  which  it  is  not  only  the 
duty  of  the  Courts  to  decide,  but  one  which,  in  our  judgment,  it 
is  the  exclusive  province  of  the  judiciary  department  to  deter- 
mine, notwithstanding  the  Governor  may  have  commissioned  one 
of  the  claimants.  The  commissioning  Clerks  is  no  part  of  the 
duty  enjoined  by  the  Constitution  on  the  executive  department 
of  the  government ;  nor  has  the  Executive  any  discretion  as  to 
who  shall  be  appointed  Clerk  of  the  Court  of  Ordinary  i  all  that 
the  Governor  is  required  to  do,  by  the  Act  of  1799,  is  to  commit* 
sum  the  Clerk  who  shall  be  appointed  by  the  Court  of  Ordinary. 
By  the  sixth  section  of  the  third  article  of  the  Constitution,  the 
powers  of  a  Court  of  Ordinary,  or  Register  of  Probates,  are 
vested  in  the  Inferior  Courts  of  each  County  in  this  State,  which 
Inferior  Courts  have  the  power  to  vest  the  care  of  the  records 
and  other  proceedings  thereon,  in  the  Clerk  or  such  other  person 
as  they  may  appoint.     Prince,  911. 

By  the  1st  section  of  the  Act  of  1799,  the  Courts  of  Ordinary 
in  each,  county,  are  authorized  to  appoint  their  own  Clerks,  who 
shall  be  commissioned  hy  the  Crovemor.    Prince,  231. 

It  will  be  perceived  that  the  Clerk  of  the  Court  of  Ordinary 
derives  his  right  to  the  office,  when  appointed,  not  from  the  exec- 
utive department  of  the  government,  but  from  the  Constitution 
and  tho  law.  Deriving  his  title  to  the  office  from  the  Constitu- 
tion and  the  laws  of  the  people  of  the  State,  when  appointed  in 
accordance  with  the  law,  he  acquires  a  vested  right  to  all  the  ben- 
efits arising  therefrom,  which  tbe  laws  of  his  country  will  pro- 
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tect.  To  withhold  from  the  Clerk,  when  legally  appointed,  faia 
comnMsaion  which  the  law  entitled  him  to  receive  from  the  Go- 
vernor, is  not  only  a  violation  of  the  laWf  hat  of  a  tfeited  Ugml 
right.  When  a  contest  arises  hetween  two  individuals  respecting 
that  right,  although  one  of  the  parties  may  derive  his  claim  there- 
to, under  a  commission  from  the  Governor,  issued  in  accordance 
with  his  judgment,  from  the  evidence  before  him,  as  to  which  of 
the  contesting  parties  was  legally  elected  Clerk,  the  judicial  tri- 
bunals of  the  State  have  the  appropriate  jurisdiction  of  the  ques- 
tion, and  may  proceed,  according  to  the  course  of  the  Common 
Law,  and  finally  adjudicate  the  respective  rights  of  the  parties 
as  to  who  was  legally  elected  and  entitled  to  the  commissioB,  un- 
der the  law.  This  is  a  government  of  law9  and  not  <^  ntai,  and 
die  judiciary  department  of  the  government  is  the  legitimate  and 
appropriate  department  to  investigate  and  decide  upon  the  vested 
rights  of  individuals,  when  acquired  under  the  Constitution  and 
laws  of  the  land.  If  the  executive  officer  of  the  government  has 
the  power  and  authority  to  vest  the  office  of  the  Clerk  of  the 
Court  of  Ordinary  in  such  person  as  he  may  choose  to  commis^ 
«tofi,  then  he  has  the  power  to  repeal  that  part  of  the  Coastitu^ 
lion  which  declares,  that  *'  the  Inferior  Court  skaU-  have  power  to 
▼est  the  care  of  the  records  and  other  proceedings  therein,  in 
the  Clerk  or  such  other  person  as  they  may  appointJ*  The  pow- 
er of  appointing  a  Clerk,  is  vested,  by  the  Constitution,  in  the 
Inferior  Court,  sitting  as  a  Court  of  Ordinary,  and  all  the  Gt>- 
vemor  has  to  do  with  the  appointment,  is  to  eommiesiom  the  indi- 
vidual who  shall  be  appointed  according  to  law.  The  Statute 
expressly  declares,  that  the  individual  appointed  Clerk  by  the 
Couit  of  Ordinary,  $haU  be  comminumed  by  the  Gopemor.  But  it 
is  said,  the  Cl^srk  legally  appointed  to  the  office,  may  perform 
the  duties  of  it,  without  a  commission ;  that  the  comi^ission  is 
not  absolutely  necessary  for  htm  to  enjoy  the  benefits  accruing 
from  the  office.  As  a  general  rule,  this  may  be  true;  but  we  ap- 
prehend, according  to  the  peculiar  provisions  of  our  Statute  of 
1809,  a  commission  is  necessary,  before  the  party  elected  Clerk 
can  enter  upon  the  discharge  of  his  official  duties.  That  Act  de- 
clares, that  Clerks  of  the  Courts  cf  Ordinary,  (and  other  officers 
specified  in  the  Act,)  who  are  in  office,  shall  perform  all  the  dfH 
ties  of  their  respective  offices,  during  the  time  intervening  be- 
tween the  election  and  eommiesuming  of  their  successors,  with  aH 
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ike  responaibilities  to  which  they  were  liable  previooB  to  said 
election*  Prmecj  111,  This  Act  dearly  contemplates,  that  the 
newly  elected  Clerk  shiJl  not  enter  upon  the  discharge  of  his  o^ 
ficial  duties  until  he  is  commUnoned. 

The  Clerk  appointed  by  the  Court  of  Ordinary,  then,  is,  under 
the  law,  entitled  to  have  a  commission  from  the  Governor.  It  is 
his  right  to-  have  the  commission,  under  the  law,  not  only  as  the 
evidence  of  his  appointment,  but,  as  we  have  ^own,  it  is  neeea- 
aary  for  him  to  have  it,  to  enable  him  to  enter  upon  the  discharge 
of  hU  qfidal  duties.  We  have  shown  that  the  judicial  tribunals 
of  the  State  have  jurisdiction,  in  a  contest  between  two  individ- 
uals as  to  the  right  to  the  office  of  Clerk  of  the  Court  of  Ordi* 
nary,  to  adjudicate  that  question,  although  one  of  them  may  de* 
rive  hifi  title  to  the  office  under  a  commission  from  the  Governor^ 
But  suppose  the  appropriate  tribunal  had  adjudicated  the  ques- 
tion, that  Pyron  was  not  elected  to  the  office  according  to  law, 
and'Vacated  his  commission,  and  that  Low,  the  relator,  was  duly 
and  legally  elected  the  Clerk  of  the  Court  of  Ordinary  of  Henry 
County,  and  that  the  decision  of  the  Court  had  been  duly  certified 
to  the  Governor,  and  he  should  still  refuse  to  commission  him,  is 
Low  without  any  remedy  for  this  acknowledged  wrong  1  The 
proper  judicial  tribunal  of  his  country,  has  established  his  right 
to  the  office  and  his  i-ight  to  have  the  commission  to  which  the 
law  declares  he  is  entitled.  This  question  was  partially  consid* 
ered  by  this  Court,  in  Bonner  vs,  Pitts,  and  it  is  difficult  to  per- 
ceive, according  to  the  general  principles  of  the  law,  why  it  is 
that  the  citizen  should  have  a  right,  and  not  have  a  remedy  to 
enforce  that  right ;  especially  where  that  right  depends  on  the 
performance  of  a  mere  ministerial  act,  enjoined  by  the  peremp- 
tory enactment  of  the  law.  "  The  very  essence  of  civil  liberty, 
(says  Chief  Justice  Marshall,  in  Marbury  vs.  Madisoni  1  Cranck^ 
145,)  certainly  consists  in  the  right  of  every  individual  to  claim 
the  protection  of  the  laws,  whene^'er  he  receives  an  injury.  One 
of  the  first  duties  of  government  is  to  affi>rd  that  protection.  In 
Great  Britain,  the  King  himself  is  sued  in  the  respectful  form  of 
a  petition,  and  he  never  fails  to  comply  with  the  judgment  €/*  hie 
Courtr 

BUtcksione  states  it  to  be  a  general  and  indisputable  rule,  that 
where  thmre  m  a  legal  right,  there  is  also  a  legal  remedy,  by  suit 
at  aockm  at  law«  whenever  that  right  is  invaded.  3  Bl.  Com.  26» 
T6L  tm  47 
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1£  the  Court  has  jurudiction  to  decide  the  qnesHom  if  rights  it 
would  seen}  it  ought  to  have  jtnisdiotioD  to  enforce  tkoA  right  p 
fer,  as  BlacktUme  says,  authority  to  try  would  be  TBtn  and  idle^ 
without  an  authority  to  redress  *,  and  the  sentence  of  a  Court  would 
be  conteinptible,  unless  that  Court  had  power  to  command  the 
esecutioo  of  it.     1  BL  Com,  2i%. 

In  KtndaU  v$.  The  United  States,  Mr.  ButUr,  the  Attorney 
General,  admitted  in  his  argument,  that  if  the  President  of  the 
United  States  was  required,  by  law,  to  perform  an  act  merely 
immsPeriah  sud  necessary  to  the  completion  or  enjoyment  of  the 
nghtB  of  individuals,  he  should  be  regarded,  quoad  hoe,  tiot  as  an 
€Me¥tive^  but  as  a  merely  miniHerial  officer,  and,  therefore,  liable 
to  be  directed  and  compelled  to  the  perfbrmaaee  of  the  act  by 
mmndamui,  if  Congress  saw  fit  to  giro  the  jurisdiction.  12  Pc* 
$er$9  595. 

In  ^is  State,  the  Judges  of  the  Superior  Courts  have  the  pow< 
er,  expressly  conferred  by  the  Constitution,  to  ksue  writs  of  waw 
d^mui,  (fee.  and  all  other  writs  which  may  be  necessary  for  cat^ 
tying  their  powers  fully  into  eflSsct,     Fruwe,  911. 

InKmdaUri.  The  United  States,  Mr.  Justice  Thmnpsom,  in  de- 
Evering  the  judgment  of  the  Court,  remarks,  **  That  it  would  be 
in  alarming  doctrine,  that  Congress  cannot  impose  upon  any  er^ 
eeUtive  offincer,  any  duty  they  may  think  proper,  which  is  not  re* 
pugnaat  to  any  rights  secured  and  protected  by  the  ConetituttOQ } 
and  in  such  cases,  the  duty  and  responsibility  grow  out  of,  and 
are  subject  to  the  control  of  the  law,  and  not  to  the  direction  of 
Ae  f^esident ;  and  this  is  emphatically  the  case  where  the  duty 
enjoined  is  of  a  mere  ministerial  character."     12  Peters,  610. 

If  it  is  competent  for  the  Legislature  to  impose  on  the  Govern* 
or  the  performance  of  a  mere  ministerial  duty,  to  issue  commiB* 
iioBt  te  Clerks,  appointed  by  the  Court  of  Ordinary,  it  is  difficult 
toperceive^  upon  l^al  principles,  why  he  should  not  be  held  re* 
■poAsiUe  for  the  due  execution  of  that  duty,  and  be  regai^ed^ 
fmoad  hoc,  not  as  an  executive,  but  as  merely  a  mimisierkU  officer* 
The  issuing  commissions  to  Clerks,  is  certainly  net  one  of  the 
duties  coined  to  the  executive  department  of  the  govommeiit» 
by  the  Constitution,  but  is  merely  a  ministerial  act  required  by 
9kBlaw. 

In  the  case  of  Ferguson  vs.  Earl  of  Kusmnci,  decided  in  the 
House  of  Lords,  the  distinction  between  a  judims^tstkA  a  mimisH* 
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rial  act  was  clearly  recognized.  In  that  case,  Lord  Breughkam, 
after  denying  that  the  judicial  officers  of  Courts  of  general  jurist 
diction,  were  answerable  for  acts  done  within  the  limits  of  their 
jurisdiction^  for  errors  of  judgment»  however  plain  tha  miscar^ 
riage  nwy  be,  and  however  injurious  the  consequences,  used  the 
following  expressive  words :  '*  But  inhere  the  law  neither  con* 
fer»  judicial  power,  nor  any  discretiem  at  all,  but  requires  certain 
things^  to  be  done,  every  body,  whatever  be  its  name,  and  what* 
eyer  other  functions  of  a  judicial  or  of  a  discretionary  nature  it 
may  have,  is  bound  to  obey ;  and  with  the  exception  of  Uie  Le* 
gislature  and  its  branches,  every  body  is  liable  for  theconaequenp 
ees  of  disobedience."  Lord  Ckunpbell  said,  in  delivering  his 
judgment  in  the  same  case,  '*  Where  there  is  a  minisUrial  act  to 
be  done  by  persons  who,  on  other  occasions,  act  judicially,  the 
T^Eusal  to  do  the  ministerial  act  is  equally  actionable  as  if  no  j«i* 
dicial  functions  were,  on  any  occasion,  entrusted  to  them«  There 
seems  no  reason  why  the  refusal  to  do  a  mmuterial  act  by  a  per* 
•en  who  has  certain  judicial  fknetions,  should  not  subject  him  te 
an  action,  in  the  same  manner  as  be  is  liable  to  an  action  for  an 
act  beyond  his  jurisdiction.  The  refusal  to  do  the  ministerial 
act,  is  as  little  within  the  scope  of  his  functions  as  Judge,  as  the 
act  where  his  jurisdiction  is  exceeded.  In  the  act  beyond  his 
jurisdiction,  he  has  ceased  to  be  a  Judge.'^  The  foregoing  prin^ 
eiples  were  affirmed  by  the  House  of  Lords,  without  a  dissenting 
voice.     9  Clark  if  Finn's  Rep.  279. 

Now,  as  to  all  matters  confided  to  the  judgment  and  discretion 
of  the  executive  department  of  the  government,  by  the  Constitu- 
tion-*as  the  appointment  to  office  to  fill  vacancies,  to  approve  ov 
disapprove  bills  enacted  by  the  Legislature,  and  the  like-— the 
Courts  have  no  jurisdiction  to  interfere  with  the  exercise  of  that 
judgment  or  discretion ;  but  the  commissioning  Clerks,  is  not  a 
matter  which  has  been  delegated,  by  the  Constitution,  to  the  judgr 
mcnt  or  discretion  of  the  executive  officer  of  the  governments 
The  Legislature  have  enjoined  upon  him,  by  latCp.  the  perform^ 
ance  of  the  minisUrial  duty  to  issue  commissians  to  such  Clerks  ae 
skaU  be  appointed  by  the  Courts  of  Ordinary t  and  the  rights  of 
the  persons,  so  (4>pointed,  to  enter  upon  the  discharge  of  their 
official  duties,  is  made  to  depend  upon  the  performance  oi  this 
ministerial  act.  If,  as  has  already  been  remarked,  it  was  compe* 
tent  for  the  Legislature  to  impose  this  nnnisterial  duty  of  issuing 
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a  oomaaiasten  to  a  CleriE,  on  tbe  exectitiTe-officer  of  the  gorera- 
ment,  wboUy  iDdependent  of,  and  in  addition  to  the  other  fiino* 
ttoos  derolyed  upon  that  officer  by  the  Constitution,  why  may  he 
not,  when  the  performance  of  this  ministerial  act,  so  required  bj 
law,  is  ei$aUial  to  the  completion  and  enjoyment  of  individual 
lights,  be  considered,  qwotuL  hoc,  not  as  an  executive,  but  as  a 
marely  minieterial  officer,  and,  therefore,  liable  to  be  directed  and 
compelled  to  perform  the  act  by  mamdamuM  f 

[3.]  Viewed  as  strictly  a  legal  question,  we  cannot  offer  any 
■atis£u^ory  reason  why  he  should  not,  according  to  the  general 
princifdes  of  tlie  law ;  and  it  was  in  this  point  of  view  alone, 
this  question  was  considered  by  this  Court,  in  Bcumervs.  Piit^^ 
indeed,  no  other  view  of  it  was  presented  for  our  consideration^ 
OQ  tbe  argument  ^f  that  case.  But  while  we  are  unable  to  give 
a  satisfiMstory  legal  reason  why  the  remedy  sought  should  be  de- 
nied to  the  citizen,  yet  we  are  satisfied,  that  for  peHHcal  reasons 
alone,  the  remedy  by  mandamtu  ought  not  to  be  enforced  against 
the  chief  executive  officer  of  the  State.  The  ultimate  effect  of 
this  remedy,  in  case  of  refusal  by  the  Governor  to  obey  the  laws 
of  the  land,  would  be  to  deprive  the  people  of  the  State  of  the 
head  of  one  of  the  departments  of  the  government.  This  minis- 
terial act,  required  by  the  law,  is  to  be  performed  by  the  same 
officer  who  is,  by  the  Constitution,  placed  at  the  head  of  one  of 
the  departments  oi  the  government,  and  is  required,  by  the  Com" 
stUution,  to  perform  certain  other  dulies>  of  which  the  people 
may  not  be  deprived. 

Whatever  right  to  the  office  the  relator  may  have,  and  what- 
ever remedy  he  may  be  entitled  to  by  the  law,  for  the  enforce- 
ment of  that  right,  as  a  general  proposition ;  yet,  for  the  polUical 
reasons  just  stated,  it  cannot  be  enforced  against  the  Chief  Magis- 
trate of  the  State,  by  mandamus,  if  it  shall  be  withheld  from 
him.  The  fraraers  of  the  Constitution,  doubtless,  never  antici- 
pated that  the  executive  officer  of  the  government,  whose  sworn 
doty  it  is  to  cause  justice  to  be  executed  according  to  law,  would 
ever  refuse  to  comply  with  the  law,  virhen  authoritatively  adjudi- 
cated by  the  proper  department  of  the  government  In  Eng- 
land, as  we  have  already  seen,  when  aright  is  claimed  by  the  sub- 
ject as  against  the  Crown,  the  King  is  sued  in  the  respectful  form 
of  a  petition,  and  he  never  fails  to  comply  with  the  judgment  of 
bis  Court.     3  BL  Com.  265.    Marhuty  vs.  Madi$on,  1  Ckmi.  B. 
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V,  &  275,  In  the  monarcfaial  gOTernment  of  Great  Bntain» 
when  the  subject  appeals  to  the  Courts  of  Jnstiee  for  his  legtU 
tighUf  as  against  the  Crown,  and  the  judgment  is  in  favor  of  the 
sobjeet,  and  against  the  right  claimed  by  the  Crown,  the  King 
does  not  feel,  it  would  seem,  *'  an  involuntary  shudder,  as  if,  at  the 
near  approach  of  graeping  power,  the  judiciary  toae  about  to  plant 
its  iron  heel  upon  a  prostrate  Constitution,"  but  always  manifests 
his  respect  for  the  laws  of  his  kingdom,  by  invariably  complying 
with  the  judgments  of  his  Courts.  Such  being  the  established 
course  of  the  executive  department  of  the  government  in  Great 
Britain,  we  cannot,  and  we  will  not  presume,  that  the  Chief  Ma* 
gistrate  of  a  republican  State  would,  for  one  moment,  hesitate  to 
issue  a  commission  to  the  relator,  when  his  right  and  title  to  the 
office  shi^l  be  established  by  the  judgment  of  a  Court  of  competemt 
jurisdiction.  To  presume  that  the  executive  officer  of  the  govern- 
ment would  withhold  the  commission  from  one  who  bad  been 
jadicially  declared,  by  a  Court  of  competent  jurisdiction,  legally 
dected  to  the  office,  would  be  to  say,  in  the  language  of  this 
Court,  in  Bonner  vs,  Pilts,  "that  such  officer  was  above  the  laws 
of  the  people ;  that  he  had  the  right  to  exercise  despotic  power, 
regardless  of  the  laws  of  the  people;  and  in  the  language  of 
Chief  Justice  Marshall,  at  his  discretion,  sport  away  the  vested 
rights  of  individuals,  secured  and  protected  by  the  laws  of  the 
land.  This  Court  will  never  indulge  such  a  presumption — re- 
spect for  the  laws  of  the  country,  and  especially  respect  for  a 
co-ordinate  department  of  the  government,  utterly  forbids  the 
idea*  that  the  vested  rights  of  the  citizen  will  not  be  entirely  pro- 
tected, according  to  law,  by  the  chief  executive  officer  of  the 
State. 

[4.]  But  the  relator  in  this  case  has  never  had  his  riglit  to  the 
office  adjudicated  by  any  Court,  and  until  he  has  done  so,  his 
right  to  a  commission  is  not  made  apparent  to  the  Governor;  at 
least,  by  such  evidence  as  was  indicated  by  this  Court  in  Bonner 
vs.  Pitts.  It  is  true,  the  question  of  the  relator's  right  to  the  of' 
fiee  was  waived  on  the  argument ;  but  such  waiver  could  not 
give  to  the  Court  jurisdiction,  when  it  had  none,  by  the  allega^ 
tions  contained  in  the  record.  The  first  step  to  have  been  taken 
by  the  relator  was,  to  have  had  his  right  to  the  office  in  question 
established  by  the  judgment  of  a  Court  of  competent  jurisdic- 
tion.    This  not  having  been  done,  the  Court  had  no  juris^e- 


Digitized  by  VjOOQIC 


374  SUPREME  COURT  OF  GEORGIA. 

Riddle  and  others  p*.  KeUom  and  othen. 

tioUf  mocording  to  the  view  tak^a  of  the  raatier  by  this  Court  in 
Bonmer  v$.  PiUt,  This  Court  will  not  estftblish  the  precedent 
for  parties  to  come  before  it,  even  by  eotuent,  fior  the  purpose  of 
litigatipg  a  mere  ahstracl  question,  when  there  are  no  indimdual 
righu  invdved*  Had  the  relator  establidied  his  right  to  the  oS* 
fice,  by  the  judgment  of  the  Superior  Court,  we  are  bound  to 
presume  that  the  Grovemor  would  have  issued  to  him  a  commis* 
mxmt  in  accordance  with  the  law,  as  adjudicated  by  the  proper  tri* 
bunal— to  presume  otherwise,  would  be  wanting  in  respect  to 
that  department  of  the  government,  whose  sworn  duty  it  is  to 
see  that  the  laws  oi  the  State  are  &ithfuUy  executed.  There  has 
«ot»beenany  collisiou  between  the  judicial  and  executive  depart- 
ments of  the  government,. and  there  never  can  be  any,  salong  as 
each  department  continues  to  perform  its  appropriate  duties. 
The  relator  not  having  establish^  his  right  to  the  office  by  tho 
judgment  of  any  Court,  the  Court  below  had  no  jurisdiction,  ac- 
cording to  the  relator's  owb  showing,  to  award  &e  vuimdammt 
nUi  against  the  Govemon 

Let  the  judgment  of  the  Court  below,  therefore,  be  affirmed* 


No.  62.— AN]>B«soif  Rmi^LE  and  others,  plaintiffii  in  error,  iw. 
Tempbrancb  Kbllvm  and  others,  defendants  in  error. 

[L]  A  died  and  loft  am  estate  for  life,  in  oertaio  alavaa,  to  hit  tirife  B,  wiflire- 
.  maiader  to  C.  B  intermarried,  after  goinf  into  poMeaaion  of  the  life  ogtata, 
with  D.  B  being  still  in  life,  D  sold  ten  of  the  slaves,  being  the  issae  of 
those  originally  bequeathed,  to  E  and  F,  and  immediately  afterwards,  D, 
combining  with  E  and  F  to  defraud  the  remainder-man  C,  clandestiaely  re- 
moved these  ton  slaves  without  the  limits  of  the  State,  and  sold  them: 
IMdj  that  im  such  case,  Bqiiity  would  coQipel  D,  E  sad  F,  by  bill  ^hmKmmC, 
to  give  b6nd  in  a  sofficieot  penalty,  with  secnrityY  for  the  ddiveiy  of  tha  w^ 
groes,  and  their  increase,  to  C,  at  the  tormiuation  of  the  life  estate,  and  that, 
altogether  regardless  of  the  solvency  or  insolvency  of  D,  E  and  F. 

In  Equity,  in  Washington  Superior  Court.    Deeisioii  on  de- 
murrer, by  Judge  Holt,  September  Ten^i,  1849. 
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The  question,  in  this  case,  arose  upon  a  demuiTer  to  a  bill  file<l 
by  defendants  in  error,  against  the  plaintiffs  in  error. 

The  bill  charged,  that  by  the  last  will  of  Jesse  Jordan,  ceitain 
negroes  were  bequeathed  to  his  wife,  Jincey  Jordan,  during  her 
natural  life,  and  at  her  death,  remainder  to  the  complainants ;  that 
subsequently  Jincey  Jordan  intermarried  with  Anderson  Riddle, 
who,  confederating  and  combining  with  William  C.  Riddle  and 
Eldridge  Williamson,  and  intending  to  defeat  and  defraud  the  re- 
mainder-men, sold  ten  of  the  said  negroes,  being  the  increase,  to 
these  confederates,  who,  with  a  full  knowledge  of  the  title  and  the 
fraud,  without  ever  taking  the  negroes  home,  by  private  and  un- 
frequented ways,  conveyed  them  to  the  Central  Rail  Road,  and 
tiiuB  clandestinely  conveyed  them  beyond  the  limits  of  the  State  f 
that  they  there  sold  them  for  the  sum  of  $8,000,  having  purchased 
diem  for  the  sum  of  $2,000.  The  UU  further  charged,  that  An. 
dersmi  Riddle,  at  .the  time  of  the  sale,  was  in  possession  of  a  large 
property,  independent  of  this  property,  and  was  unembarrassed 
and  easy  in  his  circumstances.  There  was  no  allegation  that  the 
defendants  were  insolvent,  or  likely  to  become  so,  nor  that  they 
were  about  removing  without  the  jurisdiction  of  the  Court. 

The  prayer  was,  that  Riddle  and  his  confederates  *'  be  decreecl 
to  pay  over  to  the  complainants  the  full  present  value  of  the  said 
daves,  or  such  other  sum  as  their  actual  interest  in  the  slaves  may 
be  worth ;  or  that  they  be  decreed  to  enter  into  a  penal  bond  for 
an  adequate  amount,  with  sufficient  security,  conditioned  for  the 
Ibrthcoming  of  the  slaves,  and  the  issue  and  increase  of  the  fe- 
males^  to  be  delivered  at  the  death  of  the  tenant  for  Hfe,  and  for 
general  r^ief." 

To  this  bill,  a  demurrer  was  filed,  on  several  grounds,  two  of 
whieh  alone  were  brought  up  for  the  decision  of  this  Court. 

Ist.  That  the  bill  did  not  make  such  a  case  as  would  audiorize 
tbe  interposition  of  a  Court  of  Equity. 

2d.  That  the  compltunants  had  an  adequate  Common  Law  reno^ 
edy. 

The  Court  below  overmled  the  demurrer,  aad  delendants  ex- 
cepted. 

Jambs  Tvomas,  for  plaintiff  in  error,  cited — 

1  Omm'*  Jnttwey  310.     11  John.  196.     1  Hm.  4*  Mm.  68fi. 
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Law  of  Slavery,  190.    2  Day,  52.    7  Ga.  Rep.  209.     2  Story's 
Eq.  §§845,  845  a.  604. 

Jenkins,  for  defendant,  cited — 

2  Story^s  Eq.  §§843,  '4,  *5.  Chit.  PL  151,  139, 142,  '3.  3  Pe- 
ters' Rep.  210.     1  Story,  §  184.     4  Ga.  Rep.  404.     4  John.  Ch.  609. 

By  <i^  Court. — NiSBET,  J.  deliToring  the  opinion. 

If  this  proceeding  be  considered  as  instituted  under  the  Act  of 
1830,  it  cannot  be  sustained.  That  Act  relates  to  bDls  ofne  exetU^ 
and  contemplates  a  remedy,  in  Chancery,  for  remainder-men  and 
reversioners  by  that  kind  of  bilL  The  Act  of  1830  refers  to  ca- 
ses where  the  tenant  for  Hfe,  being  in  possession  or  control  of  the 
property,  apprehensions  are  entertained  by  thejperson  in  remain- 
der, that  it  will  be  removed  beyond  the  jurisdiction  of  the  State, 
and  that  his  rights  therein  will  be  impaired.  In  such  cases,  by 
that  Act,  upon  making  affidavit  of  such  apprehensions,  and  of  the 
value  of  the  property,  and  of  his  right  to  it,  the  remainder-man  is 
entitled  to  the  writ  of  ne  extat ;  and  Chancery  will  interpose 
with  a  preventive  remedy,  and  restrain  the  tenant  for  life  from  re- 
moving the  property  beyond  the  limits  of  the  State,  or  require 
bond  and  security  that  it  shall  be  subject  and  accessible  to  the  de- 
mand of  the  complainant. 

[1.]  Tliis  bill,  by  its  averments,  shows  that  the  property  is  not 
in  the  possession  or  control  of  the  tenant  for  life,  and  the  requisite 
affidavits  do  not  accompany  it.  But  it  is  not  a  bill  seeking  the 
benefits  of  the  Act  of  1830 — it  does  not  make  the  case  contempla- 
ted by  that  Statute.  It  goes  upon  a  different  ground  of  Equity 
•<^it  makes  a  case  independent  of  it-*a  case  which  will  authorize 
the  relief  prayed  for,  on  principles  somewhat  analagous  to,  but 
independent  of  those  embodied  in  the  Act  of  1830.  It  goes  upon 
principles,  quia  timet — ^it  is  a  bill  in  its  strongest  phase,  quia  timet. 
The  ne  exeat  is,  in  England,  a  prerogative  writ — it  is  here  a  writ 
of  right,  and  issues  to  restrain  the  defendant  from  departing  the 
jurisdiction,  or  to  require  him  to  secure  to  the  plaintiff  his  de- 
mand— it  is  in  the  nature  of  equitable  bail — ^it  is  predicated  upon 
the  fear  or  apprehension  that  the  debtor  vrill  remove  out  of  the 
jurisdiction.     Our  Statute,  as  I  have  stated,  gives  to  persons  in 
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remainder  the  benefit  of  this  writ  Beames  on  Ne  Exeat,  p.  1.  1 
Black,  Comm,  187,  266.  Story's  Equity  Jurup.  §§1465,  1466, 
^7,  '8,  '9.     1  JohH9.  Ch.  R.  1.     PHnce,  469. 

Bills  quia  timet  are  more  extensively  remedial  than  bills  ne 
exeat.  The  latter  are  founded  upon  apprehensions  of  remoral 
with  the  property,  beyond  the  jurisdiction ;  whereas,  the  former 
are  founded  upon  the  waste,  loss,  deterioration  or  injury  to  per- 
sonal property,  in  the  hands  of  the  party  entitled  to  the  present 
possession,  or  the  danger  of  such  waste,  loss,  deterioration  or  inju* 
ry.  Mr.  Story  says,  ^  In  all  cases  of  this  sort,  where  there  is  a 
&ture  right  of  enjoyment  of  personal  property,  Courts  of  Equity 
will  now  interpose  and  grant  relief  upon  a  bill  quia  timet,  where 
there  is  any  danger  of  loss,  or  deterioration,  or  injury  to  it,  in  the 
hands  of  the  party  who  is  entitled  to  the  present  possession."  StO' 
ry'9  Equity,  §845. 

Where  a  specific  legacy  b  given  to  one  for  life,  and  after  his 
death,  to  another,  the  legatee  in  remainder  is  entitled  to  come  in- 
to a  Court  of  Equity,  by  quia  timet,  and  have  a  decree  for  securi* 
ty  from  the  tenant  for  Vt£e,  £dr  the  due  delivery  over  of  the  legacy 
to  the  remainder-man,  upon  allegation  and  proof  of  woite,  or  of 
danger  of  waste  of  the  property.  Story's  Equity,  §604.  Mad- 
dox's  Ch.  Pr,  178, 179.  I  Ch.  R.  110.  2  Freem.  R.  206.  1  Bro. 
Ch.  R.  279.  3  P.  Williams,  335,  '6.  Covenhoven  vs.  Shnler,  2 
Paige's  R,  122, 132. 

The  case  made  in  this  bill,  falls  under  this  rule.  What  is  itf 
The  bill  alleges  that  Jordan,  the  testator,  left  certain  negroes  to 
his  wife  for  life,  with  remainder  to  the  complainants;  that  the  ten- 
ant for  life  went  into  possession,  and  then  intermarried  with  the 
defendant.  Riddle  ;  that  Riddle  sold  ten  of  the  negroes,  being  is- 
sue of  the  slaves  bequeathed,  to  his  son  and  one  Williamson,  for 
(2,000 ;  that  these  negroes  are  worth  $8,000 ;  that  Riddle,  Jr. 
and  Williamson  bought  with  knowledge  of  the  complainant's  ti- 
tle in  remainder ;  that  immediately  upon  this  sale,  the  tenant  for 
life,  Riddle,  confederating  with  the  purchasers,  Riddle,  Jr.  and 
Williamson,  to  defraud  the  complainants,  and  to  defeat  their  title 
in  remainder,  clandestinely  removed  the  negroes  out  of  the  State  to 
parts  unknown,  and  sold  them/or  the  sum  qftS,00O.  The  prayer 
is,  that  Riddle  and  his  confederates  be  decreed  to  pay  over  to  the 
complainants  the  full  present  value  of  the  slaves,  or  such  other 
sum  as  their  actual  interest  in  them  may  be  worth }  or  that  they 
VOL.  vui.  48. 
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^  decread  to  enter  into  a  penal  bond,  for  an  adequate  amount^ 
with  sufficient  security,  conditioned  for  the  forthconiing  of  the 
slaves,  and  the  issue  and  increase  of  the  fbmales,  to  be  delivered  at 
the  death  of  the  t^iant  fbr  life*— and  for  general  relief.  It  is  a 
case  of  the  clearest  equity,  and  demands  the  prompt  interpo»tioii 
of  the  Equity  powers  of  the  Court.  The  fraud,  as  alleged,  would 
give  the  Court  jurisdiction.  Unquesticmably,  coupled  with  that» 
Ae  appropriation  and  removal  out  of  the  State,  and  actual  sale  of 
the  entire  property,  life  interest  and  remainder,  will  give  juris- 
diction.  This  is  an  acUud  woMie  of  the  estate— «  destruction  of 
the  plaintiffii'  remainder  interest,  for  they  are  not  to  be  presumed 
capable  of  finding  these  slaves  at  the  expiration  of  the  Hfe  estate^ 
aad  successfully  establishing  their  title  in  any  one  of  all  the  for- 
eign jurisdictions  of  the  whole  world,  whei*e  they  may  dbance  thea 
to  be.  And  if  they  could,  shall  they  be  driven  to  that  resort } 
Their  right  is,  that  the  property  remain  withip  the  jurisdiction,  to 
await  their  title.  If  there  is  da$^ger  that  it  will  not  remain — ^will 
not  be  forthcoming  to  respond  to  their  just  demand,  at  the  death 
of  the  tenant  fbr  Hfe— they  are  entitled  to  the  relief  sought.  And 
shall  it  be  said,  that  when  the  waste  has  actually  occurred — ^when 
the  apprehension  becomes  reality— when  the  property  has  been 
fraudulently  eloigned  and  sold,  and  the  tenant  for  life  still  in  life» 
that  the  relief  shall  not  be  granted  t  If,  in  the  former  case,  the 
Court  has  jurisdiction,  fixc  stronger  reason,  it  has  jurisdiction  in 
the  latter  case.  It  does  not  depend  upon  the  solvency  or  insol- 
vency (tf  the  tenant  fitr  life,  and  his  confederates.  The  remainder- 
men are  entitled  to  be  placed  in  that  condition  of  security*  which 
they  would  be  in,  if  the  property  Mrere  within  the  jurisdiction. 
That  the  property  vemain  to  answer  the  title  in  remainder,  irre- 
specttve  of  any  other  fiust,  is  the  right  of  the  legatees  in  remain- 
dec  If  that  is  violated,  irrespective  of  any  other  things  they  are 
entitled  to.  an  equivalent  security^  by  bond.  So,  we  are  very  clear» 
that  the  Court  below  did  not  err  in  overruling  the  demurrer  on 
the  second  ground  talcen  in  it. 

But  it  is  insisted  that  the  Court  ought  to  have  sustained  the  de- 
murrer on  the  first  ground,  to  wit :  that  the  plaintiffs  in  the  bill 
have  a^  adequate  remedy  at  Law,  a^d  tberefbre,  Chancery  haa 
BO.  jarisdiction.  From  what  has  been  already  said,  it  is  plain  that 
th^y  cannot  haye  an  ample  remedy  at  Law.  Although  the  title 
in  remainder  vesta  with  the  estate  for  Hfe,  yet  the  enjoyment  and 


Digitized  by  VjOOQIC 


^    MILLEDGEVILLE,  MAY  TERM,  1850.         879 
Riddle  and  others  ««.  Kelfaini  and  otbets* 

possession  of  the  property  is  postponed  Undl  th&  eitpirtttioti  <yf  tbt 
life  estate.  The  tenant  for  life  is  entitled  to  its  use^  She  has  M 
interest  in  it,  wliioh  continues  during  her  YOb.  N0W4  we  ai*id  not 
prepared  to  say,  that  in  this  case,  an  action  in  the  case  would  not 
lie  at  once  in  favor  of  the  complainants  against  these  defendants, 
for  their  violation  of  the  complainants*  right  of  property  in  these 
slaves.  Admit  that  it  does,  it  is  not  an  adequate  remedy.  What, 
in  such  a  case,  would  he  the  criterion  of  damages  %  The  value  of 
the  estate  in  remainder.  The  title  in  remainder  gives  to  the  com- 
plainants, at  the  termination  of  the  life  estate,  the  slaves  and  thehr 
issue.  To  determine  the  value  of  the  estate  in  remainderi  it 
would  become  necessary  to  ascertain  the  value  of  the  property, 
at  the  death  of  the  tenant  for  life.  How  could  this  be  done  by 
proof!  The  duration  of  the  life  estate  is  uncertain-— the  iiicrelasd 
of  the  property  is  uncertain— the  amcmnt  of  its  diminution^  by 
death,  and  its  value  in  the  market  at  the  death  of  tenant  for  Kl^^ 
uncertain.  Any  value  to  be  now  put  upon  the  e^te  in  i-emain- 
der,  by  proof,  would  be  either  arbitrary  or  conjectural.  The  con- 
sequence is,  that  a  recovery  might  be  unjust  to  the  complainants, 
being  too  small,  or  to  the  defendants,  being  too  large.  Again/  how 
would  it  be  possible  to  apportion^  at  Law,  the  interest  of  the  ten- 
ant f6v  life,  being  entitled  to  the  u«e  of  the  property  during  her 
Hfe,  and  the  interest  of  the  remainder-men,  being  entitled  to  it,  in 
fee  at  her  death  t  The  thing  would  be  impossible.  An  action  at 
Law,  now,  would  be  an  inadequate  remedy. 

But  it  is  said,  that  at  the  expiration  of  the  lijfe  estate,  the  com- 
plunants  would  be  entitled  to  recover  the  value  of  the  estate,  in 
an  action  at  Law,  and  therefore,  Chancery  has  no  jurisdiction.  I 
apprehend  there  is  no  doubt  about  the  truth  of  the  fiivt  part  of 
this  proposition;  but  the  remedy  at  Law  to  oust  the  jurisdiction 
of  Chancery,  must  not  only  be  complete,  but  it  must  be  protnpt 
— ^it  must  be  available  wno.  The  complainants  are  not  tobetoM, 
thitt  because  they  may  have  an  amfile  remedy  at  soMnrftt^re  day, 
they  are  now  to  be  denied  the  relief  which  their  case  debfaawhi 
They  are  not  to  be  put  upon  the  hazards  (of  isdolvency  ef  the  d^ 
^dants,  fbr  example,)  to  which  their  piostpeifiement  WO^d  b^  in- 
cident This  dotfrine  would  annul  kXt  the  law  6f  ^uUi  HMei  tcf  h^ 
found  in  the  boeks.  To  thiff  point,  «ee  tll»  MOb  t>f  James  So^o^e 
ExetiUiers,  appdhmU,  ts.  Felim  Qttntdyy  appdU&\  3  Petite,  SW. 

8«S  ^«^  think  fke  demuwer  euntt^  \^  §uflt«i«erf  ufwif  «*ftwt 
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ground,  and  that  the  complainants  are  entitled  to  the  peoal  bond» 
80  prayed  for. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


No.  63. — Thomas  J.  Heard  and  another,  proponnders^  &c., 
plaintifis  in  error,  vi,  John  A.  Heard  and  another,  defendants. 

[1.]  After  a  bill  of  exceptioni  hai  been  signed  and  certified  by  the  Judge  of 
the  Saperior  Court  and  filed  with  the  Clerk,  hit  control  oyer  it  ia  at  an  end. 

[2.]  Under  the  Acta  of  23d  February,  1850,  the  origmal  bill  of  exceptioni 
muat  remain  in  the  01erk*i  office  below,  for  the  inspection  of  all  parties  in- 
terested, and  a  oopy  be  transmitted  to  the  Supreme  Court,  as  a  part  of  the 
transcript  of  the  record,  or  accompanying  the  same ;  and  if  this  is  not  done, 
the  cause  will  be  stricken  from  ^e  docket. 

[3*.]  The  Act  of  23d  February,  1850,  allowing  the  copy  of  the  bill  of  excep- 
tions, wi&  the  transcript  of  the  record^  to  be  made  out  and  sent  up  to  the 
Suprefiie  Court,  on  or  before  the  first  day  of  the  term  to  which  the  writ  of 
error  is  returnable,  would  seem  yirtually  to  repeal  that  provision  of  the  Act 
of  1845,  which  requires  the  transcript  to  be  sent  up  within  ten  days  from 
the  fihng  of  the  notice. 

[4.]  Where  no  other  time  is  fixed  for  the  operation  of  a  Statute,  it  takes  effect 
from  ita  passage ;  and  ignorance  of  the  Act  forms  no  legal  excuse  for  ito 
violation. 

in  en*o«r  from:  Elbert  County. 

A  preliminary  motion  was  made  to  dismiss  the  writ  of  error  in 
this  case,  on  the  following  grounds : 

1st.  Because  no  complete  transcript  of  the  entire  record  of  the 
cause  bdow,  has  been  sent  up  and  certified  by  Uie  Clerk  of  the 
Superior  Court,  as  required  by  the  Act  organizing  this  Court. 

2d.  Because  there  is  no  bill  of  exceptions,  certified  by  the 
Cleric  of  the  Superior  Court  to  be  the  original  bill  of  exceptions 
filed  in  his  office  and  sent  up  by  him  to  this  Court. 

3d.  Because  the  presiding  Judge,  who  certified  the  said  biU  of 
eaa^c^piions,  being  satisfied  that  the  same  was  not  true*  and  coosia- 
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tent  with  what  transpired  on  the  trial  of  the  cause  before  hinD, 
withdrew  the  said  certificate,  as  appears  by  the  order  filed  with 
the  papers  in  this  Court. 

As  to  the  first  ground,  the  facts  were,  that  the  transcript  did 
not  contain  a  copy  of  the  biU  of  exceptions,  as  required  by  the 
Act  of  1850, 

As  to  the  second  ground,  the  bill  of  exceptions  bad  thereon  the 
following  entry : 

"  Filed  in  the  Clerk's  office  of  the  Superior  Coort  of  Elbert 
County,  and  State  of  Georgia,  this  24th  day  of  Apnl,  1850. 

"WM.  JOHNSTON,  acrk:* 

There  was  not  the  usual  certificate,  diat  this  was  the  original 
bill  of  exceptions  filed  in  his  office,  and  the  date  of  its  transmission 
to  the  Supreme  Court. 

As  to  the  third  ground,  the  bill  of  exceptions  was  signed  on 
April  22d.  On  25th  April,  the  presiding  Judge  granted  at  Chamr 
bers  an  order  directed  to  the  Clerk,  that  he  "  do  send  no  record 
of  said  case  to  the  Supreme  Court,  nor  said  bill  of  exceptions ; 
but  said  Clerk  is  hereby  ordered  to  retain  in  bis  office  said  re* 
cord,  and  to  bring  before  me  (the  Judge)  the  bill  of  exeeptions 
aforesaid,  in  order  that  the  mistakes  may  be  corrected." 

Cobb,  for  the  motion. 

CoNB,  contra. 

By  eke  CottrL — Lumpkin,  J.  delivering  the  opinion. 

We  shall  consider  only  the  first  and  third  grounds  taken  bi 
the  motion. 

[1.]  Has  the  Judge  of  the  Superior  Court  the  right  to  arrest  or 
otherwise  interfere  with  the  bill  of  exceptions,  afler  it  has  been 
signed  and  certified  by  him,  and  filed  with  the  Cleric  1  We  tlunk 
not.  His  duty  is  then  performed,  and  his  control  over  the  bill  of 
exceptions  at  an  end.  Any  other  construction  would  involve  the 
Clerk  in  inextricable  difficulty  ;  for,  should  he  fail  or  refuse  to 
send  up  to  this  Court  a  complete  transcript  of  the  entire  record) 
including  a  copy  of  the  bill  of  exceptions,  as  required  by  law>  h^ 
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is  liable  to  be  attached  and  otherwise  punished  for  his  delin- 
quency. The  Legislature  could  not  have  intended  to  place  this 
officer  in  a  predicament,  where  he  would  be  forced  to  decide,  at 
his  peril,  between  this  conflict  of  jurisdictions,  and,  in  any  event, 
to  be  answerable  to  the  one  whose  mandate  he  disobeyed. 

We  suppose,  that  when  the  presiding  Judge  has  sigped  and 
certified  the  bill  of  exceptions,  his  power  as  Well  as  duties  in  re- 
lation to  the  matter,  are  terminated  ;  and,  consequently,  he  must 
see  to  it,  that  the  bill  of  exceptions,  when  presented,  is  true  and 
consistent  with  what  has  transpired  in  the  case  before  him. 

That  great  injustice  is  sometimes  done,  both  to  the  Court  be- 
low and  to  the  parties,  by  the  bill  of  exceptions,  we  entertain  no 
doubt ;  and  the  evil  can  only  be  obviated  by  the  adoption  of  some 
practice  by  the  Judges,  to  prevent  surprise.  Let  it  be  required, 
for  instance,  that  the  exceptions  be  reduced  to  writing  at  the 
time  they  are  taken,  or  that  notice  be  given  to  the  oppoiite  party 
to  appear,  at  a  time  and  place  stated,  before  the  Judge  who  tried 
the  cause,  to  suggest  any  alterations  to  the  case  as  made  out,  so 
that  the  bill  of  exceptions,  as  prepared,  and  the  amendments,  may 
be  mutually  agreed  upon,  or  corrected  and  settled,  as  the  Judge 
shall  deem  consistent  with  the  truth.  I  trust  I  shall  be  pardoned 
for  making  this  suggestion^— originating,  as  it  does,  in  no  spirit  of 
dictation,  but  in  an  extreme  Solicitude  to  protect  the  Circuit  Bench, 
as  well  as  the  rights  of  suitors. 

[2.]  On  the  other  ground,  this  writ  of  error  must  be  dismissed, 
namely  :  because  there  is,  neither  in  the  transcript  of  the  record, 
nOr  accompanying  it,  a  copy  of  the  bill  of  exceptions,  as  required 
by  the  Acts  of  the  last  Legislature.  The  Acts,  (for  there  are  two 
of  them  upon  this  subject,)  in  substance  declare,  that  the  Clerk  of 
the  Superior  Court  shall,  in  all  cases,  retain  the  original  bill  of 
exceptions  in  bis  office,  and  on  or  before  the  first  day  of  the 
Court  to  which  the  writ  of  error  is  returnable,  send  op  a  ccpy 
thereof,  as  a  part  of  the  transcript  of  the  record,  or  accompany- 
ing the  same.     Pamphlet  Acts,  pp,  68,  141. 

Here,  no  copy  of  tbe  bill  of  exceptions  is  embodied  in  the 
transcript,  in  accordance  with  the  provisions  of  one  of  these 
Statutes,  nor  accompanies  it,  in  the  terms  of  the  other.  But  a 
document,  purporting  to  be  the  miginal  bill  of  exceptions,  and 
vrkrich  no  doubt  is,  ha9  been  sent  up,  together  whh  the  othe#  pa- 
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perSy  though  not  certified,  as  required  to  be,  previous  to  the  pas* 
■age  of  the  late  law. 

[3.]  I  would  remark,  in  passing,  that  one  of  these  Statutes,  by 
allowing  till  the  first  day  of  the  term  to  which  the  writ  of  error  is 
made  returnable,  for  making  out  and  sending  up  to  this  Court  the 
copy  of  the  bill  of  exceptions,  with  the  transcript  of  the  record, 
would  seem  virtually  to  have  repealed  the  provision  in  the  Act 
of  1845,  requiring  the  Clerk  to  make  out  and  send  up  the  tran- 
script, within  ten  days  from  the  filing  of  the  notice  of  the  signing 
of  the  biH  of  exceptions.     It  was  probably  so  intended. 

It  is  a  substantial  right,  which  belongs  to  the  defendant  in  error, 
to  have  the  original  bill  of  exceptions  remain  where  he  can  have 
access  to  it,  that  he  may  see  what  case  has  been  made  again^ 
him,  and  come  to  this  Court  prepared  to  meet  it ;  and  to  deprive 
him  of  this  pririlege,  by  withdrawing  the  original  papers  from 
their  proper  depository,  instead  of  transmitting  a  copy  here,  as 
required  by  the  Acts,  makes  it  obligatory  upon  the  Court  to 
strike  this  cause  from  the  docket 

[4.]  The  party  complains  that  he  had  no  notice  of  these  Stat« 
Qtes.  They  were  approved  by  the  Governor,  on  the  23d  of  Feb- 
ruary—published in  the  gazettes  of  the  State*  by  authority,  on 
the  19th  of  March — and  the  bill  of  exceptions  was  not  signed  un- 
til the  22d  day  of  April — two  months  after  the  passage  of  the  Acts, 
and  more  than  one  subsequent  to  their  publication.  But,  were  it 
otherwise— had  these  Acts  been  passed  the  day  before  the  bill  of 
exceptions  was  tendered,  there  is  no  dispensing  power  in  the 
Court,  to  relieve  the  citizen  from  the  consequences  of  his  igno- 
rance, however  unavoidable  on  his  part.  1  OalHson,  62.  In 
this  case,  from  the  Circuit  Court  in  Massachusetts,  the  brig  Anm 
was  libelled  and  condemned  for  sailing  from  Newburyport  on  the 
12th  of  January,  1808,  contrary  to  the  Act  of  Congress  of  the 
9th  of  January,  1808,  though  it  was  admitted  that  the  Act  was 
not  known  in  Newburyport  on  the  day  the  vessel  sailed.  The 
Court  admitted  that  the  objection  to  the  forfeiture  of  the  brig  was 
founded  on  the  principles  of  good  sense  and  natural  equity,  and 
that  unless  such  time  be  allowed  as  would  enable  the  party,  with 
reasonable  diligence,  to  ascertain  the  existence  of  the  law,  an  in- 
nocent man  might  be  punished  in  his  person  and  property,  for 
an  act  which  was  innocent,  for  aught  he  knew,  or  could  by  possi- 
bility have  known,  when  he  did  it ;  still  it  held,  that  the  rule  was 
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fixed  beyond  the  power  of  judicial  control,  and  that  no  time  was 
allowed  for  the  publication  of  a  law  before  it  operates,  when  the 
Statute  itaelf  gives  no  time. 

In  the  case  before  us,  no  time  is  fixed  in  the  Act  ;^  and  the  set- 
tled rule  is,  that  it  takes  effisct  from  its  date«^  Maiikewi  ot. 
Gone,  7  WAeaton,  104. 

The  English  rule  formerly  was,  that  if  no  period  was  fixed  by 
the  Statute  itself,  it  took  effect  from  the  first  day  of  the  session  in 
which  the  Act  was  passed— a  doctrine  most  absurd  and -flatly  un- 
just And  yet  this  continued  to  be  the  law,  until  the  33  of  Gea* 
lilt  which  declared  that  »Sta^te8  are  to  haye  efiect  only  from  the 
time  they  received  the  royal  assent.  One  of  the  elementary 
principles  of  municipal  law  is,  that  it  be  **  pretcriicdJ*  All  laws 
should,  therefore,  be  made  to  commence  injmturot  and  be  notified 
to  the  community  a  sufiicieut  length  of  time  before  they  go  into 
operation  ;  for,  in  this  way  alone  can  they  properly  be  said  to 
be  fre$eribed»  In  New  York,  under  their  revised  code,  every 
law,  unless  a  different  time  is  specified,  takes  effect  on  the  twen- 
tieth day  after  that  of  its  final  passage — ^in  Massachusetts,  on  the 
thirtieth.  But  we  doubt  whether  even  this  period  is  long  enough 
for  such  a  wide-spread  territory  as  Georgia.  By  the  law,  as  it 
now  stands,  that  is,  for  the  Statute  to  take  effect,  as  most  of  our 
Acts  do»  firom  and  immediately  after  their  passage,  a  good  deal 
of  hardship  and  inconvenience  has  been  experienced.  By  the 
Constitution  of  Mississippi,  as  declared  in  1833,  no  Statute  ope- 
rates upon  the  persons  or  prc^erty  of  individuals,  until  sixty  days 
aAer  its  enactment;  and  we  would  respectfully  submit  to  our 
law-makers,  whether  it  is  reasonable  or  just  that  a  shorter  time 
be  allowed  in  this  Stata 
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No.  64d — Albzander  Kbmp,  administrator*  &c.  plaintiiTin  error, 
v$.  Zbchariah  Daniel,  prochien  amif  &o.  defendant* 

[1.]  Where  B,  by  his  last  will  and  testament,  bequeathed  certain  negroes  to 
his  dauj^hter,  as  follows — "  To  my  daaghter,  Celia  Rosamond  Powell,  I  give 
and  bequeath,  and  to  the  heirs  of  her  body,  the  following  named  negroes, 
Sui.  Should  she  have  no  heirs  from  her  body,  she  is  to  have  the  use  of  said 
negroes  her  life-time,  and,  ai  her  deaths  should  she  die  without  any  heirs 
from  her  body,  the  lour  named  negroes  abore,  and  their  inerease^  to  retam 
to  my  son,  John  B.  Bailey,  as  bis  property.  It  is  my  will  that  all  my  pro- 
perty be  given  up  to  my  son,  John  B.  Bailey,  as  his  property,  except  tbo 
four  negroes  above  mentioned,  which  are  to  be  given  up  to  Celia  B.  Pow- 
ell" :  Hdd,  that  it  was  the  intention  of  the  testator,  that  his  daughter  should 
take  a  life  estate  in  the  negroes,  and  that  her  children  should  take  an  estate 
in  remainder  thereto,  as  purchasers,  under  the  will;  that  the  words, 
"  heirs  of  the  body,"  were  intended  to  be  used  as  words  of  jnnxsioss,  and 
not  as  words  of  UmiUUion, 

In  Equity,  in  Scriven  Superior  Court  Decision  by  Judge 
Holt,  October  Term,  X849. 

By  the  last  will  of  Bates  Bailey,  be  desired  that  his  wife  and 
son,  and  all  his  property,  should  remain  on  his  farm  until  the  1st 
of  August,  1830 — after  which  time,  he  bequeathed  to  his  son  all 
of  his  lands  and  negroes,  &c.  "  except  four  negroes,  which  is 
here  mentioned,  to  my  daughter,  Celia  Rosamond  Powell.  I 
give  and  bequeath  to  the  heirs  of  her  body,  the  following  named 
negroes,  viz :  Hannah,  Alex.  Screen  and  Dick.  Should  she 
have  no  heirs  from  her  body,  she  is  to  have  the  use  of  said  ne« 
groes  her  life-time,  and,  at  her  death,  should  she  die  without  any 
heirs  from  her  body,  the  four  named  negroes  above,  and  their  in- 
crease, to  return  to  my  son,  John  B.  Bailey,  as  his  property,  or  to 
his  lawful  heirs."  It  was  further  provided  by  the  will,  that  at  the 
date  specified,  all  the  property  was  "  to  be  given  up  to  John  B. 
Bailey,  as  his  property,  except  the  four  negroes  mentioned  above, 
which  are  to  be  given  up  to  Celia  R.  Powell." 

In  September,  1848,  Daniel,  as  next  friend  for  the  minor  chiU 
dren  of  Celia  R.  Powel!,  filed  a  bill,  praying  a  ne  exeat,  &c.  on 
the  ground,  that  under  this  will,  Celia  R.  Powell  took  only  a  life 
estate,  and  her  children  in  remainder. 

On  the  hearing,  a  motion  was  made  to  dismiss  the  bill  and  pro- 
VOL  vut  49 


Digitized  by  VjOOQIC 


SM      SUPREME  COURT  OF  GEORGIA. 

Kemp  «<.  Daaiel. 

ceas,  on  the  ground  that  Mrs.  Powell  took  a  fee-eimple  under  tho 
willy  and  if  only  a  life-estate,  the  remainder  was  to  Bailey,  and 
not  to  her  children. 

The  Court  orerruled  the  motion^  and  thb  deciflion  ia  brongbl 
«p  for  review, 

M.  Marsh,  for  plaintiff  in  error,  cited-— 

JUe§e  vs.  SUeU,  2  SimotUp  233.  1  HiUiard  tm  Real  EttaU, 
633.  DubUr  w.  Ti-dUope,  Amhler,  453.  Elton  vs.  Easom,  19  Vet^ 
77.  Ham  vt.  Ham,  1  Dev,  4-  Bat.  598.  Carr  w.  Porter,  2  McC^ 
Ch.  60.  2  D€$.  112.  Choice  vs.  Marshall,  1  Kelly,  97.  Robm^ 
sam  vs.  McDonald,  ^  Kelly,  120.    3  R^  563, 

Jmo.  Sohlbt,  for  defendant. 

By  the  Court. — Warnbr,  J.  delivering  the  opinion^ 

[1.]  The  only  question  for  our  judgment,  made  by  the  record 
in  this  case,  is  the  proper  construction  to  be  given  to  that  clause 
of  Bates  Bailey^s  will,  which  relates  to  the  bequest  to  his  daugh- 
ter, Celia  Rosamond  Powell. 

The  testator  first  directs  that  all  his  property  shall  be  kept  to- 
gether, until  the  first  of  August,  1830. 

After  making  a  bequest  to  his  son,  John  Bourbon  Bailey,  the 
testator  made  the  following  bequest :  "  To  my  daughter,  Celia 
Rosamond  Powell,  I  give  and  bequeath,  and  to  the  heirs  of  her 
body,  the  following  named  negroes,  to-wit :  Hannah,  Alex,  Screen, 
and  Dick.  Should  she  have  no  heirs  from  her  body,  she  is  to 
have  the  use  of  said  negroes  her  life-time,  and  at  her  death, 
should  she  die  without  any  heirs  fVom  her  body,  the  four  named 
negroes  above,  and  their  increase,  to  return  to  my  son,  John  B. 
Bailey,  as  his  property,  or  to  his  lawful  heirs.  It  is  nty  wish  and 
will,  that  in  the  year  and  date  above  mentioned,  for  all  my  pro- 
perty, consisting  of  negroes — whether  men,  women,  or  children—* 
horses,  cattle,  hogs,  household  and  kitchen  furniture,  plantation 
utensils,  all  together,  to  be  given  up  to  my  son,  John  B.  Bailey, 
as  his  property,  except  the  four  negroes  mentioned  above,  which 
are  to  he  given  up  to  Celia  R.  PotvelV* 

What  estate  did  Celia  R.  Powell  take  in  the  four  negroes  raen^ 
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tioned  in  this  clause  of  the  testator's  will  ?  If  we  take  the  first 
part  of  the  clause,  and  read  it  as  follows — **  To  ray  daughter,  Ce« 
lia  Rosamond  Powell,  I  give  and  bequeath,  and  to  die  heirs  of 
her  body,  the  following  named  negroes" — without  any  regard  to 
the  superadded  words  employed  by  the  testator,  then,  an  estate 
tail  is  undoubtedly  created,  and  the  absolute  estate  to  the  negroes 
Tested  in  Celia  R.  Powell,  as  was  ruled  by  this  Court  in  Choice 
vs.  Marshall,  1  Kelly,  97.  Without  any  superadded  words,  ex- 
planatory of  the  intention  of  the  testator,  the  words,  "  heirs  of 
her  body,"  would  be  held  to  be  words  of  limitatiany  and  not 
words  of  purchase* 

But  we  think  that  the  superadded  Words  employed  by  the  teS' 
tator  clearly  show,  that  it  was  his  intention  that  his  daughter^  Ce- 
lia R.  Powell,  should  take  a  life  estate  in  the  negroes,  and  that 
the  words,  ^  heirs  of  her  body,"  were  intended  to  be  employed 
by  him  as  synonymous  with  children. 

If  the  contents  of  the  will  show  that  by  the  word  "  heirs,"  the 
testator  meant  other  persons  than  next  of  kin,  those  persons  will 
be  entitled,  and  children  may  take  under  the  word  **  heirs."  1 
Roper  at^  Legacies,  85,  86.  2  Roper  on  Legacies,  354.  Swain  vs* 
Roscoe,  3  JredeWs  Lav?  Rep,  200.  Here,  the  testator's  daughter 
is  to  have  a  life  estate  in  the  negroes,  and  at  her  death,  should  she 
die  without  any  heirs  from  her  body,  the  four  named  negroes  and 
their  increase,  are  given  to  John  B.  Bailey,  the  testator^s  son,  a 
person  then  in  life,  which  negatives  the  idea  that  the  testator  in- 
tended by  the  words,  **  heirs  of  her  body,"  an  indefinite  failure  of 
issue.  Taking  all  the  words  employed  by  the  testator  in  his 
will,  as  explanatory  of  his  intention,  it  is  our  judgment,  that  Celia 
R.  Powell  took  an  estate  for  life  in  the  negroes,  with  remainder 
to  her  children,  as  purchasers  uQder  the  will;  and  in  the  event 
Celia  R.  Powell  had  died  without  children,  then,  upon  the  hap- 
pening of  tliat  contingency,  John  B.  Bailey  would  have  been  en- 
titled to  the  property. 

Let  the  judgment  of  the  Coinrt  below  be  affirmed. 
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No.  65.— 'William  P.  Hall  and  othOTS,  plaintiffs  in  error,  tw^ 
Faribh  Cavtbr  and  Michabl  J*  Kenan,  executors,  &;c.  de- 
fendants in  error. 

[1.]  An  ezecntior  is  not,  ordinarily,  Uable  for  asseU  wbicfa  oome  to  the  handa 
of  his  oo-exeontor,  or  reeponaible  for  his  damsUtvit,  If  he  ii,  however, 
•ctive  in  the  aiatter,  and  by  hU  action,  whether  intentionally  or  not,  ena- 
bles his  co-executor  to  commit  a  devastaviif  he  will  be  liable  with  him  for  it. 
Each  exectitor  has  power,  nnder  the  will,  to  execute  it,  and  one  has  no 
power  to  prerent  the  other  from  taking  possession  of  a$seis,  or  to  t^e 
them  out  of  his  possession  after  he  has  acquired  the  potaession. 

[2.]  An  inrentory  of  notes  and  other  rkotes  m  action  is  not,  of  its^  evidonco 
of  assets  in  hand,  to  chai^ge  an  executor,  but  he  will  be  liable  for  a  de^astss' 
vit,  if  he  fails  to  collect  such  as  are  collectable,  with  dne  care  and  proper 
diligence. 

[3.]  If  two  or  more  executors  join  in  a  receipt  for  money,  they  are,  by  weight 
of  authority  in  England,  thereby  jointly  liable.  Query  as  to  this  rule  in 
tiie  United  States. 

[4.]  A  distinction  taken  between  a  joint  receipt  and  a  joint  return  of  an  in- 
ventory. 

[S.]  Aji  ittvenlory  of  tkoses  in  aeU^m,  is  a  requirement  of  law,  obligatory 
npon  sXL  the  execotors  who  qualify.  It  does  not,  of  itself,  show  auds  in 
the  hands  of  either,  so  as  to  charge  tbem^nor  does  it  show  a  joint  pot- 
session  of  the  evidences  of  debt,  but  leaves  the  fact  of  actual  possession 
and  control,  in  any  one  or  all,  open  to  proof. 

[6.]  Hddf  therefore,  that  where  there  is  a  joint  return  of  the  inventory  of 
debts,  and  the  possession  is  in  one,  and  he  through  negligence,  without 
participation  by  the  o^er,  fails  to  collect  them,  he  is  solely  liable  for  such 


Exceptions  to  an  award,  in  Baldwin  Superior  Court.  Decid- 
ed by  Judge  Johnson,  February  Term,  I860. 

The  plaintiff  in  error,  as  legatees  under  the  will  of  Geor^ 
W.  Murray,  deceased,  filed  a  bill  against  Faridi  Carter  and  Mi- 
chael J.  Kenan,  the  executors  thereof,  £ot  an  account  and  settle- 
ment. This  cause,  under  a  rule  of  the  Court,  was  referred  to  the 
arbitrament  of  counsel  named,  by  which  rule  the  arbitrators,  on 
request  of  either  party,  were  required  to  reduce  to  writing  any 
decision  they  might  make  upon  any  question  of  law ;  which  de- 
cision miglity  Iby  either  paorty^  be  subnatted  to  the  judgment  of  the 
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Judge  of  the  Superior  Court,  with  leave  to  prosecute  a  writ  of 
error  thereto. 

The  arbitrators  awarded  against  Michael  J.  Kenan,  one  of  the 
executors,  the  sum  of  $9,695  10^  lor  cko$e9  in  uctionf  good  and 
eollectable  at  the  death  of  testator,  and  lost  by  negligence  and 
^ure  to  collect,  and  not  accounted  for  in  his  returns. 

Under  the  rule,  the  arbitrators  returned,  in  Mrriting,  their  deci- 
sion, that  both  the  executors  were  not  liable  fcv  this  amount,  bot 
Kenan  alone  was  liable.  They  farther  returned,  that  the  only 
eridence  on  which  they  made  their  decision,  except  that  to  be 
ibund  in  the  pleadings  and  exhibits,  was,  that  the  chores  in  adiom 
were  produced  by  Mr.  Kenan,  on  the  hearing  before  the  arbitrs* 
tors,  as  having  been  in  his  possession  from  the  time  of  taking  the 
inventory.     The  inventory  was  made  jointly  by  the  executors. 

Kenan,  by  his  answer,  stated  that  he  had  the  exclusive  custody 
of  the  assets — the  subject  matter  of  this  dispute^-^roro  the  timer 
of  the  making  of  the  inventory,  down  to  the  time  of  the  making 
of  the  award ;  and  that  the  only  assets  in  the  hands  of  Carter> 
were  turned  over  to  him  by  Kenan. 

Carter,  in  his  answer,  stated  the  same  facts,  and  the  manner  io 
which  he  became  poissessed  oi  any  of  the  assets ;  abo,  that  he 
knew  nothing  of  the  management  of  Kenan,  except  what  he  de« 
rived  from  his  return. 

On  the  motion  to  make  the  award  the  judgment  of  the  Courts 
the  plaintifis  in  error  excepted  to  this  decision,  on  the  ground 
that  both  egcecutors  were  liaUe,  jointly,  for  the  amount  thus 
charged  against  Kenan,  individually. 

The  Court  overruled  the  ebjectioo,  and  this  dectsien  is  assign^ 
ed  as  error. 

CoNB,  counsel  for  plaintifis  in  error,  submitted  the  follbwing^— ' 

1st.  Executors  ar^liaWelbr  theamovnt  of  inventories  return- 
ed by  them  ;  and  if  they  return  none  of  the  debts  due  the  estate,r 
as  desperate  or  doubtful,  they  shall  be  charged  with  the  whole  as* 
assets.  Graham  Pt,  Davi^tm,  2  Bev.  4r  BcUt,  15S.  Wrighi  9§^ 
WHght,  2  McCcrd's  Ch,  196. 

2d.  If,  by  an  agreement  between  two  executors,  ooe  is  to  re- 
ceive and  intermeddle  with  such  pait  of  the  estate,  and  aaotlMr 
with  such  a  part,  each  shall  be  answerable  for  the  whole.    Mondt 
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VM,  Monell,  5  Johns.  Ck.  294.  Ram,  om  Legal  AsseU,  ck.  38,  §14, 
/>/?.  542,  544,  558.     2  Williamson  Executors,  1119. 

3d.  Executors  joining  in  receipts,  are  responsible,  jointly,  for 
the  whole.  Johnson  r«.  Johnson,  2  HilVs  Ch.  277.  Leigh  ww 
Barry,  3  Atkyns,  583,  584,     2  Story's  Eq.  §§1280, 12&1.    . 

4th.  The  main  and  important  point — where  two  or  more  exec- 
utors qualify,  and  the  choses  in  €uUum  belonging  to  the  estate  are 
lost  by  negligence  and  failure  to  collect,  the  executors  are  all 
jointly  responsible  for  the  amount  so  lost  by  negligence  and  fail- 
ure to  collect.  Chambers  vs.  Manchin,  7  Vesey,  198,  Brice  vs, 
Stokes,  11  Vesey,  325.  Muckloe  vs.  TuUer,  I  Jacobs,  198.  Stiles 
vs.  Guy,  Law  Mag.  2^1.  Booth  vs.  Booth,  1  Beavan,  125.  DoyU 
vs.  Blake,  2  Schoales  ^  Lefr.  244.  Clark  vs.  Clark.  8  Paige, 
159.  Scully  vs.  Delany,  2  Irish  Eq.  165,  cited  4  Bar.  ^  Harr. 
Dig.  197.  Robinson  vs.  Harris,  1  Hayes  if  Jpncs,  412,  dted  4 
Bar.  if  Harr.  Dig.  194^.  Williams  vs.  Maitland,  1  IredeWs  Equi- 
ty, ^2. 

McDonald,  for  defendants,  aubmitted^-- 

Joint  ioventory  returned  by  executors,  is  not  eyideace  of  joint 
posaeesion  of  the  assets.  24  Com.  Law  Rep.  133.  2  WUliawu^ 
Executors,  1404.  Ochiltree  vs.  Wright,  1  Dev.  ^  Bat.  Eq.  Rep. 
336.     Southerland  vs.  Brush,  7  John.  Ch.  Rep.  22. 

A  devastavit  by  one  executor  does  not  charge  his  companion. 
Cameron  etal.  vs.  The  Justices,  ^  1  Kelly's  Rep.  36.  2  Wil- 
liams' Executors,  1291.  1  Peer  Wms.  SU  last  note.  Churchill  et 
al.  lb.  241  and  note.  2  Vesey,  Jr.  678»  lust  note.  4  Eq.  Rep.  71, 
76.     lb.  92. 

Negligence  in  collecting  the  asseto  is  a  devastavit.  2  Wms. 
Executors,  1284. 

The  actual  porsesaion  and  use,  by  one  of  two  executors,  is  not, 
in  law»  the  possession  and  uae  of  both,  so  as  to  mttadi  a  liabiMty 
on  both.     2  Wms.  Exrs.  685. 

One  executor  has  no  authority  to  take  from  the  possession  of 
another,  the  assets  of  the  testator,  and  cannot,  therefore,  be  made 
liable  for  the  default  of  that  other.     1  Dev.  if  Bat.  Eq.  R.  336. 

Executors  stand  on  the  aame  footing,  haying  equal  rights  and 
the  aaioe  respondibilities,  are  not  liable  to  each  other,  and  each  ia 
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liable  to  the  cestui  que  trust,  to  the  extent  of  the  fund  he  receives, 
14  Peters*  Rep,  169.     11  Johns.  Rep.  21. 

One  executor  not  liable  for  the  laches  of  another,  in  not  enforc* 
ing  the  collection  of  debts.     2  Dev.  Eq,  Rep,  ^1. 

One  executor  not  liable  for  the  breach  of  trust  of  another,  ex- 
cept in  oases  where  the  will  creates  an  express  trust,  and  he 
knew  and  acquiseces  in  the  breach  of  trust.  Williams  vs.  Nixon, 
2  Beavan,  472. 

Executors  and  administrators  are  liable  in  Georgia,  under  the 
Statute  and  Common  Law  of  England,  as  it  existed  in  1764, 
Hotchkiss,  476« 

By  the  Court. — Nisbet,  J.  delivering  the  opinion. 

The  Circuit  Judge  confirmed  the  award  of  the  arbitrators,  and 
from  his  judgment  a  writ  of  error  is  taken.  The  arbitrators  held, 
as  an  inference  of  law,  from  the  facts  before  them,  that  the  exec- 
utors of  Murray,  (Carter  and  Kenan,)  are  not  jointly  liable  for 
the  nine  thousand  dollars  and  upward,  of  chases  in  action,  not  col- 
lected, but  that  Kenan  alone  is  liable.  Whether  their  judgment 
of  the  law  upon  the  facts  be  right,  is  the  question  for  our  deter- 
mination. It  is  first  important  to  state,  definitely,  what  those 
facts  are ;  for  it  will  be  seen  that  the  rule  of  legal  liability,  in  cases 
like  this,  depends  upon  slight  variation  in  the  facts.  The  bill  of 
exceptions  states,  that  no  evidence  was  before  the  arbitratore,  but 
that  which  is  afforded  in  the  pleadings  and  exhibits,  except  that 
the  choses  in  action,  for  the  failure  to  collect  which  Kenan  was 
made  liable,  were  produced  to  the  arbitrators  hy  Kenan,  as  having 
been  in  his  possession  from  the  date  of  the  inventory.  We  are, 
therefore,  to  look  to  the  pleadings  and  exhibits  alone,  for  the 
facts,  upon  which  the  award  was  made,  except  the  fkct  that  Ke- 
nan produced  the  choses  in  action,  and  the  farther  fact,  that  they 
were  produced  by  him  as  having  been  in  his  possession  from  ^ 
date  of  the  inventory. 

They  are  as  follows :  Carter  and  Kenan  both  qualified  as  exec- 
utors to  the  will  of  George  W.  Murray.  They  jcmitly  returned 
to  the  Ordinary  an  inventory  of  bonds,  notes' and  other  evidences 
of  debt  due  the  estate,  among  which,  and  constituting  a  part  of 
which  inventory,  were  the  notes,  &c.  making  up  the  amount  of 
$9,695  10,  to  the  payment  of  which  Kenan  alone  was  found  lia^ 
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ble.  These  notes,  &c.  were  proven  be£[>re  the  arbitratQrs  to  have 
been  collectable  with  reasonable  diligence.  They  were  exhibit- 
ed to  the  arbitrators  as  wholly  insolvent  at  the  time  of  the  award, 
and  recognized  by  them  as  insolvent  at  that  time.  A  part  of  ihe 
ekote$  in  mUUm  embraced  in  the  inventory,  as  appears  by  Carter's 
answer  and  his  returns,  came  into  his  possesstout  and  he  adminis- 
liered  tbein,  but  no  part  of  those  upon  which  the  award  makes 
Kenan  solely  liable.  The  bill  charges,  generally,  that  the  effects 
of  the  estate  came  into  the  possession  of  the  two  executors.  In 
bis  answer  responsive  to  the  bill,  Carter  states,  that  the  assets  did 
not  all  come  into  his  possession,  nor  did  all  come  into  the  posses- 
sion of  his  co-executor,  Kenan,  nor  did  all  come  into  the  posses- 
sion of  both  jointly.  It  states  farther,  that  such  as  came  into  his 
possession,  he  got  from  his  co-executor,  Kenan,  or  were  attor- 
ney's receipts  for  papers  placed  with  them  for  collection  by  the 
testator  in  his  life«  or  by  Kenan,  after  his  death ;  and  Col.  Cart^, 
itt  his  answer,  refers  to  his  returns,  as  exhibiting  the  character  and 
extent  of  his  administration.  Those  returns  were  irregularly 
made,  and  do  not  show  that  any  of  the  ckotet  in  action  upon  which 
Kenan  was  made  liable,  came  into  his  possession.  Kenan's  re- 
turns are  also  irregularly  made,  and  exhibit  no  action  whatever 
«ipon  those  cho$es  ni  aciion.  Carter  denies  in  his  answer,  any 
knowledge  on  his  part  of  the  manner  in  which  Kenan  managed 
the  assets  in  his  hands,  except  what  he  derived  from  Kenan's  re- 
turns. In  his  answer,  Kenan  states,  that  the  notes,  &c.  upon 
which  the  award  charges  him*  were  insolvent,  and  that  they  had 
been  in  his  possession  from  the  time  of  the  inventory.  Upon 
these  facts*  the  arbitrators  determined  that  Kenan  alone  was  liable 
for  ckoses  in  aeiiont  embraced  in  the  joint  return  of  the  inventory, 
which  were  collectable,  but  which  were  not  collected.  The 
plaintiffs  in  error,  excepting  to  the  judgement  of  the  Circuit 
Court,  affirming  the  award  of  the  arbitrators  in  this  regard,  insist 
that  both  the  executors  are  liable.  Before  entering  upon  the 
question,  it  is  proper  to  state  farther,  that  the  complainants  claim 
as  residuary  l^ratees  under  the.  will  of  Murray,  and  that  in  rela- 
tion to  their  interests  in  the  estate*  there  is  no  special  trust  devolv- 
ed upon  the  exeeutors.  The  will  appoints  ibem,  in  the  usual 
form,  executors,  and  directs  that  the  property  not  specifically  be- 
queathed be  sold,  and  the  proceeds  ^  be  paid  to  them  as  &st  as  the 
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estate  is  settled."  The  trust  clearly  is  no  more  than  the  ordinary 
trust  devolved  upon  executors  to  a  will. 

[1.]  An  executor  is  not,  under  ordinary  circumstances,  respon- 
sible for  assets  which  come  to  the  hands  of  his  co-executor.  The 
trust  created  by  the  will  is  a  several  trust  The  confidence  re- 
posed by  the  testator  is  severaL  One  is  as  much  entitled  to  ex- 
ecute the  will,  in  the  absence  of  any  special  trusts  or  specific 
directions,  as  the  other ;  nor  can  one  deny  to  the  other  participation 
in  the  administration  of  the  estate.  Legal  capacity  to  execute  is 
devolved  upon  each.  From  these  propositions,  the  rule  results, 
that  one  of  two  or  more  executors  is  not  responsible  for  the  de^ 
vastavU  of  his  co-executor.  This  is  generally  trae ;  but  if  he 
intentionally  or  otherwise  has  contributed  to  the  devastavit,  be 
will  be  responsible.  If  he  is  active  in  the  matter,  and  by  his  ac- 
tion, whether  with  intention  to  commit  a  devastavit  or  not,  enables 
his  co-executor  to  commit  it,  he  will  be  liable  with  him.  "  I  take 
it  to  be  clear,  (says  Lord  Thmrlow,  in  Sadier  vs.  Hobbs,)  that 
where,  by  any  act  or  any  ag^ement  of  the  one  party,  money  gets 
into  the  hands  of  his  companion,  whether  a  co-trustee  or  co-exec- 
utor, they  shall  both  be  answerable."     3  Bro,  Ck.  C  116,  tnargim. 

The  rule  is  stated  with  more  latitude  by  Mr.  WUliams,  as  de- 
rived from  the  authorities,  thus :  "  Where,  by  any  act  done  by  one 
executor,  any  part  of  the  representative  estate  comes  to  the  hands 
of  his  co-executor,  the  former  will  be  answerable  iov  the  latter, 
in  the  same  manner  that  he  would  have  been  for  a  stranger 
whom  he  had  entrusted  to  receive  it."  Williams  on  Executors^ 
marg.  p,  1294.  Note  to  Churchill  vs.  Hobson,  1  P.  Wfns.  241. 
11  Ves.  335.  Hardr.  314.  Dick.  R.  356.  1  Rees  ^  M.  66. 
Sterrit's  Appeal,  2  Penn.  R.  419,  422.  2  HilVs  Ch.  R.  293.  4 
Rawl.  157.  10  Peters,  532.  1  P.  Wms.  R.  81.  16  Vesey,  479. 
480.  1  Merit.  712.  1  Sch.  ^  Lrfr.  272.  lb.  341.  Monell  vs. 
MoneU,  5  Johns.  Ch.  294,  '5,  '6. 

The  counsel  admits  the  general  rule,  that  under  ordinary  cir- 
cumstances, one  co-executor  is  not  bound  for  the  devastavit  of 
his  colleague,  and  I  do  not  understand  him  to  lay  down  the  rule 
of  exception  to  that  general  rule  any  stronger  or  broader  than  I 
have  stated  it.  He  contemls,  however,  upon  different  grounds, 
tliat  according  to  the  case  made  in  this  record.  Carter  is  liable  for 
the  devastavit  of  Kenan ;  and  first,  he  insists  that  "  executors  are 
liable  for  the  amount  ef  inventories  returned  by  them,  and  if  they 
VOL.  Tin.  50. 
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return  none  of  tbo  debts  due  to  the  estate  as  desperate  or  doabt^ 
fttl,  they  (both)  shall  be  chargeable  with  the  whole  as  atseUJ'* 

[2»]  The  argument  under  this  head,  is  drawn  from  the  joint 
inventory  returned  by  Kenan  and  Carter,  and  its  weakness  or 
itretlgtb  depends  upon  the  legal  effect  of  the  inventory.  If  it  be 
true,  that  the  joint  inventory  is,  in  law,  an  admission  upon  the  re« 
eords  of  the  Ordinary,  of  assets  in  the  possession  and  control  of 
both  the  executors,  then  it  maybe  conceded,  that  a  failure  to  col* 
lect  iki  the  collectable  chotes  in  aciiom  embraced  in  that  inventory^ 
is  a  joint  devaitavit,  for  which  they  are  jointly  liable.  For,  ia 
that  event,  it  would  not  relieve  Carter,  to  show  that  the  waste  was 
the  result  of  Kenan's  neglect  to  collect,  whilst  he  had  the  actual 
possession.  If  they  are  at  Brst  in  the  possession  and  control  of 
hoth^  each  permits  the  sole  possession  and  control  of  the  other  at 
Ms  peril.  In  the  prosecution  of  the  argument,  the  learned  coun^ 
0e)  places  this  joint  inventory  upon  the  footing  of  a  joint  receipt 
Ibr  money,  by  two  or  more  executors,  and  thus  enlists  iDi>eha]f  of 
Ihe  conelusion  to  which  he  would  conduct  us,  that  largre  class  of 
eases  which  have  decided  that  co-exeoutors  are  liable  upon  a  joint 
receipt,  when  the  loss  of  the  money  receipted  for  is  the  act  of  one 
only.  The  schedule  of  notes  returned  by  a  sole  executor,  with-. 
out  designating  any  part  of  it  doubtful  or  desperate,  was,  at  one 
time,  evidence,  prima  fade^  of  liability  for  the  whole  ;  and  he 
would  be  put  upon  the  necessity  of  showing,  if  such  were  the 
ISlct,  that  any  part  of  them  was  not  collectable  in  the  use  of  (to 
itoe  the  language  of  our  Act  oi  1767)  "  due  care  and  proper  dil* 
igence/*  This  is  the  rule  as  to  an  inventory  of  assets  other  thao 
debts ;  and,  as  stated,  such  was  the  rule  as  to  inventories  of  debta. 
1  StOk.  S96.  Baler's  N.  P.  140.  S.  C.  Selu^'s  N.  P.  779, 
mote,  (kA  edition.  8  Tamnt.  734.  3  B.  Moore,  69.  Willianu* 
Sxecmtors,  1401. 

In  Giles  vs.  Dyson,  (1  Starkie's  N.  P.  C.  32,)  Lord  EUenbor^ 
ifmgh  would  not  allow  an  inventory  of  debts  due  to  the  estate,  and 
which  were  not  returned  as  desperate,  to  be  considered  as  assets 
ttctaaHy  m  the  hands  oi  the  executor.  His  Lordship  said,  <'  yom 
iBQPCist  prove,  presumptively  at  least,  that  these  debts  have  been 
paid—- that  presumption  may  depend  upon  time  and  other  circum*- 
Btances.  Bttt  upon  the  plea  o£plene  administravity  it  is  necessary 
%o  prove  that  effects  came  to  the  bands  of  the  defendant.  This  is 
llie  uaiveMal  practice."    I  apprehend  that  it  is  now  settled^  duA 
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although  debts  due  to  the  testator  are  assets,  yet  the  executor  of 
administrator  is  not  to  be  chargeable  with  them  till  he  has  receiv- 
ed the  money.  WtUiaTiu  on  Executors^  1187.  Com.  Dig.  Assets, 
d.  Bae.  Ah.  Exrs.  h.  1  Camp,  364.  1  8alk.  207.  14  Johns. 
R.  446.     iB.if  Adol.  657,  S.  C.      1  Nev.  ^  M.  434. 

The  English  doctrine  seems  to  be  this,  that  an  inventory  of 
properly  is  prima  facie  evidence  to  charge  an  executor;  and  an 
inventory  ofchoses  in  action  b  not  even  prima  facie  evidence  to 
charge  him,  but  the  proof  roust  go  farther,  and  show,  presomp* 
tively  at  least,  that  the  money  has  been  collected.  Such  is  the  lo* 
gal  effect  of  the  inventory,  as  evidence  of  assets  in  the  hands  of 
the  executor.  His  liability  for  a  devastavit,  in  not  collecting  cko* 
see  in  action^  I  am  not  now  examining — ^my  purpose  being,  at 
present,  to  enquire  what  effect  is  to  be  given  to  an  inventory,  a« 
evidence  that  assets  have  come  to  the  hands  of  the  executor* 
There  seems  to  have  been  in  England  two  kinds  of  inventories. 
Formerly,  it  was  necessary  to  exhibit  an  inventory  of  the  estate  to 
be  administered  before  probate  of  the  will,  according  to  the  prae* 
tice  of  the  Prerogative  Court  of  Canterbury;  and  this  practice 
yet  obtains  in  some  country  jurisdictions.  The  Statute,  21  Hen* 
ry  VIII,  requires  an  inventory,  yet  it  seems  that  according  to  thii 
modem  practice  in  England,  neither  executors  nor  administra^ 
tors  exhibit  any  inventory,  unless  cited  for  that  purpose  in  thft 
Spiritual  Couits,  at  the  instance  of  a  party  interested.  1  Pheliimf 
240.  Toller,  250.  WUliams'  Exrs.  707,  '8.  It  is,  however,  pro^ 
dent  for  the  executor  or  administrator  to  exhibit  an  inventory  for 
bis  own  protection.  1  Hagg,  106.  I  refer  to  these  things  fot 
the  purpose  of  sa^fing,  that  in  England,  the  effect  of  an  inventory, 
returned  before  probate,  is  different  from  the  effect  of  an  invento* 
ry  since  the  Statute  of  Henry  VIII,  npon  citation.  It  is  less  ia 
the  former  than  in  the  latter  case.  The  object  of  the  inventory 
before  probate,  tvas  to  show  the  estate  to  be  administered,  for  tfa» 
protection  of  the  executor,  as  well  as  for  the  benefit  of  all  persons 
interested  in  the  estate.  That  is  the  object  of  the  inventory  r^ 
quired  by  our  Statute,  and  our  inventory,  I  have  no  doubt*  an- 
swers to  the  inventory  formerly  required  in  England,  before  pro»- 
bate;  whereas,  the  inventory  now  required  of  the  executor  in 
England,  upon  citation,  has  its  counterpart  here,  in  those  amuzal 
returns  or  inventories  of  his  actings  and  doings,  which  the  exec- 
utor ia,  by  law,  required  to  tuake.     The  rule  of  evidence,  there- 
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Ibre,  which  w  applicable  to  inventories  here,  is  that  which  is  in 
England  applicable  to  inventories  made  before  probate.  In 
Steame  r#.  Mills,  Denman,  C.  J.  said,  "  I  am  of  opinion,  that  the 
iwventory,  delivered  by  the  executor^  on  proving  the  will,  is  not, 
in  itself,  evidence  of  assets  having  come  to  his  hands/'  4  Bam. 
if  Add.  655.     24  Eng.  Com.  Law  R.  135. 

The  Statutes  of  Georgia,  I  believe,  give  no  greater  effect  to  the 
inventory  of  debts,  than  it  has  at  Common  Law.  They  are,  in- 
deed, confirmatory  of  the  position,  that  the  return,  simply,  of  an 
inventory  and  schedule  of  debts,  is  not,  of  itself,  evidence  that  as* 
sets  have  come  to  the  hands  of  the  executor.  The  Statute  of  1764, 
by  express  words,  makes  the  executor  chargeable  with  **  so  mucb 
of  the  credits  Wy,  as  he,  she  or  they,  after  due  care  and  proper 
Siligencef  shedl  recover  and  receive,  in  like  manner  as  executors  and 
achninistrators  ai*e  made  chargeable  by  th^  Common  and  Statute 
Law  of  England."     Prince,  222. 

This  Statute  requires  an  inventory  to  be  made  "  of  all  and  sin- 
gular the  rights  and  credits  of  the  testator  or  intestate,  whether 
the  same  be  in  ready  nraney,  Jud^gments,  bonda,  or  other  special- 
ties or  notes  ofbandy  together  with  a  Hat  or  schedule  of  the  books 
ef  accownt  of  such  testator.'"  For  the  purpose  of  showing  what 
18  to  be  administered — for  the  protection  of  the  executor,  and 
ibubtlessr  also  for  the  benefit  of  creditors,  heirs  and  distributees, 
tbis  perfect  inventory  is  to  be  exhibited,  not  before  probate  of  the 
will,  as  in  England,  but  vnthin  three  months  after  qualification. 
But  how  is  he  to  be  charged  ?  Why,  only  with  so  much  as  he 
shall  recover  and  receive,  aflter  dae  care  and  proper  diligence.  The 
law  prescribes  the  rule  of  liability,  as  to  choses  in  action — it  or- 
chains  a  criterion  of  liability;  and  that  is  recovery  and  receipt^  af- 
ter due  care  and  proper  diligence.  Now^  the  inventory,  as  evi- 
dence, can  go  no  fiirther  than  the  liability  settled  by  the  law.  It 
does  not  prove  assets  iti  hand — it  does  not  -^roye- recovery  and  re- 
ceipt— ^it  proves  the  receipt  of  the  notes,  bonds,  book  of  accounts, 
ice.  but  not  the  money;  and  whilst,  in  one  sense,  they  are  assets, 
yet  not  assets  in  hand  to  charge  the  executor.  They  are  eviden- 
cu  of  ctebts  due,  which  may  or  may  not  be  collectable.  By  the 
Act  of  1792,  the  inventory  and  appraisement  of  property  is  made 
evidence,  but  not  conclusive,  of  the  value  of  the  estate.  That 
may  be  shown  to  be  more  or  less  than  the^appraisement.  Pri$$.  286. 

For  tbe  purposes  of  thas  opiMotiy  it  is  sufibient,  if  I  jbave  dem* 
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oTOtrated  that  the  inventory  of  a  safe  executor  is  nne  conclusive  of 
assets  in  hand,  and  therefore,  of  liability.  What  then  is  the  effect 
of  u  joint  inventory,  where  there  are  two  execntors  ?  Admit  it  to 
be  the  same  against  both  that  it  has  against  one,  when  there  is  bat 
one,'  then,  as  we  have  seen,  it  does  not  prove  that  the  assets  have 
actually  come  to  hand,  and  the  argument  of  counsel,  that  Carter 
is  Hable,  because  simply  of  the  joint  return,  falls  to  the  ground. 
The  case  does  not  stop  with  this  joint  return— -far  fVom  it.     But 

1  have  been  endeavoring  to  meet  the  positions  of  the  plaintiflfe  in 
error  upon  their  own  ground. 

[3.]  And  I  now  enquire,  what  support  the  position  taken  by  coon- 
sel  on  this  joint  inventory  derives  from  its  assumed  analogy  to  a 
receipt  signed  by  two  executors.  As  to  trustees,  the  rule  is,  thact 
where  ihey  are  authorized  to  receive  money  and  jointly  execute 
a  receipt  for  it,  they  are,  ordinarily,  liable  only  for  so  much  as 
each  has  received,  and,  ordinarily,  it  is  different  in  case  of  execB- 
tors.  Trwteeg  have  equal  interest  and  authority,  and  cannot  act 
separately,  as  executors  may,  but  must  join  in  conveyances  and 
receipts.  They  are  obliged  to  join,  for  the  sake  of  legal  conform* 
ity.  Justly,  therefore,  are  they  not  liable,  because  of  their  join- 
ing.    It  is  otherwise  with  executors. 

They  are  not  compellable  to  join  in  receipts.  Each  is  competent 
to  act,  A  receipt  from  one  will  be  a  valid  discharge.  If  they 
join,  therefore,  in  a  receipt,  it  is  a  voluntary  act,  and  is  held  vm  ad- 
mission that  they  are  jointly  accountable.  2  FoiM.  Eq.  h.  2,  c^. 
7,  §5.  Fe^fotew  r«.  Mitchell,  1  P.  WtUianu,  83,  note  1.  ChmrchiU 
V9,  Hobwnj  1  Ibid,  241,  note  1.  Leigh  ve.  Barry,  3  Aik.  584. 
Ambler,  219.  Murrell  va.  Cox,  2  Vem.  570.  Free.  i»  Ch,  173. 
Moeee  vs.  Levy,  3  Younge  if  Coll.  369,  367.  Sadler  vs.  Hobbe,  2 
Bro.  C.  ILIU.  3  Ibid,  90.  Chambert  v#.  Minchin, 7  Vesey,  198. 
Briee  w.  Stokee,  11  Veeey,  324.  Joy  vs.  Campbdl,  1  8eh.  ^  Lef. 
341.     Doyle  vs.  Blake,  2  Bid,  242.     HiUhn  Trustees,  312,  313. 

2  Story's  Eq.  §§1280, 1281. 

This  rule,  whieh  cbarges  executors  upon  a  joint  receipt,  I  con- 
cede, is  established  by  the  weight  of  authority  in  England ;  yet  it 
has  been  questioned,  and  in  fact  modified  there,  by  soBoe  of  the 
ablest  Judges  of  that  empire.  In  ChurehiU  vs.  Lady  HoBsoth 
Lord  Hareowrt  struggled  against  it.  1  Pr.  Wm.  241.  In  Wes^ 
ly  vs.  Clmrke,  L<urd  NorthmgUm  resisted  it  widi  convincing  pew<^ 
er.    Among  other  ikingii^  be  said*  <<If  it  i^fean  pUMy,  tbaft 
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one  of  the  executors  only  received  and  discharged  the  estate  ic« 
debted,  and  assigned  the  security,  and  others  joined  afterwards 
without  any  reason,  and  without  being  in  capacity  to  control  their 
co-executor,  either  before  or  after  the  act  was  done,  what  grounds 
has  any  Court,  in  conscience,  to  charge  him  ?  Equity  arises  out 
of  a  modification  of  acts,  where  a  very  minute  circumstance  may 
make  a  case  equitable  or  iniquitous ;  and  although  former  an* 
Ihorities  may,  and  ought  to  bind  the  determination  of  subsequent 
cases,  in  respect  to  rights — as,  in  the  right  of  courtesy  or  dower-^ 
yet  there  can  be  no  rule  for  the  future  determination  of  this 
Court  concerning  the  acts  of  men."  1  Eden,  IL  357.  See,  also, 
the  opinion  of  Lord  Alvcmly^  in  Havty  vs.  Blalceman,  (4  Feley, 
607,  *B.)  In  MmuU  V9,  MoneU,  a  greater  Chan<^llor  than  either 
of  these,  {Kent,)  reasoned  ag^ainst  it,  and  one  not  less  than  he, 
{Story,)  after  declaring  that  it  seemed  to  him  difficult  to  maintain 
the  sound  policy,  or  practical  convenience,  or  intrinsic  equity  of 
the  rule,  expresses  himself  farther,  thus :  '^  Perhaps  the  truest 
exposition  of  the  principle,  which  ought,  in  justice,  to  regulate 
«very  case  of  this  sort — whether  it  be  the  case  of  executorft,  guar^ 
dians  or  trustees— is  that  which  has  been  adopted  by  a  learned 
Equity  Judge  in  our  own  country.  It  is,  that  if  two  executorsi 
guardians  or  trustees,  join  in  a  receipt  for  trust  money,  it  is  prima 
fade,  although  not  absolutely  conclusive  evidence  that  the  money 
came  to  the  hands  of  both;  but  either  of  them  may  show,  by  sat- 
isfactory proof,  that  his  joining  in  the  receipt  was  necessary,  or 
merely  formal,  and  diat  the  money  was,'  in  fact,  all  received  by 
his  companion."  5  /oA«#.  Ch.  Rep.  296.  Story's  Eq.  §$i281» 
1282,  1283. 

[4.]  But  is  the  inventory  of  ckoses  in  action  of  the  same  force 
and  effect  as  a  receipt?  From  what  has  been  aliieady  said,  it  is 
manifest  that  it  is  not.  As  evidence^  I  have  attempted  to  show, 
that  of  itself,  it  does  Tkot  prove  assets  in  hand;  but  a  receipt  is  a 
written  acknowledgment  of  the  receipt  of  money-— that  very  thipg 
which  out  Statute  requirea  to  be  proven,  in  order  to  ch»^  an 
•xecutor.  The  HabiEty  of  two  executors  upon  a  joint  receipt, 
goes  upon  die  idea,  that  it  is  equivalent  to  am  admission  of  their 
willingness  to  be  jointly  accountable.  The  inventory  cannot  be 
oonstmed  into  any  such  admission.  It  is  but  an  official  statement 
diat  Bttch  and  such  bonds,  notes,  books  of  account,  &c.  are  fonad 
CMong  tlie  pipers  of  die  testator,  a^  belonging  to  his  e0Ca:te.    if 
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it  admits  any  thing,  it  only  admits  the  possession  of  the  evidences 
iff  debts t  whereas,  the  receipt  admits  the  possession  of  »»on€y  col* 
lected  upon  those  evidences  of  doht. 

[5.]  But  the  utter  dissimilarity  in  the  instruments,  and  in  the 
legal  operation  of  them,  is  palpahly  manifest  in  this.  The  re« 
ceipt  is  not  required  by  law,  but  is  voluntary  ;  whereas,  the  in- 
ventory is  required  by  law,  and  demanded  by  the  oath  of  the 
executor,  and,  therefore,  is  not  voluntary.  The  foundation  upon 
which  a  joint  liability  upon  a  joint  receipt  rests*  is,  that  the  law 
does  not  require  them  to  sign  it  jointly.  One  can  give  a  dis- 
charge, and  if  both  ^  sigp,  it  is  because  both  choose  to  sign.  The 
cases  which  establish  the  rule  admit,  that  in  cases  where  a  joint 
act  is  necessary  by  law,  it  does  not  apply — as  in  the  case  of  the 
sale  and  transfer  of  property.  Hill  on  Trustees,  313.  Terrell  vs^ 
Maihetos,  11  Law  Joum.  N*  8.  C/ianc,  31.  Hovey  vs,  Blakeman^ 
4  Vesty,  608.     Chambers  vs.  Minchin,  7  Vesey,  197. 

By  the  Act  of  1764,  it  is  declared,  «  That  from  and  afler  the 
passing  of  this  Act,  ail  and  every  executor  and  administrator  who 
shall,  before  the  Ordinary  of  this  province  &r  the  time  being,  or 
such  person  as  he  shall  depute  or  appoint,  (now  the  Inferior 
Court  sitting  as  a  Court  of  Ordinary,)  qualify  him,  her  or  them- 
selves for  the  administration  of  the  estate  of  his,  her  or  their  tes- 
tator or  intestate,  shall,  upon  oath,  (the  Act  provides,  then,  for 
the  production  of  the  property,  appraisement,  and  making  a  re- 
turn to  the  Ordinary,  and  then  proceeds,)  together  with  a  fiiU  and 
perfiect  inventory  of  all  and  singular^  the  rights  and  credits  of  the 
said  testator  or  intestate,  whether  the  same  be  iti  ready  money, 
jiftdgments,  boiKLs  or  other  specialties,  or  notes  of  hand,  together 
with  a  list  or  schedule  of  the  books  of  account  of  such  testator.'* 
Princt,  822.  By  thb  law,  the  exhibition  of  the  inventory  is  made 
the  duty  of  €ack  emd  every  executor  who  shall  qualify.  All  who 
qualify  are  bound  by  the  law  to  return  the  iaventory — there  is  ih> 
choice  about  it<— and  if  one  of  two  or  more  fails  to  make  the  re- 
lum,  he  violates  the  law.  In  obedience  to  common  sense  aad 
cdmsKMi  reason^  the  usage  is,  as  in  this  case,  to  make  it  joiaily* 
The  same  thing  is  re-enacted  by  the  Act  of  1792.  By  this  latter 
4l%U  the  oaih  of  the  ^executor  is  prescribed,  and  he  is  required  to 
Swear,  that  he  win  make  a  true  and  perfect  inventory  of  the  goods 
and  chattels  of  the  estate.  Goods  and  chattels^  in  the  sense  in 
which  these  words  are  used  in  this  oath«  I  have  no  doubly  kiciude 
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eho$es  m  action.  Thus,  it  is  clear  that  all  the  executors  who  qual- 
ify, must  joio  in  returniug  an  inventory.  It  is,  therefore,  clear, 
that  so  joining  is  not  a  voluntary  act,  and  equally  dear  that  there 
is,  upon  prittciple,  a  wide  difference— -indeed,  no  analogy— be- 
tween a  joint  inventory  and  a  joint  receipt  The  plaintiffii' 
case,  of  consequence,  can  derive  no  strength  from  the  role  that 
holds  co-executors  equally  Uable  upon  a  joint  receipt. 

As  to  the  liability  of  co-executors  upon  a  joint  receipt,  a  dis- 
tinction has  been  made  between  creditors  and  legatees,  to  the 
effect  that  they  are  liable  to  the  former,  but  not  to  the  latter. 
See  2  FoManque'i  Bq.  p.  437,  '38,  Uk  Am.  edit.  Gihbeve.  Hew- 
ing, Free,  in  Ch.  49.  Brioe  r#.  SUfke^,  11  Fewy,  324.  Lard 
Skipbrook  vt.  HinckinhrtMfk,  16  Veeey^  480.  Appeal  of  Brown's 
Exrs.  I  DaU.  310. 

The  reason  assigned  for  it  is,  that  legatees  are  appointed  by 
the  testator,  as  well  as  executors,  and  cannot,  therefore,  impose 
the  same  responsibility  on  the  executors  as  creditors.  For  my- 
self, I  see  no  good  reason  for  the  distinction.  Lord  Tkuriow^  in 
Sadler  vs.  Hobbe,  calls  it  an  odd  distinction.  That  creditors  have 
claims  upon  the  estate,  paramount  to  those  of  legatees,  is  truow 
No  man  can  give  any  thing  away  until  his  debts  are  paid.  Jus- 
tice precedes  generosity ;  and  it  is  true,  that  legatees  are  the  ap- 
pointed bene6ciaries  of  the  testator,  whilst  creditors  are  rightful 
deraaudanU  under  the  law.  The  law  protects  the  rights  of  cred- 
itors in  the  estate  of  their  debtor ;  but  how  do  these  things  affinst 
the  personal  responsibility  of  the  executor,  or  vary  the  character 
of  his  trust  ?  The  great  equitable  principle  is,  that  the  executor 
is  to  be  responsible  upon  his  acts,  and  according  to  the  assets  that 
come  into  his  possession.  The  law  declares  the  trust  to  be  seve- 
ral-—each  has  absolute  power  over  the  estate.  How  can  these 
principles  be  dispensed  with  at  all,  so  as  to  charge  one  for  assets 
which  his  colleague  has  received  I  and  if  dispensed  with  in  fkvor 
of  creditors,  why  not  in  favor  of  legatees  ?  It  seems^  to  me,  that 
in  a  Court  of  Chancery,  creditors  and  legatees,  as  to  the  personal 
liability  of  co-executors  upon  a  joint  receipt,  stand  upon  the 
same  platform.  This  distinction  was  not  recognized  by  Chancel- 
lor Kent,  in  Monell  vs.  Monell,  {6  J.  C.  R.  283,)  and  was  ex- 
pressly repudiated  in  South  Carolina,  in  Mknson  vs.  Johnson,  2 
HilPs  C.  A.  293. 

If  it  be  true,  that  a  joint  inventory  willi  of  its^  charge  both 
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execntorSf  then  in  every  instance  any  quaKfied  executor  be- 
comes surety  for  his  co-executor.  The  Statute  requires  aH  who 
qualify,  to  return  the  inyentory— «ach  must,  by  the  mandate  of 
the  law,  and  by  the  mora)  constraint  of  his  oath,  exhibit  the  in- 
Yentory,  and  when  that  is  done,  he,  tp«?  Jacto,  is  liable ;  and  there 
h  no  escape  from  this  liability,  but  in  a  breach  of  duty  as  requir- 
ed by  law,  and  a  violation  of  moral  obligation,  as  enjoined  by 
oath* 

Upon  this  view  of  the  subject,  what  becomes  of  the  right  of 
the  testator  to  select  his  executors  ?  A  solvent  executor  would 
not  qualify  with  an  insolvent  one,  however  honest,  and  however 
high  in  the  confidence  of  the  testator ;  because,  by  so  doing,  he 
becomes  his  surety.  The  result  would  be,  that  a  testator  would 
lie  under  a  necessity  of  selecting  only  such  men  to  execute  his 
will,  as  he  might  be  asdured  would  be  willing  to  be  responsible 
for  each  other,  or  be  limited  to  one  executor.  He  must  lose  the 
services  of  his  responsible  friend,  or  of  his  trusted  but  ^irre- 
sponsible friend.  The  impolicy  of  this  doctrine  is  apparent.  It 
would,  also,  sweep  from  the  books  all  the  rules,  so  firmly  estab- 
lished, which  recognise  the  several  character  of  executors'  trustsi 
and  which  define  and  regulate  their  respective  responsibility. 

In  Steame  vt.  MiUs,  (4  Bam.  ^  Adoh  666,)  Mr.  J.  Parke  speaks 
directly  to  this  point,  thus:  "To  say,  generally,  that  the  mere 
dreumstance  of  having  joined  in  an  inventory,  for  the  purpose  of 
obtaining  probate,  renders  an  executor  liable,  would  be  going 
farther  than  is  warranted  by  any  authority." 

In  Ochiltree  vs.  Wright,  one  of  the  question^  made  was, 
whether  one  executor,  consenting  to  a  sale  of  property  by  hi* 
co-executor,  and  joining  with  him  in  signing  an  account  and  in- 
ventory of  the  sale,  was  liable  for  the  devastavit  of  his  eo-execu« 
tor.  The  Supreme  Court  of  North  Carolina  held,  that  he  was 
not  Hable  under  the  circumstances  of  that  case,  and  afHrmed  se- 
veral of  the  propositions  which  I  have  stated  relative  to  the  legal 
character  and  effect  of  an  inventory.  Daniel,  J.  deliveritig  thd 
opinion  of  the  Court,  says :  "  The  foregoing  remarks,  bring  us 
to  the  inquiry  whether,  under  the  circumstances  of  this  case^ 
Wright,  by  his  assent  to  the  sale,  and  sigfning  the  inventory  aMd 
aceotittt  of  sales,  has  made  himself  fiabie  for  that  dewutavH.  The 
signing  of  the  inventory  could  not  have  that  effect,  because  exec- 
olOTS  are  bound  to  render,  an  inventory  of  all  the  assets  which 
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come  to  tbeir  possession  or  knowledge*  because  each  has  author- 
ity* by  the  will,  to  take  possession  of  the  property>  and  because 
Beck  had  already  exercised  that  authority  before  the  inventory 
was  signed.  It  was  but  a  formal  proceeding,  and  by  no  means 
subjects  Wright  to  the  devastavit  of  his  co-executor.  Is  there 
any  additional  responsibility  thrown  upon  Wright  by  his  assent 
to  the  sale  by  his  co-executor,  and  signing  the  account  of  sales 
with  him,  to  be  returned  to  the  County  Court?"  &c,  1  Dev,  ^ 
Bat.  Eq.  339,  340, 

Our  conclusion  is,  that  the  joint  inventory  of  the  ckaaa  in  ac- 
tiomf  is  a  requirement  of  the  law,  obligatory  upon  both  executors ; 
that  its  office  is  to  exhibit  to  the  Ordinary  ihec?iOse$in  action  which 
belong  to  the  estate,  for  the  benefit  of  all  parties  in  interest ;  that 
of  itself  it  does  not  show  assets  in  the  hands  of  either  of  the  ex- 
ecutors, so  as  to  charge  them,  without  more.  Nor  does  it  prove 
a  joint  possession  of  the  evidences  of  debt  due  to  the  testator,  but 
leaves  the  actual  possession  in  the  one  or  the  other,  or  in  both, 
open  to  proof. 

[6.]  Having  settled  these  principles,  the  application  of  them  to 
the  case  is  easy.  The  actual  possession  of  the  notes  included  in 
this  inventory,  upon  which  the  arbitrators  made  Kenan  liable*  is 
conceded  in  the  bill  to  have  been  proven  to  have  been  in  Kenan, 
continuously  from  the  return  of  the  inventory  to  the  making  of 
the  award.  They  were  produced  to  the  arbitrators  by  Kenan,  aa 
having  been  in  his  possession  from  the  time  when  the  inventory 
was  returned.  The  answer  of  Kenan  confirms  these  fiicts,  and 
the  answer  of  Carter  and  his  returns  deny  that  he  ever  had  pos- 
session of  them.  The  evidence  farther  is,  that  with  proper  care 
and  diligence,  these  papers  were  collectable.  There  is  no  evi- 
dence that  Carter,  by  any  act  of  his,  put  these  papers  into  the  pos- 
session of  Kenan,  or  contributed  to  his  neglect  in  not  collecting 
them.  How  stands  the  case,  then  1  It  is  the  case  of  a  devastavit 
by  negligence,  committed  by  Kenan,  in  not  collecting  in  chases  in 
action  which  came  to  his  hands,  without  participation  or  collu- 
sion on  the  part  of  his  co-executor,  Carter*  and  for  which*  accord- 
ing to  well  settled  principles*  he  alone  is  liable.  Such  is  our 
judgment,  and  the  judgment  of  the  Court  below  standa  affirmed. 

Respect,  however,  for  the  counsel  who  so  ably  advocated  the 
cause  of  the  plaintiffs  in  error*  as  well  as  the  importance  of  the 
principles  involved  in  other  positions  taken  by  him»  make  it  the 
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duty  of  the  Court  to  consider  them.  He  draws  a  distinction  be* 
tween  a  positiye  devastavit,  as  where  the  money  has  been  collect- 
ed and  converted  to  the  use  of  the  executor,  and  a  negative  de- 
vastavitt  as  where  it  consists,  as  in  this  case,  in  negligence  and  a 
failure  to  collect,  and  says,  that  "  Where  two  or  more  executors 
qualify,  and  the  ckoies  *»  action  belonging  to  the  estate  are  lost  by 
negligence  and  failure  to  collect,  the  executors  are  all  jointly  re- 
sponsible for  the  amount  so  lost''  A  failure  to  collect  in  the  mo- 
ney of  an  estate  is  a  devastavit,  if,  by  reasonable  diligence,  it  can 
be  collected.  If  this  be  true,  and  the  farther  proposition  be  true, 
that  one  executor  is  not  liable,  as  a  general  rule,  for  the  devastavit 
of  his  co-executor,  it  would  seem  to  follow,  that  the  position  of 
the  counsel  cannot  be  a  sound  one.  It  does  not  seem  to  me,  that 
upon  the  principles  upon  which  each  executor  is  made  solely  lia- 
ble for  his  own  devastavit,  that  the  manner  in  which  it  occurs, 
whether  ilegatively  or  positively,  can  make  a  difference.  Having 
the  power  and  right  to  take  the  assets  in  hand,  iiTespective  of  any 
power  or  right  in  his  colleague,  his  liability  is  based  upon  his 
possession,  and  his  act  in  the  one  case,  and  his  possession  and  his 
omission  of  duty  in  the  other.  In  either  case,  there  is  a  breach  of 
the  confidence  reposed  in  him  by  the  testator,  and  the  testator 
having  misplaced  his  confidence  in  one,  shall  not  operate  to  the 
prejudice  of  the  other ;  that  a  failure  to  collect  chases  in  action 
from  negligence,  which  are  collectable,  is  a  devastavit.  See  1 
Madd.  298.  12  Mod.  573.  2  Bra.  Ch.  C.  156.  5  Vese^,  839. 
11  Wend.  361.     Williams  an  Executors,  1284. 

If  there  is  an  agreement  between  executors,  that  each  shall  re- 
ceive a  certain  portion  of  assets,  and  administer  them,  and  they 
are  lost,  both  have  been  held  liable.  Such  a  case  would  fall  with- 
in the  exception  to  the  general  rule.  The  agreement  would  be 
thai  kind  of  action  on  the  part  of  the  one,  which  would  make  him 
a  participant  in  the  devastavit  of  the  other.  5  Johns.  Ch.  R.  294. 
Ram  on  Legal  Assets,  542,  '4,  558.  2  Williams'  Executors,  1119. 
2  HilPs  Ch.  R.  277.  Hardres,  314.  And  as  to  such  a  case,  the 
doctrine  of  the  counsel  would  be  true.^  But  this  is  not  such  a 
case ;  for  the  record  furnishes  no  evidence  that  there  was  any  un- 
derstanding or  agreement  to  the  effect  stated. 

Or,  if  it  were  agreed  that  the  possession  and  control  of  the  as- 
sets i^ould  be  joint,  the  liability  would  be  joint.  If,  for  example^ 
it  were  proven  that  two  executors  had  placed  the  assets  in  a  corn- 
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moil  depoBiUxy,  to  which  each  should  have  equal  access,  amd  both 
should  permit  them  to  lie  chere  until  lost^  both^  I  am  aatisfiedy 
would  be  liable.  But  the  evidence  does  not  nmke  that  caae, 
Therp  is  no  proof  of  an  agreemeut  that  the  possession  and  con- 
trol of  these  notes,  and  other  ehoees,  should  be  joint  Whilst  il 
If  as  admitted  in  the  argument^  that  thay  ^  not  come  into  the  ao* 
tual  possession  of  Cartert  it  was  cont^ded  that  ha  had  the  con* 
trol  over  them*  The  idea  that  be  had  the  control,  i«  coi^eo- 
tpral— -it  is  derived  from  the&ct  of  a  joint  inventory.  Thatt  I 
have>di^posed  o£  from  the  &ot  that  Carter  does  not,  in  his  an^ 
9wer,  deny  that  he  had  the  control  over  them,  and  that  he  could 
have  commanded  the  possession.  But  he  does  deny  the  poasea* 
^ioui  and  states  that  the  possession  was  in  Kenan.  In  this  denial 
and  statensent,  he  must  be  held  tp  have  denied  control.  Aa  a  joint 
conprol  is  not  proveu,  the  control  must  have  been  in  the  one  or 
the  other.  The  natural  and  the  legal  inference  is,  that  the  con- 
trol accompanied  the  possession.  Kenan  had  the  possession  ^ 
therefore,  Kenan  had  the  control.  Or  again,  which  is  the  moB( 
reasonable  and  the  moat  logical  to  infer,  that  Kenan  had  the  con- 
trol, with  the  possession ;  or  to  in(er  that  Carter  had  the  control* 
without  the  possession  ]  The  former,  clearly.  It  is  argued*  that 
as  Carter  did  receive  from  K^nan  some  of  the  assets  named  m 
the  schedule,  he  might  have  received,  he  had  power  to  rocave, 
those  that  were  lost,  and  therefore,  he  is  chargeablp.  Is  not  this 
a  nonsequUur  ?  What  he  did  get&<om  Kenan,  we  must  infer,  he 
got  by  his  (Kenan's)  consent.  The  delivery  of  some  of  the  pa« 
pers  embraced  in  the  inventory,  by  Kenan,  to  Carter,  was  volun- 
tary. Does  it  follow  that  he  would  have  consented,  at  Carter's 
instance,  to  deliver  more  or  all }  As  it  was  at  Kenan's  optiop  ta 
deliver  to  Carter  any  at  all*  we  conclude  that  those  he  did  not  de- 
liver, he  did  not  choose  to  deliver,  and  therefiu-e,  Carter  did  not 
giet  them.  Leg^y,  we  infer  that  Kenan  did  withhold  them  from 
Ciirter,  because  it  is  true  in  law,  that  having  possession,  he  would 
have  become  liable  with  Carter,  if  he  had  delivered  them  to  himt 
^d  they  had  been  lost.  Aa  to  those  that  he  did  deliver  to  Carter, 
he  is  with  him  responsible.  We  cannot  consent  to  charge  Carter 
upon  inferences  like  these.  The  proposition,  then,  of  the  ooonr 
sel,  must  be  considered  as  applicable  to  a  case  where  choees  in 
action  have  come  to  the  possession  of  one  of  two  executoca.  If 
it  is  true  as  to  this  case,  one  of  two  things  is  true  in  law:    Gitber* 
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Itt.  Carter  had  the  power,  by  virltte  ot  his  trust,  under  the 
will,  to  prevent  Kenau  from  taking  posseasion  of  these  assets  in 
the  first  iastance,  or 

2dly.  He  had  the  power  to  call  him  to  account,  and  to  take  the 
possession  and  control  out  of  his  hands,  after  he  bad  taken  the 
possession*  If  he  had  either  of  these  powers,  I  concede  that  it 
was  bis  duty,  under  the  will,  to  exert  them,  to  prevent  a  waste  of 
the  estate  and  a  loss  to  the  legatees ;  and  failing  to  do  so,  he  is 
chargeable.  I  apprehend  that  neither  of  these  propositions  is 
true.  As  before  stated,  the  power  of  the  executors  over  the  as* 
sets  is  equal.  That  power  has  no  regard  to  the  solvency  or  insole 
veney  of  the  executor,  to  his  ability  to  manage  them,  or  to  his  in- 
tegrity as  a  man.  It  springs  out  of  the  will — ^it  is  by  virtue  of  the 
confidence  which  the  testator  reposes  in  him.  If  he  chooses  to 
trust  him,  it  is  immaterial  whether  he  has  misplaced  his  confidence 
or  noC  If  he  be,  in  fact,  unworthy  of  confidence,  his  co-executor 
is  not  necessarily  to  suffer.  He  is  not  compelled  to  qualify— he 
may  diselaim.  And  if  he  does  not,  he  is  still  safi»,  if  he  gives  no 
aid  or  co-operation  to  a  breach  of  the  trust.  The  great  equitable 
rule,  that  each  is  liable  only  for  his  acts,  protects  him.  How,  then, 
is  itpoasiHefor  him«  consistently  with  these  principles,  to  say  to 
his  colleague,  you  shall  not  take  iii  hand  these  assets  1  If  he  can 
prevent  him  from  taking  into  his  possession  a  part,  he  can  all ; 
and  thus  it  results,  that  one  executor  can  de&at,  altogether,  all 
the  powers  of  his  associate — nullify  his  appointment,  under  the 
will,  and  prevent  the  confidence  which  the  testator  may  rightful* 
ly  repose.  In  Douglau  vs.  SuUerlut  KaU^  Ch.  J.  says,  "  It  is  also 
equiJly  well  settled,  that  each  executor  has  the  control  of  the  es* 
tate,  and  nyay  release,  pay  or  transfer,  without  the  agency  of  the 
other,  and  that  executors  and  administrators  stand  on  the  same 
ground,  and  their  powers  and  responsibilities  in  respect  to  each 
other  are  the  same,"  11  Joktu.R,  16,  iSes,  aUth  Edmondseiak 
VI.  Crauhatp,  14  PeUrs,  169.    Jacomk  v$.  Honoood,  2  Va.  267. 

The  Master  of  the  Rolls,  in  J^an^ord  vs.  Gtueoynet  says. 
<«  The  rule  in  aU  cases  is,  that  if  an  executor  does  any  act  by 
which  money  gets  into  the  possession  of  another  executor,  the 
fiumer  is  equally  answerable  with  the  other,  moi  vfh^re  a*  jtxtoutm' 
is  mer^fHUsive  by  not  ohstruUmg  the  other  in  receimng  it,*'  11 
FeMty,  333.     3outherIaMd  vs.  Brush,  7  Johns.  C^  R.  22.    Harg- 
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tkorpe  V9.  Meffortkf  Grow.  Eliz.  318.  Hartey  vs.  BkJcemofh  4 
Vety,  596. 

In  Williami  vs,  Maitland,  Judge  Gotten  says,  ^One  has  as 
macb  authoriey  to  receive  the  ad^ts  as  the  other,  and  there  is  no 
obligation  on  either  to  prevent  his  companion  from  getting  them 
into  possession."     1  ItedtWs  Eq.  R.  106.     . 

If  these  things  are  so  generally,  with  what  irresistible  force 
do  they  not  apply  to  a  case  like  the  present,  where  there  is  noth- 
ing in  the  evidence  to  show  that  when  Kenan  took  possession  of 
these  cka$e$  in  action^  he  was  not  trustworthy — ^nothing  proven 
which  was  calculated  to  arouse  the  suspicions  of  Carter,  that  he 
would  waste  them  or  fail  to  collect  them  t 

The  same  principles  and  the  same  reasonings  deny  to  Carter 
the  power  to  call  Kenan  to  account,  and  to  take  these  assets  out 
of  his  hands  after  he  acquired  possession.  It  does  not  appear 
from  the  record,  that  he  knew  of  Kenan's  neglect.  He  denies 
diat  he  knew  any  thing  of  his  management  of  die  estate,  except 
what  he  learned  from  his  returns.  It  is  argued  that  he  might 
have  known,  if  he  himself  was  in  the  proper  discharge  of  his  own 
duties ;  but  it  does  not  follow  that  a  discharge  of  his  duties,  as 
required  by  the  law,  would  make  him  cognizant  of  the  defiiulta 
of  his  colleague.  But  suppose  he  was,  however :  it  may  be  true, 
that  it  was  a  moral  obligation  to  do  all  he  could  do  to  prevent  a 
loss  to  the  legatees,  yet  the  law  does  not  make  him  the  supervi- 
sor of  the  conduct  of  his  co-executor.  It  has  not  clothed  him 
with  power  to  compel  him  to  do  his  duty.  He  cannot  call  him  to 
account ;  and  if  he  cannot,  how  iniquitous  would  it  not  be  to 
hold  him  responsible,  because  he  does  not  call  him  to  account  1 
The  Supreme  Court  of  ihe  United  States,  in  Edmond$  et  al.  vt. 
Crenshaw,  say,  «'£^ach  executor  has  a  right  to  receiye  the  debts 
due  to  the  estate,  and  discharge  the  debtors,  hut  this  rule  does  not 
apply  as  between  the  executors.  They  stand  upon  equal  ground^ 
having  equal  rights^  and  the  same  responsibilities.  They  are  not 
liaUe  to  each  other,  but  each  is  liable  to  the  cestui  que  trust,  to  the 
Jull  extent  of  the  funds  he  receives:*     14  P^ers,  169. 

Precisely  the  same  point  was  made  in  the  case  of  Ochiltree  vs. 
Wright,  before  the  Supreme  Court  of  North  Carolina,  in  regard 
to  which  that  Court  speaks  as  follows :  "  The  true  answer  to  this 
position  may  be  given,  almost  in  the  words  in  which  the  opinion 
of  this  Court  was  expressed  m  the  case  of  Clarke  et  al.  vs.  Cot- 
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ton  et  aL  (2  Dev.  Eq,  R.  51.)  Wright  was,  indeed,  a  curator  or 
truatee  for  tbe  plaintiflf,  but  only  for  what  was  in  his  hands,  or  had 
been  in  his  hands,  or  was  under  his  power  or  control.  Beck  was 
a  curator  or  trustee  with  precisely  the  same  powers.  If  a  mis^ 
placed  confidence  was  placed  in  the  latter,  it  was  not  the  confi- 
dence of  Wright,  but  of  tbe  testator.  Wright  did  no  act  by 
whidi  an  abuse  <^  that  confidence  was  facilitated.  He  had  no 
aMtharitif  to  take  out  of  Beck* 9  hands  the  property  of  the  cestui  que 
truitt  which  was  rightfuVy  there;  he  never  guaranteed  the  dili- 
gence, fidelity  or  solvency  of  his  co-trustee,  and  there  is  no 
ground,  in  conscience,  to  make  him  answerable,  when  he  has 
committed  no  fiiult  and  broken  no  engagement/'  1  Dev.  If  Bat, 
Eq.  R.  342. 

See  the  case  of  Clark  et  al.  vs.  Cotton  et  aL  (2  Dcv.  Eq.  R.  51,) 
where  the  same  question  is  considered,  and  the  same  views  ex- 
plicitly sustained. 

Athough  this  is  the  relation  which  one  executor,  bears  Xp  hi» 
co-executor — although  one  cannot  prevent  assets  from  going  into 
the  bands  of  the  other,  and  cannot  take  them  out  of  his  hands 
when  there ;  yet  legatees  and  distributees  are  not  left  to  the  ten- 
der mercies  of  a  faithless  or  neglectful  trustee.  The  law  inter- 
venes for  their  protection.  They  can  go  into  a  Court  of  Chan- 
cery, and  there  compel  him  to  account,  and  there  receive  that 
protection  which  the  actual  ccmdition  of  the  trust  may  require; 
and  that  they  may  know  whether  he  is  acting  in  good  fiiith,  or 
with  proper  care  and  diligence,  he  is  required,  by  law,  to  make 
annual  returns  of  the  condition  of  the  estate  in  his  hands,  which 
are  open  to  their  inspection.  If  he  does  make  regular  and  full 
returns,  they  are  thereby  advised  of  the  condition  of  the  estate, 
and  if  he  does  not,  the  omission  is  a  warning  to  them  that  some- 
thing is  wrong. 

Not  only  so,  but  the  Statutes  of  Georgia  have  made  the  Court 
of  Ordinary  the  guardian  of  their  interests.  The  Ordinary  is  the 
legally  constituted  supervisor  of  executors,  administrators  and 
guardians.  The  Ordinary  can  call  them  to  account— it  is  their 
duty  to  do  it ;  and  they  have  power  to  provide  for  the  faithful  and 
efficient  execution  of  their  trusts,  or  revoke  them.  Prince,  232, 
249,  245,  '6.     Hotchkiss,  476  to  479. 


Digitized  by  VjOOQIC 


408  SUPREME  COURT  OP  GEORGIA. 


Bfalone  ««.  State  of  Georgia. 


I^o.  56. — William  H.  Malone  alioi  William  H.  Hall,  pldntiff 
in  error,  n.  Tbb  State  of  Georgia,  defbndaot 

[1.]  The  Act  of  1805  ckaBget  the  Act  of  1799,  oaly  nMto^be  mode  of  select* 
iug  Oufmd  Jarort.  Under  bo&  Aets,  those  reoiaiAvig  oa  the  liat,  a«  aade 
oat  from  the  tax  books  bj  the  Clerk,  c<HMtitate  the  PhU  Jmy*  for  the  trial 
of  civil  and  criminal  causes,  so  that  the  Act  of  1799  is,  in  fiict,  superseded, 
both  as  to  Grand  and  Petit  Jurors,  by  the  Act  of  1805. 

[2.  J  Where  a  Juror  has  answered  negatively  both  of  the  questions  propound- 
ed by  the  Act  of  1803,  and  been  found  competent  by  triors,  who  were  not 
specially  swotii  for  that  purpose,  and  been  accepted  by  the  prisoner  and 
•worn  in  chief,  and  ^M  Oooit,  lo  care  the  irreguhuri^,  caoset  the  Jnrer  to' 
be  put  again  upon  the  prisoner,  who  objected  on  the  ground  that  he  had 
already  been  sworn  in  chief,  and  was  thereby  understood  by  the  presiding 
Judge  to  insist  on  the  Juror's  sitting  in  the  case :  Hddj  That  nothing  had 
transpired  in  relation  to  this  Juror,  to  constitute  a  good  challenge  for  cause, 
and  that  if  a  good  cause  and  waived,  the  consent  cures  the  irregularity. 

[3.]  Where  the  evidence  shows  a  concert  of  action  between  two  parties,  in 
relation  to  a  homicide,  the  Court  may,  in  k»  discretion,  admit  the  acta  and 
declarations  of  one  accomplice  to  criminate  the  other,  teaching  the  comBMm 
object;  and  such  discretion  will  not  be  controlled  by. this  Court,  except  in 
a  case  of  manifest  abusci 

Indictment  for  murder,  in  Greene  Superior  Court,  Tried 
before  Judge  Johnson,  March  Term,  1850. 

The  issue  in  this  cause  was  on  a  plea  of  "  not  guilty,"  of  the 
plaintiff  in  error,  to  an  indictment  against  plaintiff  in  error 
and  John  D.  Malone  alia$  Hall,  for  the  murder  of  one  Simeon 
Fuller. 

When  the  State  presented  the  panel  of  forty>eigbt  Jurors,  and 
was  about  to  put  the  same  upon  the  prisoner,  the  prisoner,  by  his 
counsel,  challenged  the  array,  on  the  ground  **  that  John  Oliver 
and  twenty-one  others  of  the  panel,  and  who  were  on  the  regu- 
lar panel  of  Jurors  for  said  term  of  said  Court,  were  not  select- 
ed and  sworn  according  to  law,  in  this,  that  they  were  selected  by 
a  mjyority  of  the  Justices  of  the  Inferior  Court,  together  with 
the  Sheriff  and  Clerk,  and  by  them  sent  up  to  the  Judge  of  the 
Superior  Court,  and  were  by  him  deposited  in  the  Jury  box  ; 
and  by  the  presiding  Judge  drawn  therefrom,  and  summoned  by 
the  Sheriff  of  said  County." 
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Wliu^  motion  mud  challenge  was  reAiaed  by  tbe  Court,  and 
ifefeadant  ezoepted. 

Bernard  Moorei  one  of  dw  Jarors,  being  put  upon  the  pri* 
■oner,  and  haring  answered  in  the  negative  the  questions  pro* 
poanded  under  the  Code,  prisoner,  by  his  eounsel,  required  that 
be  should  be  placed  on  trial  before  triors  ;  whereupon,  two  Ju* 
rymen,  preriously  sworn  in  chief,  though  not  sworn  as  triors, 
acted  as  such,  and  found  the  Juror  competent,  who,  not  bmng 
challenged  by  the  prisoner,  was  sworn  in  chief.  Several  other 
Jurors  were  placed  upon  the  same  triors  and  found  competent, 
and  challenged  peremptorily  by  the  prisoner.  It  being  subse- 
quently discovered,  that  the  Jurors  had  not  been  sworn  as  triors, 
die  Court  directed  the  list  to  be  r&^alled,  beginning  with  the  first 
one  tried  by  the  triors ;  and  as  each  of  those  previously  tried  was 
called,  prisoner  challenged  them  .£m-  cause,  on  the  ground  that  he 
had  previoady  diaUenged  them  peremptorily.  The  Court  allow- 
ed the  challenge  for  cause.  When  Bernard  Moore  was  called, 
the  prisoner  objected  to  his  being  placed  upon  him  as  a  Juror,  on 
the  ground  that  he  was  already  sworn  in  chief.  The  Court  de- 
cided, that  the  Juror  should  try  the  cause,  ^<the  defendant  not 
objecting  at  the  time,  and  the  Court  conmdering  the  objection  of 
prisoner  as  equivalent  to  insisting  upon  his  acting  as  a  Juror,  in* 
asmuoh  as  he  had  expressed  himself  *  content*  with  the  Jaror» 
and  he  had  been  sworn  in  chief.*^  To  this  decision  defendant 
excepted. 

The  following  are  some  of  the  material  facts  proven  on  the 
trial: 

Simeon  Fuller,  the  deceased,  lived  in  Greene  County,  and 
about  the  8th  June,  1849,  suddenly  disappeared.  John  D.  Hall 
was  living  at  his  house*  Fuller  had  in  his  possession  several  n^ 
groes,  to  which  John  D.  HaH  and  prisoner  claimed  title,  they  be- 
ing his  step-sons. 

Jamei  M.  Oiwer  was  at  home  on  the  di^  oi  the  alleged  homi- 
oide.  Lived  about  SCO  yards  from  Fuller's  house.  Heard  the 
report  of  a  gun  between  sunset  and  dark,  in  the  direction  of  Ful- 
ler's house.  Heard  sodie  one  cry,  **  Oh !  Lordy,"  three  times 
iannediately  after  the  firing.  The  next  time  he  saw  Fuller,  hia 
body  was  drawn  up  from  Richland  creek,  about  300  yards  from 
his  house.  The  hands  were  ded  behind  him,  a  chain  wound 
aieond  his  waist,  and  two  plow  hoes  hung  thereto.  He  was  shot 
VOL.  VIII.  52. 
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under  the  eye,  and  ike  bullet  came  oat  at  tlie  ear.  There  was  a 
fleyere  wound  on  the  head-— the  skull  being  broken.  Saw  the 
traoks  of  two  men  going  and  coming  out  of  the  creek  at  the 
bank  where  the  body  was  found.  Witness,  on  10th  June,  saw 
blood  in  the  horse-lot,  on  a  plank  some  three  feet  long,  three 
inches  wide  and  one  inch  thick.  Saw  blood  on  the  draw-bars^ 
which  had  been  shayed  with  an  axe,  as  if  to  get  the  blood  o£ 
Saw  blood  and  hair  on  a  rock,  also,  weighing  three  or  four  pounds. 
There  was  a  storm  threatening  at  the  time  the  gun  and  cries 
were  heard.  On  next  day,  went  to  Fuller's  house.  Fuller's 
wagon  was  standing  in  the  road,  nearly  loaded  with  household 
Aimiture,  &c  horses  harnessed,  and  no  one  there.  Saw  two 
wounds  on  the  cheek,  as  if  made  with  a  knife.  Horse-lot  is  a 
public  place. 

James  Atkimtm  saw  Fuller  on  8th  June,  about  half  hour  before 
sunset,  about  half  mile  f^om  his  house,  in  witness'  field ;  deceas- 
ed said  he  would  see  witness  next  day;  heard  the  gun;  called  at 
Fuller's  house  next  morning  and  asked  for  him  ;  saw  prisoner 
and  John  O.  Hall  together;  saw  the  wagon  loaded  that  mgbt; 
provisions  cooked  and  no  one  there ;  saw  two  persons  run  off 
from  the  house ;  starlight  night ;  Fuller's  hat  was  in  a  trunk  in  the 
house ;  there  was  a  light  in  the  house  as  he  approached,  but  was 
put  out ;  Fuller's  wife,  prisoner's  mother,  died  in  February,  1849. 

John  M,  Harris  saw  prisoner  the  day  he  arrived  from  the  west 
on  the  cars ;  prisoner  asked  where  his  brother,  John  D.  Hall, 
was ;  prisoner  said  he  had  received  a  letter  or  two  6rom  him  re- 
specting property  Fuller  had ;  said  he  came  after  it ;  that  his 
brother  said  Fuller  intended  to  bring  a  law-suit  for  it ;  said  be- 
fore Fuller  should  have  it,  he  would  have  to  take  all  bis  little  pile, 
and  <'  by  God  he  had  come  after  it,  and  he  be  d-^  if  he  did  not 
have  it  or  take  him  one." 

Mrs,  Rotoland  lives  a  mUe  from  Fuller's ;  prisons  and  John 
D.  Hall  came  to  her  house  on  8th  June  and  asked  for  powder ; 
she  objected,  and  they  insisted  on  two  or  three  loads ;  prisoner 
pouring  it  out,  and  saying  his  brother  wanted  to  try  his  pistoL 

Wm.  Atkimon  saw  deceased  about  one  hour  before  sun  down 
on  8th  June;  saw  prisoner  and  John  D.  Hall  coming  up  firom 
the  creek  on  9th  June,  between  one  and  two  o^clock,  p.  m. 

George  Warren  was  at  Fuller's  house  on  afternoon  of  June  8j 
adied  what  was  to  be  done  about  the  property ;  ptisoner  said  he 
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had  made  a  propomaon  to  FuHer,  wfaidi  he  had  refused,  and  that 
he  woald  stay  there  until  Christinas  or  Christmas  year,  but  what 
he  would  aettle  in  some  way  or  other ;  prisoner  and  Johti  P.  Hall 
were  Uiere  together. 

Ckuhantu  Thomas  heard  prisoner  swear  he  would  kill  Fuller 
before  he  should  have  one  cent  of  the  property. 

Waiiam  Walker,  on  10th  June,  saw  tracks  of  four  persons  go- 
ing off  from  Fuller's ;  they  seemed  to  stop  under  a  peach  tree ; 
thence  they  went  into  an  old  field,  where  he  could  trac9  them  no 
longer ;  confirmed  the  testimony  of  other  witnesses  on  seyeral 
points. 

A.  Hutchiiuon  was  one  of  the  neighbors  who  went  to  Fuller's 
house  on  the  night  of  the  9th  June ;  confirmed  the  testimony  as 
to  wagon,  the  lights,  the  running  away  of  the  persons  from  the 
house ;  Ahrarn^  one  of  the  negroes,  disappeared. 

Jamea  King  was  there  also ;  heard  two  voices  at  the  wagon, 
and  thought  one  was  prisoner's ;  the  things  at  the  house  were 
very  much  scattered ;  a  trunk  in  the  wagon  was  broken  open, 
and  had  Fuller's  hat,  tumblers,  spoons  and  clothing  in  it;  there 
was  a  black  wool  hat  in  a  bag,  which  appeared  to  be  wet,  as  if  it 
had  been  washed. 

Thomas  Aikmson.  Fuller  had  on  a  black  wool  hat,  8th  June, 
about  sunset)  in  his  own  field ;  heard  the  gun. 

John  Zachery  was  at  Fuller's  9th  June ;  heard  the  voice  and 
believed  it  to  be  prisoner's. 

Sanmul  Tomiiin.  Prisoner  came  to  his  house  in  Newton  Coui^ 
ty,  on  evening  of  10th  June,  with  John  D.  Hall  and  the  negro 
Abram,  all  on  foot,  and  insisted  on  staying  all  night ;  said  they 
had  missed  the  cars  at  Buckhead»  and  had  been  walking  all  day ; 
said  it  looked  bad  to  see  a  man  walking  and  having  a  negro;  said 
his  brother  had  a  negro  girl  given  to  him  and  he  persuaded  him 
to  swap  the  girl  for  this  boy ;  they  stayed  all  night  and  left  about 
daylight. 

Lewis  Zachery  saw  prisoner  11th  June ;  heard  of  the  murder, 
and  the  rumor  that  the  murderers  were  in  Newton  County ; 
went  to  the  depot  to  watch ;  saw  two  white  men  and  a  negro 
above  the  platform  on  the  track ;  he  intercepted  them  in  a  deep 
cut ;  said,  **  gentlemen,  murderers,  you  can  go  no  farther ;"  pri- 
soner and  John  D.  HaO  sunk  on  their  knees ;  prisoner  ran  off; 
John  P.  Hall  tried  to  run^  ap4  witpess  knocked  him  down ;  witr 
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neat  caogfat  die  negro,  but  John  D.  Hall  ran  off;  botli  were  a^ 
terwarib  caagiit ;  prieoner  said,  *<  aa  for  kHibig  FuHer,  h»  knew 
Bodttog  about  it,  aod  be  mustbaTe  been  kBM  by  negroea,  if  kffl- 
edatalL" 

A.  M.  Mam»ey^  Priaoaer  bad  a  pistol,  powder-flask  and  knife 
wben  arrested. 

POer  Clark  met  prisoner  tbe  day  be  arriTed  from  die  west; 
prisoner  asked  wbere  bis  brotber  John  was,  and  wbat  tbe  people 
said  about  tbe  property  at  Faller's;  witness  replied  be  expeoted 
dMre  would  be  a  law^soit ;  prisoiier  said,  I  sball  stand  ao  law-suit, 
and  among  odier  diiugs,  slipped  bis  hands  on  bis  pocket  aad 
said  be  bad  there  wbat  would  get  the  property ;  prisoner  bad  a 
pair  of  saddle-bags ;  witness  was  at  FuUer's  on  9tb  June,  and 
saw  the  saddle-bags  with  the  weights  off  the  clock  in  them. 

James  Atkin$&mt  recalled.  At  tbe  time  be  saw  prisoner  and 
Jobn  D.  Hall  together  at  Fuller's  on  tbe  morning  of  9tb  June, 
inquired  for  Fuller;  prisoner  went  off  towards  the  bouse  and 
wi^ed  to  and  fhmi  tbe  passage,  when  John  I>.  Hall  said  Fuiler 
bad  gone  up  tbe  country  to  Mr.  Mahme^s ;  witness  aAed  wbat 
time  be  started;  Hall  paused  and  answered,  yesterday  erening; 
prisoner  was  about  fifteen  steps  off,  and  he  thanks  migbt  have 
beard  wbat  was  said ;  prisoner  said  nothing. 

Defendant's  counsel  objected  to  the  sayings  of  Jobn  D.  HaU; 
which  ofojecdon  the  Court  eyerruled,  on  tbe  ground  that  the  evi- 
dence already  produced  had  established  tbe  &ct  of  a  joint  acdoa 
and  intention,  sufficient  to  authorize  die  admission  of  the  tesdmo- 
ny.     To  which  decision  de^sndant  excepted. 

Similar  evid^ice  was  offered  to  be  proven  by  WiUiam  AMa- 
son,  and  the  same  objection  made ;  which  being  overruled,  defend- 
ant excepted. 

On  which  several  exceptions  error  was  assigned. 

Cone,  for  plaintiff  in  error. 

Sol.  €ten.  Bartlstt  and  N.  G.  FosTEm,  for  defendant  in  error. 

By  the  (hurt, — Lvmmun,  J.  delivering  the  opinion. 

This  is  a  writ  of  error  to  Greene  Superior  Court,  upon  an  in* 
dtctment  for  murder^  against  William  H.  Malone^  otherwise  caK* 
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ed  WiHiam  H.  HalL  The  cause  came  on  for  trial  at  tbe  Mardt 
Term,  1850,  of  the  Superior  Court  of  said  Countj,  Hb  Houor 
HmuBommv  V.  J9Bmmin»  presidiiig. 

We  propose  to  consider  the  questions  made  in  the  record,  in 
Uto  order  in  which  they  are  presented  in  the  bill  of  exeeptions. 

[1.]  When  the  State  presented  to  the  prisoner  a  panel  of  for- 
ty-eight Jurors,  he  challenged  the  array,  on  the  ground  that  they 
had  not  been  chosen  and  sworn  according  to  law,  in  diis,  that 
diey  were  selected  by  a  majority  of  the  Justices  of  the  Inferior 
Court,  together  with  the  Clerk  and  Sheriff  of  the  County,  ai^ 
by  them  sent  up  to  the  Judge  t>f  the  Superior  Court  ^  whereas, 
the  said  Jurors  should  have  been^  selected,  by  the  Clerk,  in  the 
presence  and  under  the  immediate  direction  of  the  Judge  of  the 
Superior  Court 

I^he  suntof  this  objection,  is,  that  the  forty-eight  Petit  Jurors 
were  chosen  under  the  Act  of  1805,  {Prince,  443,)  instead  of  the 
Act  of  1797,  ( Watkins,  627,)  as  they  should  hare  been. 

By  reference  to  these  Acts,  it  wiU  be  seen  that  PttiU  Jurors  are 
not  9deeUd  at  aH,  under  either  of  them.  Under  both,  the  Clerk 
of  the  Superior  Court  is  directed  to  procure  from  the  tax  book, 
a  list  of  all  pertons  liable  to  senre  as  Jurors,  according  to  the 
quaUficatioitt  therein  prescribed,  (which,  by  the  way,  are  pre- 
cisely the  same  under  both  Acts;)  and  this  is  a  mere  mechanical 
duty  to  be  perfimned  by  that  officer,  and  one  which  involyes  no 
discretion  whaterer.  From  this  list,  by  the  Act  of  17^7,  the 
Clerk,  under  the  direction  ^f  die  Judge  of  the  Superior  Court, 
is  to  select  the  Ghrand  Jury  ;  and  from  tbe  same  list,  under  the 
Aet  of  1805,  the  Grand  Jury  is  to  be  selected  by  the  Justices  of 
the  Inferior  Court,  or  a  majority  of  them,  together  with  the  Clei^L 
and  the  Sheriff. 

The  change,  therefore,  is  only  as  to  the  mode  of  selecting  the 
Grand  Jury,  and  the  persons  remaining  on  the  list,  under  both 
Acts,  are  to  be  Petit  Jurora  for  the  trial^  of  all  ciril  and  criminal 
cftuses ;  and  under  both,  persons  returned  as  Jurors,  who  are 
not  qualified  to  serve,  are  to  be  discharged  on  challenge  and 
proof  by  either  party,  or  on  the  Juror's  own  oath  as  to  his  incom^ 
peteney. 

Bir.  Prince  is  r^fat,  dierelbre,  in  assuming  that  the  mode  of  se* 
iMtmg  Jurors  under  tbe  Act  of  1797,  is  superseded  by  the  57th 
seotien  of  the  Act  of  1805 ;  and  the  uniform  practice  of  the  Sn- 
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perior  Coorti  tfarottgfaoiU  the  State,  for  near  fifty  years,  b  jusli- 
fied  by  a  proper  constniotion  of  tliese  Statotea ;  and  our  jndg- 
ment  b,  that  the  objection  taken  to  the  decision  below,  overruling 
the  motion  Co  quwsh  the  array  because  the  Jurors  were  improp- 
erly drawn  and  sworn,  has  nothing  in  it. 

[2.]  The  pane)  was  then  put  upon  the  prisoner,  and  Joseph 
Nelson  and  Abner  B.  Ely,  having  been  sworn  as  Jurors  in  diief^ 
Bernard  Moore  being  called,  and  having  diown  himself  cmnpe^ 
tent,  by'  answering  negatively  the  questions  propounded  to  him 
ttuder  the  Act  <^  1843,  he  was,  at  the  request  of  counsel  for  the 
accused,  put  upon  triors,  and  the  two  Jurymen  aforesaid  were 
appointed  for  that  purpose,  who,  without  having  been  sworn  as 
triors,  returned  a  verdict  that  Moore  was  conq>etent.  The  pri* 
soner  announced  that  he  was  content  with  Mr.  Moore,  and  he 
was  «wom  in  chief  Several  other  Jurors  were  also  passed  upon 
by  said  triors,  each  of  whom  was  found  to  be  competent,  and 
challenged  peremptorily  by  the  defendant. 

It  being  subsequently  discovered  that  the  two  Jurors  who  had 
acted  as  triors,  were  not  specially  s^om  as  such,  the  Court  di- 
rected the  list  to  be  again  called,  commencing  with  the  names  of 
those  who  had  been  passed  upon  by  the  triors ;  and  the  prisoner 
objected  to  eacb»  upon  the  ground  that  they  had  already  been  pot 
upon  him  and  peremptorily  challenged  ;  which  objection  was  al- 
lowed by  the  Court,  and  the  Jurors  were  set  aside  for  cause,  and 
not  counted  agunst  the  prisoner. 

When  the  name  of  Bernard  Moore  was  called,  he  was  put 
upon  the  prisoner  and  objected  to,  on  the  ground  that  he  uxu 
iwom  already  in  chief  (u  a  Jmrer  to  try  the  prisoner.  The  Court 
sustained  the  objection,  and  decided  tlmt  Moore  should  be  of  the 
Jury  to  try  the  cause.  The  prisoner,  by  his  counsel,  excepted  to 
this  opinion. 

We  have  bestowed  much  consideration  on  thb  portion  of  the 
record.  The  gpround  of  challenge  to  Mooie  was,  that  he  had-al* 
ready  been  sworn  in  chief,  and  the  presiding  Judge  certifies  that 
he  understood  the  objection  as  tantamount  to  ind^ng  that  he 
should  seanre  as  a  Juror. 

If  thb  explanation  of  the  proceeding  be  correct,  and  it  seems 
to  me  to  be  the  only  reasonable  one  that  can  be  given,  no  injustice 
has  been  done.  Coneeneui  toUit  erroremf  (2  Juit.  123,)  viz :  the 
acquiescence  of  a  party  who  might  take  advantage  of  an  error 
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obviates  ita  efiect.  Still,  if  opon  an  examination  of  this  reoorcl, 
we  kad  Ibnnd  it  did  not  justify  the  conntruction  put  upon  it  by 
Judge  Johauan,  and  that  by  reason  of  this  mnunderstanding,  the 
prisoner  had  been  deprived  of  some  legal  right,  we  should  have 
felt  constrained  to  remand  the  eause.  Such,  however,  in  our 
judgment,  is  not  the  fact.  It  is  now  contended  in  the  argument, 
that  this  was  a  challenge  for  cause,  and  that  being  allowed,  the 
Juror  should  have  been  set  aside,  as  a  matter  of  course ;  but 
nothing  had  transpired  as  to  Bernard  Moore,  which  would,  in  the 
least,  affect  his  competency.  He  had,  when  interrogated,  net 
only  stated  on  oath,  thai  he  had  formed  and  expressed  no  opinion 
in  regard  to  the  guilt  or  innocence  of  the  prisoner,  and  that  hm 
had  no  bias  or  prejudice  resting  ^n  his  mind  for  or  against  him ; 
but  he  was  put  upon  ti*iors  and  pronounced  indiff*erent  by  them, 
and  having  passed  through  this  ordeal,  the  prisoner  professed  him* 
s<df  satbfied,  and  he  was  sworn  well  and  truly  to  try  the  issue  be- 
tween the  people  and  the  prisoner.  What,  I  ask,  was  there  in  all 
this,  to  make  him  objectionable  for  cause?  Nothing.  As  to  the 
other  Jurors  who  had  been  ftmnd  competent  and  then  perempto- 
rily challenged,  it  might  be  supposed  that  their  capricious  rejec- 
tion by  the  accused  had  excited  some  ill-will  in  their  tninds  to- 
wards him,  and  hence  the  Court  very  properly,  perhaps,  permit- 
ted them  to  be  set  aside,  without  charging  them  to  the  prisoner 
as  peremptory  challenges.  But  the  very  reverse  of  this  was  true 
as  to  Moore.  His  acc^>tance  was  calculated  to  conciliate  him  to- 
ward the  prisoner. 

It  will  be  observed,  too,  that  there  is  no  complaint  by  the  pri- 
soner, that  Moore  was  forced  upon  him,  notwithstanding  he  ob- 
jected to  him  on  account  of  the  irregular  manner  in  which  his 
competency  was  ascertained.  Had  this  been  done  at  the  time,  as 
the  trial  progressed,  or  afterwards,  upon  a  motion  for  a  new  trial, 
the  result  might  have  been  different.  It  was  competent  for  the 
prisoner  to  have  accepted  the  Juror  before  he  was  put  upon  tri- 
ors, and  equally  so  after  he  was  passed  upon  4>y  the  triors ;  and 
this  he  did,  as  is  shown  by  the  record.  The  objection,  therefore, 
comes  too  late,  and  while  it  is  specious  and  ingenious,  the  facts  in 
the  record,  unfortunately,  do  not  support  it.  Taking  any  view, 
therefore,  of  this  exception,  the  Court  is  of  opinion  that  there  is 
no  error. 

[3.]  We  come  now  to  the  last  error  assigned.    The  prisoner. 
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Makme  «t.  State  of  Georgia. 

by  hm  counsel,  objeetod  lo  the  sayingt  of  Jokn  D.  Hall*  tfao 
brother  of  the  aocased*  as  testified  to  bj  the  Atkinsons,  James 
and  WiUtaa,  but  was  overruled  by  the  Court,  for  the  reason  Umt 
the  erulenoe  pseriously  adduced,  had  sufficieatly  establiriied  a 
common  purpose  in  the  perpetration  of  the  felony,  to  authorise 
die  admission  of  this  proo£ 

We  will  net  reci^itulate  the  evidence.  It  is  exceedingly 
<|uestionab)e  whether  the  sayings  of  John  D.  Hidl  were  not  heard 
by  William.  The  probability  is  diat  they  were.  He  was  cer- 
uinly  in  a  position  where  he  might  have  heard  them.  These 
sayings  could  have  had  but  tittle  influence,  if  any,  on  the  minds 
oi  the  Jury ;  their  ol^ect  being  merely  to  put  inquirers  upon  a 
.false  aeeot  as  to  the  whereabouts  of  the  deceased ;  but,  in  our 
opinion*  the  facts  which  were  in  proof,  fully  warranted  the  intro- 
duction of  these  sayings ;  for,  whatever  doubt  might  exist  as  to  a 
privity  of  imtetUiarh  a  comwumky  of  adum  was  most  palpably 
proven. 

But  the  counsel  for  the  prisoner  insists,  that  admitting  the  evi- 
dence to  have  established  a  common  purpose  between  these  par- 
ties, that  still  it  is  the  aoU  only,  and  not  the  tayimgs  oi  the  accom- 
plice, which  can  affect  the  accused.  But  we  appreh^id  the  law 
to  be  otherwise ;  and  the  rule  upon  this  subject,  to  be  correct,  aa 
thus  briefly  stated  by  Oh.  J.  TUghwuMf  in  TAe  Commumwealtk  m. 
Oierh  and  cikers,  (Q  S.  i^  IL  9)—*'  You  cannot/'  si^s  he,  ^  af- 
fect one  man  by  the  speeches  of  another,  until  you  have  proved 
that  they  were  engaged  in  a  common  enteqirise;  that  being 
proved,  the  words  of  one  are  evidence  against  the  other,  but  not 
ccmclusive." 

Mr.  Roieoef  in  his  TVeatiteoti  Orimmal  StMenot^  inaintaiastbe 
same  doctrine.  Afler  stating  that  where  several  persons  are 
proved  to  have  combined  together,  for  the  same  illegal  purpose, 
any  act  done  by  one  in  reference  to  the  common  object,  is,  in 
contemplation  of  law,  as  w^  as  in  sound  reason,  the  act  of  all, 
he  adds,  that  verhal  dedaratums  are  equally  admisdble,  and  that 
dedaratiom  made  by  one  of  the  party  in  pursuance  of  the  com- 
mon object,  are  evidence  against  the  rest,  who  fure  as  mnch  re* 
sponsible  for  aH  that  is  said  and  done  by  their  associates,  in  car- 
rying into  efifect  the  concerted  plan,  as  if  it  had  been  pronounoed 
by  their  own  voice,  or  executed  by  their  own  hand.  Roscoe  ^n 
Crisn.  Ev.  80. 
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Kenan  and  Carter  v.  Hall  and  otben. 

The  Court,  therefore,  ia  ananixnously^  of  the  opinion,  and  such 
ia  their  judgment,  that  there  \a  no  foundation  for  this  writ  of 
error* 

It  only  remains  to  saj,  thitt  we  leave  this  unhappy  man  to  the 
awful  doom  which  awaits  him.  A  fitter  sacrifice,  perhaps,  has 
rarely  heen  ofifered  up  on  the  altar  of  criminal  justice*  May  he 
find  that  mercy  whidi  he  so  relentlessly  denied  to  his  helpless 
and  bleeding  victim ! 


No.  67. — MiGHABL  J.  Kbhak  and  Fabisx  Carter,  executors  of    Mm  i2i\ 


Gkorge  W.  Murray,  deceased,  plaintiffs  in  error,  vi.  William 
P.  Hall  and  others,  defendants. 

[1.3  Wkeraa  balance  11  ibond  to  be  due  legatees,  in  the  haiida  of  exeeaton, 
who  have  been  guilty  of  gross  neglect,  in  not  making  annual  retiums  to  the 
Court  of  Ordinary,  of  the  condition  of  the  estate  in  their  hands :  Udd,  to  be 
liable  for  such  balance,  with  interest  from  the  time  it  fell  due,  for  six  years, 
to  be  compounded  at  ^e  end  of  that  term,  and  at  the  end  of  every  subse- 
quent term  of  six  years :  Htid,  also,  that  such  executors,  neglecting  to  make 
annaal  retams,  are  not  entitled  to  conHnistions  fer  their  troahle  in  manag- 
ing the  estate. 

Exceptions  to  award,  in  Baldwin  Superior  Court.  Decided 
by  Judge  Johnson,  February  Term,  1850. 

William  P.  Hall  and  others,  legatees  under  the  will  of  George 
W.  Murray,  deceased,  filed  a  bill  against  the  executors,  M.  J. 
Kenan  and  F.  Carter,  for  an  account  and  settlement. 

On  motion,  the  cause  was  referred  to  the  arbitrament  of  Charles 
J.  McDonald  and  Francis  H.  Cone,  and  an  umpire  selected,  as 
provided  in  the  rule ;  by  which  rule,  it  was  further  provided,  that 
on  aU  questions  of  law,  on  request  of  either  party,  the  decisipn 
should  be  in  writing,  and  returned  to  the  next  term  of  Baldwin 
Superior  Court,  to  be  submitted  to  the  Court  for  its  decision,  with 
liberty  to  either  party  to  sue  out  a  writ  of  error. 
VOL  vm  53 
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KCMUI  taid  Carter  9*.  Hall  attd  oUten. 

■1*         .  ■■.■....■  — . 

On  anoCidiitoiiiftke  the  award  the  jiidgfii^iitef  die  Court,  the 
«RXeciitOf«  4)l^eeted  to  the  deeisioii  of  Ihe  airbiltitfors  lis  to  the 
mode  of  computing  interest  against  them.  The  following  ia  the 
Written  deeisten,  hi  compliance  with  the  rule  of  reference : 

**  In  faking  the  account  of  the  liability  of  the  execatera  on  notes 
to  the  testator,  the  mo^  of  charging  interest  on  svefa  notes,  and 
especially  as  to  the  note  of  Dr.  Fort,  doe  to  the  teBta&>r  on  the 
25th  January,  1835,  (amount,  $3,518  80,)  was  discusaed.  Held, 
by  Messrs.  Cone  and  Sayre,  that  where  the  debtors  were  solvent, 
and  the  debts,  by  ordinary  diligence,  could  have  been  collected 
within  a  reasonable  time  aAer  the  qualification  of  the  executors, 
interest  should  be  charged  on  the  debts  for  six  years,  and  then 
the  interest  pombined  with  the  principal,  as  debt ;  and  thence 
subject  to  rests  at  the  end  of  six  years.  And  as  Col.  Cart^  did 
not  take  the  debt  of  Dr.  Fort  into  his  hands  until  26th  March, 
1840,  and  he  renewed  the  debt,  including  inlerest  from  its  matit* 
rity,  and  extended  the  time  of  payment,  interest  «ho«ld  be  com- 
puted, on  this  new  principal,  for  six  yeimi. 

^  On  this  point,  Mr.  McDonald  held  a  contrary  opinion,  hokLing 
the  rule  of  law,  preytons  to  the  Act  of  1847,.  to  be,  thai  etxeentora 
are  liaUe  to  aceount  for  sivaple  interest  only,  and  this  oaae  folk 
within  the  general  rule.  The  executor  did  not  make  compound 
interest,  nor  use  it  in  trade,  but  permitted  it  to  remain  in  the 
hands  of  debtors  for  years ;  and  when  he  collected  a  large  sum, 
he  imniediately  invested  it  in  Stale  stock.  In  1838,  auit  waa  in- 
Btituled  on  a  note  for  $10,000  given  ,by  deceased,  in  behalf  of 
Burton  Hepburn ;  and  in  1838  or  1839,  suit  was  commenced  on 
an  alleged  defalcation  of  $30,000  or  $40,000  of  testator,  vi4i]le 
acting  as  Cashier  of  the  Bank  of  Darien.  The  first  was  determ- 
ined in  1843.  The  last  was  eventually  compromised  in  Novem- 
ber, 1847,  and  within  fofur  months  thereafter,  Carter  paid  com- 
plainants $10,006." 

This  arbitrator  gave  hb  reasons,  at  some  length,  why,  under 
diese  drcumstances,  compound  interest  should  not  be  diarged* 
attd  referred,  espedally^  to  the  fact  that  there  was  no  evidence 
that  the  executors  loaned  the  money^-Hised  it,  or  in  any  wise 
made  profits  diereon. 

The  Court  overruled  the  objections,  and  sustained  the  award 
of  die  majority  upon  this  point.  To  which  decision,  die  exeicu* 
tors  excepted. 
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Kenan  and  Gaytartr*.  HaU  and  edken. 

The  award  denied  to  the  execaton  any  commiaBiotifli*  on  the 
ground  tkat  tkey  fiuled  to  make  returns  to  tke  Conxt  of  Ordinary, 
aa  required  by  law;  to  wliicb  the  exeisutors  objected.  Tbe  Court 
overruled  the  objections,  aud  the  executoirs  excepted ;  and  upon 
tbese  exceptions,  error  is  as^gaed^ 

McDoNALp,  £»r  pkintiff  in  error. 

CoNE,.for  defendant. 

By  ths  Qmre^-^WAnMBRf  J.  delivering  tbe  opinion* 

[1.]  Two  grounds  of  error  are  assigned  to  tbe  judgm^it  of  tbo 
GcRtrt  below. 

1st.  That  tbe'Court  erred  in  deciding  that  tbe  executors  wece 
not  entitled  to  commissions. 

2d.  Tbat  tbe  Court  erred  in  deciding,  tbat  after  tbe.  expira- 
tion of  six  yean,  tbe  interest  should  be  compounded— ^bat  is,  the 
interest  dbould  be  added  to  tbe  principal  debt,  andinter^t  be  cal- 
culated on  the  whole  amount* 

In  FaUv$.  Simmoms  et  al.  {6  Georgia  Rep.  2^,)  tUs Court lield, 
that  an  executor  or  administrator,  who  fails  to  make  annual  re- 
turns, according  to  law,  forfdts  all  commissions  for  bis  trouble  hi 
managing  die  estate.  The  Act  of  1792  expi-easly  declares,  that  if 
any  executor  or  administrator  shall  neglect  to  render  annual  aor 
oounts,  he  idiaU  not  be  entitled  Co  any  commissions  for  bis  trouUe 
in  the  management  of  the  estate.  Prince^  226.  But.it  is  said  this 
Act  only  applies  to  Courts  of  Ordinary,  and  does  not  apply  U^ 
Courts  €i  Equity,  when  liie  executor  is  required  to  account  in 
tSbe  latter  Court. 

Tbe  Act  is  a  genend  one,  and  \t»  policy  is  as  applicable  to  the 
one  Court  as  tbe  other.  Tbe  Act  of  1810  makes  it  the  duty  of 
4^1  guar^ans,  executors  and  administrators  to  render  a  full  and 
correct  account  of  the  estate,  as  wdl  as  tbe  condUion  aS  tbe  estate, 
once  in  each  and  every  year,  to  the  Court  of  Ordinary,  as  well  as 
a  statement  of  the  transactions  of  such  estate,  on  oath.  Pritkoo, 
240.  Failing  to  comply  with  the  requirements  of  tbe  law,  tbe 
executors  must  abide  tbe  penalty  prescribed  by*tbe  law,  for  their 
neglect.  In  1836,  Kenan  and  Carter  were  qualified  as  executors. 
In  1838,  they  made  a  joint  return,  which  shows  a  large  amount 
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KeBSB  and  C«rter  •§,  Eiall  aad  others. 

of  assets  in  their  bands,  belonging  to  the  estate  of  their  testator. 
No  return  was  made  by  either  of  the  eKecotors  until  1S46,  when 
Carter  made  a  return.  In  1847,  Carter  made  another  return,  and 
in  1848,  after  the  commencement  t^  a  suit  against  them  by  the 
legatees  for  an  account,  Carter  made  two  retams^ 

No  return  was  made  by  Kenan  until  1848,  after  the  commence- 
ment of  the  suit.  From  1838  to  1846,  a  period  of  eight  years, 
no  return  was  made  to  the  Court  of  Ordinary  by  eidier  executor, 
of  the  condition  of  this  large  estate  in  their  hands.  When  called 
on  to  accovnt.  Carter,  ^ne  of  the  executors,  denied  that  he 
owed  comp^amants  anything^  but  insisted  that  the  estate  waa  in* 
debted  to  him.  There  was  found  to  be  a  balance  dne,  however, 
from  Carter  to  the  complainants,  inchiding  interest  up  to  Janua- 
ry, 1850,  the  sum  of  $7,297  26 ;  and  there  was  found  to  be  a  bal- 
ance dse  from  Kenan,  including  interest  up  to  the  same  time,  the 
sum  of  $22,146  68. 

The  defendants  were  charged  with  simple  interest  on  the  re- 
Bpe<^ve  amounts,  found  to  be  in  their  hands,  for  six  years,  and 
then,  the  principal  sum  and  the  interest  were  added  together,  and 
interest  computed  on  the  whole  amount  In  the  case  of  Fidl  «#. 
8imm<m§i  (before  cited)  this  Court  held,  that  an  administrator  who 
had  been  guilty  of  greas  neglect,  in  not  making  returns  of  the  con- 
dition* of  the  estate  in  hk  hands,  was  liable  to  a  distributee  for  the 
balance  found  in  his  hands,  after  allowing  all  disbursements,  rnA 
interest  fronr  the  time  it  fell  dtie,  lor  ux  years,  to  be  compounded 
at  the  end  c^that  t^rmy  and  at  the  end  of  every  subsequent  term 
of  six  years.  The  rule  established  in  FiUPs  case,  we  think,  was 
Mberal  enough,  and  especially  so,  when  applied  to  the  i^ta  of  this 
case.  It  is  said  that  there  is  no  evidence  that  the  executors  loan- 
ed the  funds  in  their  hands,  or  used  them  for  th^  own  benefit. 
Th»  answer  to  that  suggestion,  ia  the  refusd  or  neglect  of  the  ex- 
ecutors to  make  annual  returns,,  lowing  the  true  condition  of  the 
estate  in  their  hands,  raises  a  presumption  against  them,  and  in 
our  judgment,,  they  were  properly  charged  wiUi  compound  in- 
terest, after  the  expiration  of  six  years,  according'  to  the  rule  es- 
talsAished  by  this  Court  in  FaiTi  case. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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Tlioiiiiis  ««.  Khisey. 


No.  68. — Jamb0  Thomas,  ftdnHoifttrator,   ^.  of  George  BeH, 
phdntiff  in  error,  vt,  John  W.  Kinskt,  defendant. 

[1.}  CroM  mterrogBtoriet  are  sufficiently  uitwered,  when  the  witnett  an- 
swers ^epn  according  to  a  reasonable  understanding  of  their  object  and 
meaning. 

[2.]  Inter^gatories  which  have  been  read  on  a  previous  trial,  without  excep- 
tion to  their  execution,  cannot  be  excepted  to  at  a  subsequent  trial.  Fail- 
ing to  except  at  the  first  trial,  Held  a  waiver  of  the  exception  which  then 
might  have  been  taken. 

[3.]  The  sayings  of  an  attorney  who  has  sold  a  noto  belonging  to  his  cHent, 
without  anthorityr  relative  to  hia  title  to  the  note,  not  made  at  the  time  of 
the  side.  Held  to  be  inadmissible  in  a  suit  between  the  purchaser  and  the 
true  owner  for  the  noto. 

[4.]  When  it  appeared  from  the  return  of  the  commissioners,  that  questious 
were  put  to  the  witness  and  answered,  by  a  person  purporting  to  be  the  at- 
torney of  one  of  the  parties  at  the  time  of  eilecotion,  the  other  party  not 
b^g  present:  Held,  that  the  interrogatories  are  defectively  executed, 
and  must  be  rejected. 

[5.]  Hdd,  that  one  who  buys  a  noto,  bUl  or  other  negotiable  secorily,  bornt 
Jide,  and  for  value,  c^ier  ii  is  daie^  from  one  who  has  no  title  to  it,  acquires  no 
title  against  the  true  owner. 

Trover,  in  Hancock  Superior  Court.  Tried  before  Judge 
Baxter,  April  Term,  1850. 

This  waa  an  action  of  trover,  by  John  W.  Kinsey  against 
George  Bell,  (and  since  bis  decease,  James  Thomas,  bis  adminis- 
trator,) for  a  promissory  note  for  $900,  made  by  Jesse  B.  Battle, 
payable  to  John  W.  Kinsey  or  bearer,  and  dated  16th  October, 
1844,  and  due  at  one  day* 

Plaintiflf  proved  the  demand  of  G^rge  Bellt  and  his  refusal 
to  deliver  it  up,  on  the  ground  that  he  had  purchased  the  note  of 
Nelson  Spain,  and  paid  him  for  it. 

Plaintiff  offered  in  evidence,  the  deposition  of  Nelson  Spaiib 
examined  by  commission.  To  which  defendant  ohjected,  on  the 
ground  that  the  witness  *«  failed  to  answer  the  second  cross  inter- 
rogatory, aiMl  artfully  evaded  the  same.''  The  question  was, 
*'  What  was  the  consideration  of  the  note,  and  was  there,  or  not, 
a  demand  to  Stephen  Blount  settled  at  the  same  time  1  If  yea, 
for  what  amount,  and  were  you  or  not  attorney  for  Blount  and 
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Thomas  V9,  KinBey. 

Kinsey  in  the  settlement  of  the  same  V  The  answ^^  waa,  "  He 
received  money  as  the  consideration.  Deponent  does  not  koow 
anything  of  a  settlement  between  Stephen  Blount  at  ibat  time ; 
but  answers  that  he  was  attorney  fi)r  Blount  and  Kinsey." 

The  Court  overruled  the  objection,  and  defendant  excepted. 

The  depositions  were,  that  he  knew  the  note,  and  is  of  opinion 
th{it  it  belonged  to  Kinsey  at  the  time  he  saw  it;  that  he  received 
it  from  Kinsey  for  coliection  ;  that  he  did  transfer  it  to  Bell,  and 
hb  impression  is  that  Kinsey  did  not  authorize  him  to  do  so,  and 
that  he  does  not  know  that  Kinsey  ever  received  any  paitof  the 
consideration  for  which  it  waa  transferred.  He  received  from 
Bell  a  valuable  coneideration,  but  did  not  trade  the  note  as  his 
own,  to  the  best  of  his  recollection.  Did  tiot  recollect  e^tain 
statement  to  Dickson  and  Thomas,  inquired  about.  His  im- 
pression is,  that  he  had  no  authority  to  trade  the  note,  and  does 
not  recollect  ever  saying  that  he  had  authority. 

David  W,  hem*  being  introduced  and  examined  by  plaintiff, 
as  to  the  fact  of  Spain  being  the  attorney  of  Kinsey  in  certain  suits 
v%.  William  Battle  and  others,  defendant's  counsel  proposed  to 
ask  the  witness,  «*  Wliether,  or  not,  he  did  not  know  that  Spain 
claimed  the  note  as  his  own,  that  he  spoke  to  others  about  the 
note  as  his  own,  and  that  he  offered  to  trade  it  to  others  as  his 
own  note  ?**  Plaintiff  *8  counsel  ol:jecting,  the  Court  ruled  out 
the  testimony,  and  defendant  excepted. 

Defendant  offered  in  evidence  the  deposition  of  Nelson  Spain, 
in  answer  to  the  following  interrogatories : 

8d.  Did  you,  or  not,  write  the  annexed  letters  at  the  time  ^ey 
bear  date,  and  to  the  persons  to  whom  they  are  addressed  f  (The 
tetters  referred  to,  were  one  to  Jesse  W.  Battle,  and  the  other  to 
George  Bell,  in  which  he  averred  his  right  to  sell  the  note, 
claiming  it  as  a  part  of  a  fee  or  fees  due  him  by  Kinsey.) 

3d.  Was,  or  not,  the  letter  addressed  to  Jesse  B.  Batde,  in  an- 
swer to  a  letter  addressed  by  him  to  you  %  If  yea,  have  you 
that  letter  in  your  power,  custody  or  control  ?  If  yea,  please 
annex  a  copy  of  it  to  your  answers. 

4th.  Was  or  not  the  letter  addressed  to  Bell,  in  answer  to  a 
letter  addressed  by  him  to  you  ?  If  yea,  have  you  the  posses- 
sion, custody  or  control  of  said  letter!  If  yea,  please  annex  the 
original  to  your  answers.  If  you  have  not  the  possession  of  said 
letters,  state  the  contents  as  near  as  you  can  recoUect  ? 
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5tb.  Dii  not  the  letter  last  referred  to,  contain  a  statement  by 
Mr.  Bell,  to  the  efiect,  '*  I  am  greatly  astonished  to  learn  that 
Kinsey  olaimed  the  note  of  Battle  as  his  own.  I  should  not  have 
traded  for  it/'  ^«  State  the  whole  contents  o(  the  letter,  as 
near  as  you  can  t 

6th.  What  bnsiness  did  you  undertake  for  Kinsey,  as  an  attor- 
ney, and  on  what  terms  ?  How  much  was  Kinsey  ta  pay  you  ? 
State  all  yonr  contracts  with  him,  and  when  made,  and  state  par- 
ticularly if  any  contract  was,  or  not,  made  by  yon  with  his  agent 
or  himself,  since  you  answered  the  letter  to  Mr.  Bell. 

7th.  Did  you,  or  not,  in  Sparta,  before  the  close  or  compromise 
ci  the  case  with  William  Battle,  say  to  James  Thomas  and  Wil- 
fiam  Dickson,  that  the  half  you  got  out  of  the  two  cases  against 
William  Battle,  was  to  go  to  you  for  yonr  fees ;  and  did  you,  or 
not,  teU  William  Dickson  and  his  family,  or  some  of  them,  in 
Sparta,  after  the  cases  were  compromised,  that  the  note  you 
traded  Mr.  Bell  belonged  to  you  ?  State  what  you  did  tell  either 
Mr.  Dickson  or  his  family  ? 

At  the  time  of  the  taking  of  the  deposition,  two  other  questions 
were  propounded  by  "  John  A.  Corwin,  attorney  for  defendant." 

To  the  reading  of  these  depositions,  counsel  for  plaintiff  ob< 
jected — 

1st.  Because  they  are  too  leading. 

2d.  Because  defendant  seeks  to  discredit  his  own  witness. 

3d.  Because  it  is  incompetent  for  defendant  to  prove  what  the 
witness  said  or  did  when  he  traded  the  note. 

4th.  Because  the  witness  is  interested. 

5th.  Because  it  appears  that  one  Corwin  attended  the  taking 
of  the  interrogatories,  as  an  attorney  for  the  defendant,  and  did 
propose  interrogatories  to  the  witness. 

Defendant's  counsel  stated  that  he  did  not  propose  to  read  the 
answers  to  the  questions  propounded  by  Corwin,  and  proposed 
to  show,  by  the  deposition  of  Corwin,  that  he  acted  without  fee^ 
and  was  not  employed  in  the  cause. 

The  Court  sustained  the  objections,  and  ruled  out  the  testimo- 
ny ;  to  which  decision  defendant  excepted. 

Defenckmt's  counsel  requested  the  Court  to  charge^— 

Itt  *«  That  if  they  beliete  Bell  traded  for  the  note,  and  paid 
Spain  a  viduable  consideration,  without  notice  of  plaintiff's  rights, 
that  he  acquired  a  good  title,  and  in  order  to  destroy  it,  he  must, 
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in  taktog  the  doIq»  have  acted  mala  jidtP  The  Court  refused 
so' to  charge,  and  defendant  exce|>ted. 

2d.  *'  That  trading  ^x  a  note  after  it  beccnnes  due,  is  not  of  it- 
self m4da  fid^t  but  at  most,  a  circumstance  to  raise  a  presump- 
tion, which  may  be  rebutted  by  other  circumstances." 

The  Court  charged,  "  Though  it  may  not  be  evidence  of  bad 
faith,  the  law  has  put  a  brand  on  the  note  over-due ;  they  are 
considered  dishonored ;  it  is  a  circunistanoe  requiring  inquiry  on 
the  part  of  the  person  taking  it ;  it  is  notice  of  defect  of  title,  if 
taken  afier  due,  and  the  title  of  the  real  owner  not  impaired." 
To  which  charge  and  refiisal,  defendant  excepted. 

3d.  "  That  if  Spain  held  the  note  as  an  attorney  for  collection, 
he  had  a  right  to  receive  the  money  on  the  note,  either  from  Bell 
or  Battle."  The  Court  charged,  "  An  attorney  has  a  right  to  re- 
ceive payment  from  any  third  person ;  but  if  the  money  received 
b  not  in  payment  of  the  note,  he  can  make  no  title  to  the  note  to 
the  person  so  paying ;"  and  defendant  excepted. 

The  Court  charged  the  Jury,  among  other  things,  ^  If  you  be- 
lieve the  note  was  placed  in  Spain's  hands  for  collection,  as  an  at- 
torney, then  whether  Bell  paid  a  valuable  consideration  or  not, 
and  with  or  without  notice,  and  whether,  or  not.  Bell  knew  that  he 
held  it  as  attorney,  Spain  could  convey  no  title." 

To  this  charge  defendant  excited*  and  upon  these  several  ex- 
ceptions error  is  assigned. 

Jamxs  Thomas  and  N.  G,  Fobtu,  for  plaintiff  in  error. 

A.  H.  H.  Dawson  and  Conb,  for  defendant 

By  the  Court. — Nisbxt,  J.  delivering  the  opinion. 

^  The  Court  below  did  not,  in  our  judgment,  err  in  admitting 
the  interrogatmes  o£  the  witness,  Spain,  tendered  by  the  plain- 
tiff. The  action  was  trover,  brought  to  recover  a  promissory 
note  hy  Kinsey,  the  original  owner,  against  the  administrator 
(Mr.  Thomas)  of  Bell,  who  had  bought  it  of  the  witness,  Spain. 
The  great  question  in  the  case  was,  whether  the  title  of  the  pur- 
chaser was  good  against  the  title  of  the  first  owner  and  payee  of 
the  note.  The  plaintiff  below  took  out  a  commission  for  the  pur- 
pose of  examining,  and  did  examine  Spain,  relative  to  the  owner- 
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ship  of  the  note ;  the  time  when  it  passed  out  of  the  possession  of 
Kinaej,  the  first  owner;  as  to  who  received  the  note  from  him  ; 
for  what  purpose  was  it  delivered  to  him,  Spain ;  whether  he  was 
authorized  to  transfer  it ;  to  whom  was  it  transferred,  and  wheth- 
er the  ^l^iniiff  had^  received  any  part  of  theanuideratwnfar  which 
it  was  transferred.  The  defendant  propounded  to  the  witness 
several  questions  upon  cross  examination,  and  among  them  this, 
to  wit:  **  What  was  the  consideration  of  the  note,  and  was  there, 
or  not,  a  demand  to  Stephen  Blount  settled  at  the  same  time.''  To 
this  question  the  witness  answered,  '*  He  received  money  as  the 
consideration.  Deponent  does  not  know  any  thing  of  a  settle- 
ment between  Stephen  Blount,  at  that  time.  He  was  attorney 
for  Blount  and  Kinsey." 

The  objections  to  the  admissibility  of  these  interrogatories  are 
two— 

1.  Because,  although  the  commission  issued  before  the  death 
of  Bell,  yet  it  was  executed  after  his  death,  and  before  his  re- 
presentative was  made  a  party. 

2.  Because  the  second  cross  interrogatory  (quoted  above)  was 
not  answered. 

As  to  the  first  exception,  it  is  sufficient  to  say,  that  the  com- 
mission issued  during  the  life  of  Bell,  and  when  there  was  a  case 
fully  represented  in  the  Court,  and  the  evidence  was  offered  a^ 
ter  the  representative  of  Bell  had  been  regularly  made  a  party 
in  that  cause.  In  view  of  the  exception,  the  time  of  executing 
the  commission  is  immaterial.  The  defendant  was  deprived  of 
no  right,  by  reason  of  the  iact  that  the  commission  had  been  exe- 
cuted after  the  death  of  Bell,  and  before  his  administrator  had 
been  made  a  party.  The  witness  had  been  cross  examined  du- 
ring Bell's  life.  The  cross  examination  went  out  with  the  com- 
mission. What  other  right  had  the  defendant  touching  the  ex- 
amination of  the  witness  t  The  action  did  not  abate  by  the  death 
of  Bell — ^it  was  only  in  abeyance. 

[1.]  The  second  exception  is,  also,  to  our  minds,  indefensible. 
Cross  questions  must  be  answered,  it  is  true,  and  if  not  answered, 
the  execution  is  defective ;  and  the  right  of  cross  examination, 
particularly  in  our  loose  mode  of  taking  testin^ony  by  commis- 
sion, ought  to  be  most  carefully  guarded.  In  this  case,  it  seems 
to  us  that  the  interrogatory  referred  to,  (or  that  part  of  it  in  rela- 
tioa  to  the  consideration  of  the  note,  the  exception  being*  as  we 
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tmcleretood  it,  oonfined  to  that  part,)  wa»«ii8wer»d  accordiDg  to 
what  we  <k»nclude  was  a  reasonable  underslaiidiiig,  on  the  part  of 
the  witnees,  of  its  meaning  and  object  Taking  into  view  the 
character  of  the  issue  made  between  the  parties — involring  maitt- 
Ij  the  ownership  of  the  note^-the  character  of  the  direct  exami* 
nation^  pointing  as  that  does  to  this  issue,  and  one  of  the  direct 
questions,  referring  specially  to  the  consideration  paid  to  the  wit* 
ness  by  Bell,  when  the  transfer  was  made,  we  conclude  that  the 
if^itness  did  understand,  and  had  geod  reason  to  understand  the 
quesdon,  "what  was  the  consideration  of  the  note,"  as  pointing 
to  the  kind  of  consideration  which  he  received  upon  the  ti*ansfer 
of  the  note.  According  to  that  understanding  of  it,  the  question 
is  fully  answered.  We  think  the  question  answered  according 
to  a  fair  construction  of  its  meaning  and  intent,  and  that  is  suffi- 
cient. 

[8.]  Moreover,  these  interrogatories,  as  appears  by  the  bill  of 
exceptions,  had  been  read  on  a  fi>rmer  trial  of  the  cause,  without 
exception.  If  the  exception  were  good,  permitting  the  inter- 
rogatories to  be  once  read  without  taking,  it  must  be  held  a 
waiver. 

[3.]  The  Second  error  complained  of  is,  the  refusal  of  the 
Court  to  admit  the  testimony  of  David  Lewis,  proving  the  say- 
ings of  Spain>  relative  to  his  title  to  the  note«  The  record  dis* 
eloses  that  Spain  had  received  the  note,  as  an  attorney,  for  coUeo- 
tion»  and  had  sold  it  to  BeU*  the  defendant's  intestate.  We  see 
Ho  reason  why  Spain  was  not  a  competent  witness  in.  the  causes 
His  sayings  going  to  support  the  title  to  the  note  in  the  defand- 
iMit  were,  therefore,  inadmissible.  Had  he  been  proven  to  be  tha 
agent  of  the  plaintifl^  authorized  to  sell  the  note,  his  sayings  r^ 
lative  to  the  titk^  at  the  time  of  the  transfer,  would  have  been 
admissible^  as  part,  of  the  res  gesUB;  but  s«ch  agency  was  not 
proven^ 

[4.]  The  defendant  tendered  in  evidence,  the  interrogatories 
of  Spain,  for  the  purpose  of  laying  ^e  foundation  for  an  attack 
upoe  his  credibiKty.  They  were  objected  to  by  the  plaintiff; 
opon  Uie  ground  that  it  appeared  from  the  interrogatories  them- 
aelvea^  that  questions  other  than  those  propounded  when  the  com- 
niflsion  issued,  were  put  by  one  John  A.  Corwin,  attorney  icos 
the  defendant,  and  the  objection  was  sustained.  The  ruling  out 
t£  tiiese  ifrt^rrogatories*  conatitates  die  Ihird  grMod  of  alleged 
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error.  Upon  examinadoiH  we  find  tkat  the  quefldonB  originally 
propoonded,  were  signed  by  James  Tbomas,  who  had  been  made 
a  party  to  the  suit,  as  the  administrator  of  BelL  The  commis« 
sioners  certify  to  the  fact  of  several  additional  questions  being  put 
to  ^e  witness  by  John  A.  Corwin,  attorney  for  d^endant  They 
return  the  questions  and  the  answers  to  them.  Aecordiag  to 
their  return,  the  questions  were  put  to  the  witness  by  an  attor* 
ney  fbr  the  defendant,  and  we  are  constndned  to  infer,  after  the 
commission  had  issued — ^indeed,  at  the  time  ai  its  execatton* 
The  decision  of  the  Court  is  sustainable  upon  two  ground^^ 

1.  The  Act  of  1799,  requires  a  party  desirous  of  taking  the 
testimony  of  a  witness  out  of  the  Oounty  or  State,  to  give  tern 
days'  notice  to  the  adverse  party,  and  to  »erv€  Mm  wUk  a  copy  rf 
the  interrogat&riei.  When  this  is  done,  and  not  before,  is  he  esp 
titled  to  a  commission.  In  this  case,  the  Act  has  not  been  com* 
plied  with.  The  interrogatories  propounded  by  Corwin,  were 
not  served  upon  the  adverse  party  ten  days^  before  the  issuing  of 
the  commission ;  indeed,  at  no  time  were  they  served  upon  him* 
The  reason  of  this  requirement  is  very  clear.  It  is  to  enable  the 
adverse  party  to  cross  examine  the  witness  in  relation  to  all  the 
subject  matters  of  the  direct  examination.     Pruiee,  i26. 

2.  The  presence  of  counsel  for  one  of  the  parties,  taking  pari 
in  the  examination  by  propounding  questions,  prevents  its  impav» 
tiaKty,  and  vitiates  the  whole.  Our  law  makes  no  provisioii  ftm 
the  presence  of  die  parties ;  the  examination  is  in  writing*  con^ 
ilned  to  the  questions  put  to  the  witness  before  the  commitnon  ith 
sues,  and  coniided  te  impartial  commissioners.  The  commiseioQ 
issues  in  blank,  and  is  filled  by  the  party  suing  it  out.  At  beat» 
this  is  a  very  unsafe  mode  of  taking  testimony,  in  wfaidi  the  par^ 
seeking  it  has  the  advantage.  We  cannot  guard  it  too  care&Uy 
fVom  abuse.  In  OlanUm  v».  Crrigg^  this  Court  held,  diat  depoel* 
dons  taken  by  a  student  at  law  of  an  attorney  in  the  cause,  aad 
in  die  office  and  presence  of  the  attorney,  are  tnadmissiUe.  6 
Oa.  Rep.  424.  See,  also,  TiOtHghaet,  Starke  4-  Ch.  «#.  WaJtcm,  5 
Ga,  Rep,  385.  This  is  a  stronger  case  than  either  of  theses 
Manifestly,  Impartiality  in  taking  the  depositions  cannot  be  pre« 
MHned,  when  one  party  is  present  by  his  attorney*  and  p«rticip»» 
ting  in  the  examination,  the  other  being  absent.  It  was  said  in  tlm 
argument,  that  this  is  not  an  objeetion  to  the  execution  of  the  in* 
terrogatories^  bat  to  die  teetimoiigr  itieK  vmU  tbcrefiwe,  the  a»» 
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swers  of  the  witneas  to  the  questions  propounded  by  Corwin 
only,  should  be  rejected,  and  the  reroaiuder  of  the  depositions 
admitted.  Not  so.  The  objection  lies  to  the  execution  of  the 
commission.  It  is  not  impartially  executed.  Had  Corwin,  the 
attorney  for  the  defendant,  being  present,  asked  no  question,  the 
whole  would  be  rejected ;  much  more  will  the  whole  testimcmy 
be  rejected  in  the  case  made  by  this  record. 

[5.]  The  main  question  in  this  case  it,  whether  Bell,  the  pur- 
chaser of  this  note,  bona  fidt  and  for  value,  after  it  was  due, 
from  Spain,  who  had  no  title  to  it,  acquired  a  title  good  against 
the  plain tiif,  who  is  the  payee  and  true  owner.  The  plaintiff  in 
error  maintains  that  h%  did.  The  Court  below  held  that  he  did 
not,  and  our  judgment  is  with  the  presiding  Judge.  We  are 
aware  that  the  adjudicated  cases  on  this  point,  in  the  English  and 
American  books,  are  few ;  for  the  reason,  no  doubt,  that  it  has 
been  considered  too  plain  to  admit  of  question.  This  assertion 
may  appear  to  the  learned  counsel  for  the  plaintiff  in  error  ex- 
tray  agant,  holding  as  they  did,  that  the  question  was  one  of  sub- 
tlety and  great  magnitude.  This  cause  would  have  been,  with- 
<mt  question,  one  of  vast  magnitude,  had  this  Court  adopted  and 
established  the  doctrine  of  the  counsel;  because,  in  that  event,  we 
would  have  ordained  a  new  rule  of  property — a  rule,  as  we  think, 
up  to  this  moment  unknown  to  the  Common  Law.  The  judg- 
ment, however,  which  we  have  felt  it  our  duty  to  render,  is  enti- 
ded  to  no  merit  other  than  that  of  conmatency  with  the  long  es- 
tablished law.  The  apparent  difficulty  of  the  question  has,  I 
apprehend,  g^wn  out  of  the  blending  of  it  with  others  akin  to,  but 
not  identical  with  it.  For  example,  the  rule  in  relation  to  the 
title  of  the  holder  of  s  note  or  bill,  bought  bonajide  and  for  value, 
before  mcUurUyt  of  one  having  no  title,  as  against  the  rightful 
owner,  is  well  e^abltshed,  and  is  in  accordance  with  the  views 
entertained  by  the  counsel.  In  such  a  case«  the  title  <^  the  pur- 
chaser is  protected,  unless  charged  with  mala  fidet.  This  ques- 
tion is,  in  many  particulars,  analagous  to  that  now  under  review. 
Under  what  circumstances  the  tide  of  a  purchaser,  bona  Jide  and 
for  value,  of  a  bill  or  note  not  yet  due,  will  be  protected,  has  been« 
and  is  to  this  day,  a  matter  of  much  discussion  in  the  books;  and 
die  language  of  Judges  and  elementary  writers  in  these  discus- 
sions, is  not  always  very  diseriminadng<  Being  applicable  to  ca- 
ses of  notes  purchased  b^fi>re  maturity  only,  £or  want  of  distiaot* 
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neas,  it  often  seema  to  be  applicable  to  cases  of  notes  or  bills  pur- 
chased generally^  and  has  been  held  applicable  to  cases,  therefove» 
of  notes  or  bills  bought  after  maturity ^  when,  in  truth,  I  have  no 
doubt  both  the  Courts  and  the  elementary  writers  have  believed 
the  distinotion  between  these  cdses  to  be  so  well  established,  and  so 
generally  recognized,  as  to  require  no  careful  discrinEiination.  In 
justice,  however,  as  I  shall  attempt  to  shew,  to  more  than  one  of 
our  own  great  Jurists,  and  I  refer  mere  particularly  to  Kent  and 
Story t  I  must  add  that  they  have  maintained  the  distinction  with 
intelligible  precision ;  only,  perhaps,  too  closely  following  the 
English  formulary,  in  only  negaticdy  excluding  cases  of  notes 
and  bills  purchased  after  due.  Again,  there  is  voluminous  dis- 
cussion in  the  books,  relative  to  the  doctrine  oi  equities,  as  be- 
tween the  makers  of  notes  and  holders,  acquiring  title  both  ]>e- 
£>re  and  after  maturity ;  all  of  which  has  just  nothing  to  do 
with  the  question  of  tide  between  the  holder,  buying  of  oi^  hav- 
ing no  title,  and  the  true  owner.  From  such  causes,  no  doubt, 
has  originated  the  apparent  sanction  which  the  opinioiis  held  by 
the  counsel  for  the  plaintiff  in  error  in  this  cause,  has  received 
from  the  books.  It  will  be  seen,  however,  that  this  sanction  is 
merely  apparent.  My  duty,  then,  will  be  to  isolate  this  question 
from  others;  give  it  its  real  position  in  the  science ;  and  in  that  po- 
sition, determine  upon  what  principles  and  what  authorities  it 
rests. 

The  general  rule  of  the  law  of  this  State  and  of  Great  Brit- 
ain is,  that  no  man  can  acquire  a  title  to  a  chattel  personal,  from 
any  one  who  has  himself  no  title  to  it.  A  contrary  rule  would 
subvert  the  foundations  upon  which  property  rests,  violate  natu- 
ral justice,  and  make  the  law  the  agent  for  outraging  the  first 
principles  of  morality.  If  property  found  or  stolen,  or  obtuned 
by  violence  or  ftraud,  could  be  sold,  and  the  title  in  the  purchaser 
be  maintained  against  the  real  owner,  then  would  the  law  pan- 
der to  injustice  and  patronise  immorality.  However  innocent 
the  purchaser  under  such  circumstances  may  be,  and  however 
great  his  loss  may  be,  and  although  he  is,  in  &ct,  the  victim  of 
villainy*  his  title  is  subordinate  to  the  title  of  the  true  owner. 
He  gets  the  title  of  his  vendor  and  no  more,  which  roust  yield  to 
the  title  of  the  owner,  whenever  that  is  established.  This  rule 
is  of  general  application,  and  embraces  all  kinds  of  personal  pro^ 
perty— applying,  generally,  to  notes,  bills  and  other  negc>tiaUe  se- 
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carities,  as  weU  as  to  negroes,  stocks  or  horses.  To  this  genend 
rale  there  are  a  few  exceptions.  By  the  Common  Law,  property 
sold  in  market- overt,  is  not  embraced  in  it ;  and  by  the  Common 
Law,  and  by  the  judgment  of  this  Court,  negotiable  instruments, 
transferable  by  delivery,  and  when  noi  yet  due,  are  an  exception. 
The  law  touching  this  last  named  exception,  was  maturely  consi- 
dered in  M(Uhew9  vs.  Poyihrees,  4  Cra.  Rep.  2S7T  The  rule  set- 
tled in  this  case,  as  we  then  thought  and  still  think,  according  to 
authority,  is  this :  **  The  purchaser  of  a  bill,  note  or  other  nego- 
tiable 8ecui*ity,  tnmsferable  by  delivery,  who  takes  it  b^bre  ii  u 
due,  from  one  who  himself  has  no  title,  bona  fide  and  for  value, 
acquires  a  good  title,  but  his  title  will  be  defeated  by  mala  fidee 
in  the  purchase."  What  it  is  especially  necesrary  to  note  is,  the 
general  rule,  embracing  within  its  wide  mnge,  bilk,  notes  and 
other  negotiable  securities,  as  well  as  all  chattels^  and  the  excep- 
tion, which  embraces  in  its  restrictive  scope,'  negotiable  securities 
which  are  translerred  before  they  fall  due.  It  could  avail  nothing 
now  to  question  the  equity  or  the  morality  of  thb  exeepUon. 
The  equity  of  it  has  been  put  upon  the  principle,  that  where  one 
of  two  innocent  persons  must  sufier  loss,  by  the  fraud  of  a  third ' 
person,  it  must  fall  upon  him  whose  credulity,  or  negligence,  or 
misplaced  confidence,  has  enabled  such  third  person  to  perpetrate 
the  fraud.  The  principle  is  not  questioned.  But  before  the  ex- 
ception can  be  sustained  upon  it,  the  case  which  is  brought  with- 
in the  exception,  ought  to  be  the  case  contemplated  by  the  prin- 
dple ;  that  is  to  say,  the  negligence,  creduHty  or  misplaced  con- 
fidence ought  to  be  demonstrated.  But  in  the  application  of  the 
rule  upon  which  the  exception  goes,  are  these  or  any  of  them, 
always  required  to  be  demonstrated  t  The  answer  may  be  given 
by  looking  to  the  cases  made  in  the  books.  For  example,  that 
fidth  in  agents  which  is  so  necessary  to  commerce  as  to  be  its 
soul,  is  the  misplaced  confidence  by  virtue  of  which,  in  many  cases, 
the  honest  owner  loses  his  property ;  for,  I  appi-diend  that  there 
are  numerous  cases  where  a  commercial  agent  having,  vrithout 
authority,  sold  securities  not  due,  belonging  to  his  principal,  and 
appropriated  the  proceeds,  the  title  of  the  purchaser  has  been 
protected.  I  will  not  pursue  this  inquiry  facrther.  \  The  true 
ground  upon  which  the  exception  rests,  is  commercial  expedi* 
ency.  It  is  to  promote  the  ready  circulation,  and  to  extend  the 
credit  of  vegotiable  paper,  aad  in  so  doing  iufaoerve  the  greet 
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interests  of  commerce.  The  exigencies  of  commerce»  require 
that  they  should  become  practically  an  equivalent  to,  and  repre* 
sentative  of  money.  Such  character  they  have,  to  a  great  extent, 
wad  have  derived  ir^  in  no  small  degree,  from  that  ready  circula* 
tion  which  the  exception  gives  to  them.  That  it  promotes  the  m* 
teresC  of  all  mercantile  communities,  there  can  be  no  doubt.  It 
is  beneficially  applicable  to  our  own  State — not  solely  mercantile, 
agricultural  or  mechanical.  If  it  be  conceded,  (what  I  do  not 
assert,)  that  it  works  injustice  to  the  owner,  yet  it  is  one  of  those 
instances  in  which  public  good  is  promoted  by  individual  injury. 
It  is,  at  all  events,  established  by  authority,  oveiwhelming  in  char* 
ftcter  and  in  amount. 

Does  this  exception  extend  to  notes,  bills  and  other  securities 
past  due  7  It  does  not.  There  are  cases,  which  upon  slight  pe* 
rusal,  seem  to  be  cases  of  over  due  securities;  but  upon  careful 
examination,  they  are  found  to  be  cases  of  premtihtre  securities* 
Such  is  the  case  of  Peacock  V9.  Rhodes,  {Dougiau,  636,)  I'elied 
upon  by  Col.  Faster,  I  think  it  may  be  safely  said,  that  there  is 
not  to  be  found  a  single  judgment  of  a  single  Court  of  any  au« 
tfaori^,  which  has  extended  it  to  paper  over  dme.  Certainly  I 
have  foand  no  such  judgment.  Then,  the  question  here  made,  is 
dtsconneeted  with  all  the  learning  in  the  books,  which  applies  to 
the  exception  I  have  been  considering.  Bills,  notes  and  all  other  - 
negotiable  securities,  after  they  are  due,  are  subject  to  the  great 
property  rule  first  announced.  That  is,  that  he  who,  iiama  fide 
and  for  value,  buys  it  from  one  having  no  title,  acquires  none* 
He  buys  with  it  the  title  of  his  vendor,  and  does  sot  get  a  title 
better  than  Uie  righdbl  owner. 

We  are  invoked  to  extend  the  exoeptioQ  to  this  general  law  of 
property,  to  p^er  transferred  after  it  is  due.  Upon  expediency 
we  ought  not,  and  upon  authority  we  dare  not,  respond  &v<M:a* 
bly  to  the  invocation.  It  is  argued,  that  the  same  necessity  oi 
commerce,  which  at  first  suggested*  and  which  now  fuedfies  the 
exception  as  to  paper  me^  d^e^  will  authorise  its  extension  to  pa* 
per  oner  due.  The  reason  for  the  one,  it  is  insisted,  it  equally  as 
strong  as  the  reason  for  the  other,  and  it  is  asked  wherein  eonsists 
the  grounds  of  the  distini^n  1  To  which  it  may  be  replied^ 
that  the  demand  for  increased  negotiability  in  notes  and  bills,  parti- 
eularly  in  Georgia)  is  fully  satisfied  by  the  one  exception.  The  law 
flMvchan^  as  k  stands,  it  adequate  to  aU  the  requiremeau  of  bua^ 
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ness  in  oar  State,  and  I  see  no  reason  why  the  Courts  should  le- 
gislate notes  and  bills  over  due,  into  a  more  active  circulation,  at 
the  expense  of  a  fundamental  law  of  all  personal  property.  But 
there  is  reason  for  the  existing  exception,  to  be  found  in  the  char- 
acter of  a  paper  notduct  which  is  not  found  in  the  character  of  a 
paper  pa4t  due;  and  in  the  rights  and  obligations  of  the  parties 
on  a  note  not  due,  which  are  not  found  in  the  rights  and  obliga- 
tions of  the  parties  to  a  note  paH  due.  The  utility  of  notes,  bills, 
ifce.  grows  out  of  their  negotiability,  and  they  are  negotiable  be- 
cause, in  the  language  of  Mr.  Story,  they  are  practically  •*  equi- 
valent to,  or  the  representative  of  money."  Now,  in  a  very  em- 
inent degree,  they  are  equivalent  to,  and  the  representative  of 
money,  before  they  are  due.  Before  maturity  they  stand  unim- 
pe ached.  The  presumption  of  law  is,  that  they  will  be  paid  at 
maturity,  and  because  of  this  presumption,  they  pass  freely  from 
hand  to  hand,  as  the  representative  of  money.  BiUs,  particular- 
ly, in  practice,  are  made  to  represent  money.  By  them  exchan- 
ges are  conducted ;  estates  transmitted  from  empire  to  empire, 
and,  indeed,  the  affairs  of  foreign  commerce  chiefly  transacted. 
It  would  be  a  curious  and  interesting  inquiry,  to  attempt  the  as- 
certainment of  the  amount  of  the  capital  of  the  world,  at  any  one 
time  afloat  in  bills  and  other  negotiable  securities  running  to  ma- 
turity. Confidence  in  them  is  the  basb  xif  commerce.  Before  w 
maturity,  the  purchaser  is  not  subject  to  the  equities  attaching  to 
the  paper,  between  the  original  parties,  unless  be  buys  with  no- 
tice of  those  equities,  and  such  notice  must  be  carried  home  to 
faim,  before  they  can  be  let  in  against  him.  Such  being  the  legal 
character  of  notes  and  bills  before  maturity,  there  is  reason  found 
in  that  character,  for  facilitating  and  extending  their  circulation, 
by  protecting  the  title;  and  it  was  on  these  accounts  that  the 
British  Courts  laid  upon  this  title  their  strong  hand  and  created^ 
the  exception.  It  became  the  law  of  Georgia  by  our  Adopting 
Statute,  and  is  the  law,  as  I  suppose,  of  every  State  in  the  Union. 
But  how  stands  the  same  bill  or  note  after  maturity  t  The  ttmeV 
of  payment  being  past,  the  presumption  of  the  law  is,  that  there ' 
is  some  good  reason  why  it  was  not  paid.  It  is  not  genuine ; 
there  was  no  consideration,  or  it  has  failed  or  was  illegal ;  there 
are  off-sets  or  other  equities  against  it ;  or  the  parties  Hable  are 
not  able  to  pay*  It  goes  into  circulation  dishonored— drosiJAl 
wA  aprgtoet.    The  purchaser  take»  it  upon  the  credit  of  the  ixk-j 
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dorser,  and  subject  to  the  equities.  It  is  not,  and  in  the  character' 
it  wears,  it  ought  not  to  be  considered  as  fully,  by  large  odds,  the 
equivalent  or  representative  of  money,  as  it  was  before  maturity, 
Why,  then,  should  its  negotiability  be  extended  by  protecting 
the  title  of  the  holder  7  Indeed,  instead  of  promoting  the  inter- 
ests of  commerce,  by  fostering  and  increasing  the  circulating 
'  quality  of  such  paper  by  protecting  the  title,  the  reverse  effect 
would  result.  Commerce  would  be  injured  by  extending  the  cir- 
culation of  paper  not  entitled  to  credit.    I 

It  is  said  that  much  of  this  res^Soning,  although  applicable  to 
notes  and  bills  negotiable  by  indorsement,  does  not  apply  to  notes 
payable  to  bearer,  and  negotiable  by  delivery,  or  to  notes  and 
bills  payable  to  order,  and  indoraed  in  blank.  It  is  urged  that 
the  title  passes  by  delivery — goes  with  the  note — is  a  necessary 
element  of  the  paper  itself,  and  is  evidenced  by  possession ;  that 
when  one  transfers  such  paper  by  delivery,  he  does  not  become 
a  party  to  it,  and  is  not  liable  on  it,  and  that,  therefore,  the  hold- 
er  cannot  look  to  him,  as  he  may  to  an  indorser^-*he  does  not  take 
it  on  the  credit  of  the  transferer.  From  all  of  which  the  infer- 
ence is  drawn,  that  the  title  thus  acquired  is  good  in  the  holder, 
to  such  a  note  or  bill  over  due.  Now,  all  these  things  are  generally 
true.  The  title  passes  by  delivery,  and  possession  is  evidence  of 
it.  So  of  a  horse ;  yet  the  title  to  the  horse  and  the  bill  does  not, 
thereby,  become  unimpeachable.  The  possession  in  either  case, 
is  only  prima  Jade  evidence  of  title,  and  may  be  resisted.  It 
(the  title)  may  be  shown  to  have  been  acquired  through  one  hav- 
ing no  title.  StorT/  on  Prom,  NoUi,  §43.  Story  on  Bills,  §60. 
Chittf/  on  Bills,  ch,  5,  pp.  180.  252.  Slk  edit.  Bailey  on  Billst 
5th  edit.  ch.  1,  §10,;?.  31. 

Again,  although  the  transferer  of  a  note  or  bill,  negotiable  by 
delivery,  is  not  liable  to  the  transferee  on  the  note  or  bill,  he  is 
not,  by  any  means,  free  from  responsibility.  Unless  it  be  ex- 
pressly otherwise  agieed,  he  warrants  by  implication,  that  he  is 
the  lawful  holder,  and  has  a  just  and  valid  title  to  the  instrument, 
and  a  right  to  transfer  it  by  delivery.  He  incurs  liabilities  on 
other  grounds,  which  I  need  not  state.  Story  on  Prom.  Notes, 
§118,;?.  127.  lb.  on  Bills,  §§109,  111.  I  do  not  consider  that 
notes  and  other  securities,  negotiable  by  deliveiy,  in  reference  to 
this  question,  stand  upon  grounds  different  from  such  as  are  only 
negotiable  by  indorsement 
TOL  nil  55 
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I  dose  this  discussion  by  referring  to  a  few  aatfaorities  which 
sustain  our  judgment  Mr.  Story,  when  discussing  the  rights  of 
the  holder,  says»  **  Hence  it  is  that  a  bona  fii^  holder  for  value, 
without  notice,  is  entitled  to  recover  upon  any  negotiable  instru" 
ment,  vs^iAck  he  has  received  before  it  has  become  due^  notwithstand- 
ing any  defect  or  infirmity  in  the  title  of  the  pel'son  from  whom 
he  derived  it" 

Ch.  KaU  says,  <'  The  bona  fide  holder  can  recover  upon  the 
paper,  though  it  came  to  him  from  a  person  who  had  stolen  or 
robbed  it  from  the  true  owner,  provided  he  took  it  innocently,  in 
the  course  of  trade,  for  a  valuable  consideration,  and  not  over 
due,''  Bcc 

Similar  language  is  used  by  other  elementary  writers,  which  I 
forbear  to  quote.  In  relation  to  these  elementary  extracts,  I  re- 
mark, that  the  writers  are  discussing  thjs  title  of  the  holder,  when 
derived  from  one  holding  no  title,  and  one  oi  the  eondiUone  upon 
which  they  make  that  title  good  is,  that  it  be  acquired  before  the 
paper  ie  due.  The  inference  is  logical  and  irresistible,  that  if  the 
title  is  acquired  ajier  it  is  due,  it  is  not  good.  1  Story  on  Prom^ 
Notes,  §191.     3  Kenfs  C.  78.     Baily  on  Bills,  524,  528. 

The  case  of  Down  vs.  Hailing  and  others,  (4  Bam.  4r  Oress^ 
330.  10  Eng.  Com.  Law  R.  347,)  is  an  authority  in  which  the 
very  question  I  have  discussed  is  considered  and  adjudged.  That 
was  an  action  of  assumpsit  for  money  had  and  received,  brought 
by  the  true  owner  of  a  check  against  a  purchaser,  who  bought  it 
after  it  was  due,  from  oner  who  had  no  title,  and  to  which  pur- 
chaser it  had  been  paid.  The  Court  likened  the  check  to  a  bill 
over  due,  and  held  that  the  purchaser  acquired  no  title,  and  was, 
therefore,  liable  to  the  plaintiff.  Bayley,  J.  sa^d,  "  There  is  no 
question  whaterer  in  the  case,  if  the  distinction  between  bills 
over  due  and  not  due,  is  adverted  to.  If  a  bill,  npte  or  check  be 
^aken  after  it  is  due,  the  party  taking  it  can  have  no  better  title  to 
it,  than  the  party  from  whom  he  takes  it,  and,  therefore,  cannot 
recover  upon  it,  if  it  turns  out  that  it  had  been  preriously  stolen 
or  lost.  This  is,  therefore,  just  like  the  case  of  a  bill  taken  after 
it  is  due,  and  the  party  taking  it  has  no  better  title  than  the  per- 
son from  whom  he  took  it,  and  cannot  recover  upon  it" 

Hdroyd,  J.  held  the  same  opinion.  The  case  stood  over  for 
consideration  upon  some  point  in  it,  and  afterwards,  Abbott,  0.  J. 
among  other  things,  said,  ''  It  was  proved  that  the  check 
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giTen  to  the  plaintiff  by  hia  brother.  By  that  delivery  the  pro- 
perty in  it  Tested  originany  in  the  plainti£  It  farther  appears 
that  the  check  came  into  the  possession  of  the  defendant  five  days 
after  its  data  We  are  o£  opinion  that  an  instrument  of  this  kind, 
coming  into  the  hands  of  a  party  so  long  after  its  date,  is  to  be 
considered  in  the  same  light  as  a  bill  of  exchange  over  due,  and 
in  such  case  it  is  incumbent  on  the  party  v^ho  takes  the  instru- 
ment under  such  circumstances,  to  show  that  the  party  from 
whom  he  took  it  had  a  good  title  to  it.'' 

The  case  of  Emmersan  w.  Crocker,  (5  New  Hamp.  R.)  is  a  case 
inmiediately  upon  the  question,  and  deciding  that  the  holder  of  a 
note,  transferred  to  him  after  it  wcu  due,  by  one  having  no  title, 
acquired  no  title  to  it. 

In  a  late  case  decided  in  Connecticut,  (17  Con,  R.  511,)  Clarke 
vs.  Sigoumey,  where  A  gave  his  note  to  B,  payable  to  B  or  order, 
on  a  certain  future  day,  which  lay  in  his  hands  until  his  death, 
which  was  long  after  it  fell  due,  and  afier  his  death  came  into  the 
hands  of  C,  his  executrix,  with  the  name  c^  B  indorsed  in  blank 
on  the  back  of  it,  who  delivered  it  to  D,  in  the  state  in  which  she 
lound  it,  for  a  valaabte  consideration,  it  was  held,  that  C,  as  exec- 
utrix or  otherwise,  had  no  authority  to  deliver  the  note  as  a  note 
indorsed  by  B;  that  D  consequently  had  acquired  no  legal  title  to 
it,  and  that  ae  the  note  came  into  tJu  passesnan  of  D  c^fter  it  fell 
dmep  it  woe  eubjeot  to  the  Atfenoe  <^  a  want  (jf  title  in  him. 

I  need  scarcely  add  that  the  judgment  now  pronounced  does 
B0t»  in  any  way,interfrre  with  the  negotiability  of  over  due  notes 
and  bilk  and  other  secoritiee,  by  any  fiur  and  legal  transnmsion 
of  titlefrom  the  owner. 

Let  the  judgment  be  affirmed. 
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No.  69. — ^Andrew  Turnkr  w.  William  Collikb. 

[1.]  An  applicalioii  for  a  certificate  to  prevent  damages  being  aiicmod,  m 
der  the  Act  of  1845,  creating  the  Supreme  Coort,  will  not  be  heard  after 
the  term  at  which  the  case  was  determined. 

This  was  an  application  on  the  part  of  Andrew  Turner,  who 
was  plaintiff*  in  error  in  a  writ  of  error,  returnable  to  and  decided 
at  Macon,  February  Term,  1850,  for  a  certificate  that  the  cause 
was  not  brought  up  for  the  purpose  of  delay,  in  order  to  be  reliev- 
ed from  the  ten  per  cent  damages  provided  in  the  Act  organizing 
this  Court. 

L.  J.  Glenn,  for  the  motion. 

DovAL  and  Nolan,  contra. 

By  the  Omrt — Lubcfkin,  J.  delivering  the  opinion. 

[1.]  By  the  5th  section  of  the  Aet  of  1845,  it  is  provided,  that 
*'  if  the  decision  and  judgment  of  the  Court  below,  be  for  any  sum 
certain,  and  be  affirmed  in  the  Supreme  Court,  the  plaintiff  may, 
in  the  Superior  Court,  enter  judgment  against  the  defendant  and 
his  securities,  for  the  amount  of  principal,  interest  and  costs,  as 
shall  have  been  confessed  or  found  by  a  Jury,  and  ten  per  cent 
damages  on  the  principal  sum,  and  have  execution  immediate 
after  the  decision  of  the  Supreme  Court,  so  certified  as  aforesaid : 
Provided,  that  if  any  one  or  more  of  the  Judges  of  the  Supreme 
Court  shall  certify,  that  in  his  or  their  opinion,  such  cause  was 
not  taken  up  for  delay  only,  then,  and  in  such  case,  the  damages 
shall  not  be  allowed." 

The  question  presented  for  our  determination  is,  ean  an  appli- 
cation for  the  certificate  to  prevent  damages  being  assessed,  be 
made  after  the  term  at  which  the  cause  was  decided  t  We  think 
not  The  Statute  entitles  the  party  to  an  execution  for  his  prin- 
cipal, interest,  costs  and  damageM^  immediaUly  after  the  final  de- 
cision in  this  Court ;  and  this  right  would  negative  the  idea  that 
an  application  could  be  made  to  stay  these  damages  after  the  re- 
mittitur had  been  transmitted  to  the  Court  below. 

Beiddas,  it  would  be  both  mischietons  and  inoofiTenictttt  to  id- 
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low  such  a  practice.  The  opposite  party,  by  his  counsel,  might 
not  be  present  at  any  subsequent  term,  to  resist  the  application  ; 
nor  could  the  Court  remember  always,  with  sufficient  distinctness, 
the  merits  of  the  cause,  so  as  to  enable  them  to  act  understanding- 
1y  in  the  premises.  Without  entering  further  into  the  argument, 
we  must  respectfully  decline  to  hear  the  motion. 
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CASES 

ARGUED  AND  DETERMINED 

IN  TBB 

SUPREME  COURT  OP  THE  STATE  OP  GEORGIA, 

AT  HAWKINSVILLE, 
JUNE  TERM,  1860. 


No.  70d — ^William  (^Nkal  and  another,  claimants,  plaintifl&  in 
error,  w.  Cullbn  CNbal,  administrator,  &c.  defendant. 

[1.]  The  Clerk  of  the  Saperior  Ooort,  intteAd  of  retuning  the  original  bill 
of  exceptioiu,  and  aending  np  a  oopy,  aa  required  by  law,  sent  np- with  the 
record  the  original  bill  itself:  Heid,  that  the  matter  could  not  be  relieved 
by  suggesting  a  diminution  of  the  record.  Motion  for  eeriwrari  refused, 
and  writ  of  error  dismissed.  Query,  as  to  the  constitutionality  of  the  rule 
which  aatiiorixes  the  postponement  of  a  cause  for  one  term,  upon  a  sugges- 
tion of  a  dimiimtion  of  the  record. 

In  error,  from  Laurens  Superior  Court.  Tried  before  Judge 
Hanseli«9  March  Term,  1860. 

Suggestion  of  a  disnnution  of  the  record.  Motion  to  dismiei 
writ  of  error. 

Counsel  for  plaintiff  in  error,  in  this  case,  suggested  a  diminu- 
tion of  the  record,  inasmuch  as  the  Clerk  oi  the  Superior  Court 
<^  Laurens  County  sent  up  to  this  Court  the  origbal  bill  of  ex- 
ceptions, instead  of  a  copy  of  the  same,  and  prayed  that  the  ori- 
ginal bill  of  exceptions  might  be  withdrawn,  and  remanded  with 
instructions  to  the  Clerk  of  the  Court  below,  to  send  up  to  the 
next  term  of  this  Court  a  copy  thereof. 

The  defendant  in  error  joined  issue  with  a  prolestatioii»  and 
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inoTed  to  dismiss  the  case,  because  the  Clerk  of  the  Superior 
Court  of  Laurens  County  has  not  certified  and  sent  up  to  this 
Court  a  copy  of  the  original  bill  of  exceptions  filed  in  his  office* 
but  has  sent  up  in  lieu  thereof,  to  this  Court,  the  original  bill  of 
exceptions. 

The  facts  were  as  stated  in  the  motion  to  dismiss  the  writ  of 
error. 

Morgan  (represented  by  Scarborough)  and  Harris,  for  the 
motion. 

Platt  and  Spicbr,  contra. 

By  tJu  Court, — Nisbbt,  J.  delivering  the  opinion. 

[1.]  In  this  case  the  Clerk  of  the  Superior  Court,  instead  of 
retaining  the  original  bill  of  exceptions,  and  sending  up  a  copy 
with  the  record,  as  required  by  the  Acts  of  the  last  Legislature, 
sent  up  the  original  bill,  in  accordance  with  the  law  of  force  prior 
to  the  passage  of  those  Acts;  and  now,  at  this  term,  being  the  re- 
turn term  of  the  writ  of  error,  the  plaintiflb  in  error  suggest  a 
diminution  of  the  record,  and  pray  that  the  original  bill  of  excep- 
tions may  be  withdrawn,  and  remanded  with  instructions  to  the 
Clerk  of  the  Superior  Court,  to  send  up  to  the  nesU  term  of  this 
Court  a  copy  thereof,  as  required  by  law.  The  amended  Con- 
stitution of  the  State,  under  which  this  Court  is  organized,  re- 
quires all  cases  brought  here,  to  be  tried  at  the  term  to  which  the 
writ  of  error  is  returnable,  unless  continued  fbr  Providential 
cause.  Our  rule  authorizing  a  suggestion  of  a  diminution  of  the 
record,  and  a  consequent  delay  of  the  case  for  one  term,  goes 
upon  the  idea  that  there  is  no  case  before  this  Court  until  there 
is  a  complete  record  before  us,  and,  therefore,  the  term  after  the 
record  is  completed  is  to  be  held  in  all  cases  where  there  has 
been  a  diminution  the  first  term  of  such  cases.  It  is  in  this  view 
of  it,  that  the  rule  can  be,  if  it  can  be  at  all,  reconciled  with  the 
Constitution.  Whilst  the  necessity  of  such  a  rule  is  incontro- 
vertible, we  entertain  very  serious  doubts  of  its  constitutionality 
So  strong  are  our  doubts,  that  we  shall  be  constrained,  if  it  can- 
not be  modified  so  as  to  conform  to  the  Constitution,  to  repeal  the 
role  akogatber,  and  leave  the  reBef  where  it  belongs,  to  the  Con- 
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•dtution-amendiiig  power  of  the  State.  The  plaintiff  io  error  10 
not  fiivored,  under  the  law8,  by  virtue  of  which  we  adminiater 
Justice.  It  was  the  intention  of  the  Legislature  to  prevent,  at 
all  hazards,  save  Providen  tial  interference,  delay  of  justice—* 
that  delay  of  justice,  amounting  to  a  denial  in  many  cases,  which 
is  a  just  reproach  to  the  corrective  tribunals  o£  England  and  of 
our  sister  States.  Consequently,  the  greatest  vigilance  is  impos- 
ed upon  him.  He  is  brought  within  very  stringent  conditionsy 
with  which  he  must  comply  at  his  peril.  It  is  useless  to  argue 
before  this  Court,  that  these  conditions  are  onerous  and  work 
injustice.  Sucb  appeals  are  appropriately  made  to  the  Legidar 
tore.  I  make  these  remarks  to  justify  the  farther  remark,  thai 
we  will  allow  a  certiorari  under  our  rule,  only  in  cases  dearly 
within  it ;  for  it  is  our  purpose  to  carry  out  the  policy  of  the  Le- 
g^lature,  according  to  the  Constitution  and  laws  in  which  that 
policy  is  declared.  Under  what  provisions  of  law  are  we  called 
upon  to  grant  the  prayer  of  this  plaintiff?  On  the  23d  of  Febru^ 
ary,  1850,  the  Legislature  passed  a  law,  in  the  third  section  of 
which  it  is  enacted,  *'  That  where  exceptions  are  filed  in  any  cast 
in  the  Superior  Court,  the  Clerk  of  the  Superior  Court  shall 
make  out  a  copy  of  the  bill  of  exceptions,  and  send  it  up  to  the 
Supreme  Court,  on  or  before  the  first  day  of  the  Court  to  which 
the  writ  of  error  is  returnable,  with  the  transcript  of  the  record, 
and  file  the  original  bill  of  exceptions  in  his  office,  for  the  inspect 
tion  of  aU  parties  interested."  On  the  same  day  the  Legislature 
passed  another  law  on  the  same  subject,  determined,  it  would 
seem,  to  make  assurance  doubly  sure,  by  a  declaration  of  its  wiU 
a  second  time,  at  the  same  session,  and  on  the  same  day.  This 
latter  law  enacts,  **  That  the  Clerk  of  the  Supreme  Court  (the 
Legislature  intended  to  say  Superior  Court)  shall,  in  all  cases,  re* 
tain  the  bill  of  exceptions  in  his  office,  and  send  up  a  copy  there- 
of to  the  Supreme  Court,  as  a  part  of  the  transcript  of  the  re* 
cord,  and  no  costs  shall  be  charged  in  the  Supreme  Court  for  a 
copy  of  die  bill  of  exceptions."  Pamphlet  Law$  qf  1849-50» 
pp.  68, 141. 

These  two  Acts,  so  ftr  as  they  apply  to  the  motion  now  before 
me,  do  not  vary  in  substance.  In  the  former,  the  Clerk  is  re- 
quired to  fiU  the  original  bill  in  his  office  for  the  inspection  of  all 
parties  in  interest,  and  send  up  a  c<^y ;  in  the  latter,  he  is  requir- 
ed to  Ttkiim  it  and  send  up  a  copy.  The//ti^  and  the  retaitnug 
VOL.  VIII.    56 
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mean  one  and  the  same  thing,  and  are  to  subserve  one  and  the 
same  object.  The  Legislature  meant,  in  both  Acts,  that  the  Clerk 
should  ^^  and  keep  the  bill  in  his  office,  and  the  object  of  this  filing 
and  keeping,  is  to  afford  to  the  defendant  in  error,  the  means  and 
op}>ortanity  of  inspecting  the  bill,  that  he  might  thereby  know 
and  prepare  fur  the  grounds  of  error  taken  by  the  plaintiff. 

Now,  two  things  are,  in  the  plainest  passible  way,  required  to 
be  done  by  the  Clerk.  First,  he  is  required  to  Ji/e  and  keep,  (or 
retain,)  in  his  office,  the  original  bill;  and,  second,  he  is  required 
to  send  up  with  the  transcript  of  the  record,  a  cop^  of  that  origi- 
nal bill.  Such  are  the  requirements  of  these  two  Statutes.  They 
were  passed  through  all  the  forms  of  legislation,  on  the  23d  day 
of  Februisry,  1850,  and  on  that  day  they  became  the  laws  of  the 
land,  and  obligatory  upon  the  Courts  of  justice.  _They  took  effect 
from  their  date.  Such  is  the  judgment  of  this  Court.  (See  case  on 
this  subject  determined  at  Milledgeville  in  May  last,  ante  p,  380.) 
They  repealed  the  former  law,  which  authorized  the  original  bill 
lo  be  sent  up.  The  bill  of  exceptions  in  this  case  was  ceitified 
on  the  27M  March,  1850^— one  month  and  four  days  afker  the 
passage  of  the  new  laws.  This  case,  therefore,  comes  under  the 
new  laws,  and  is  to  be  determined  by  their  provisions.  The 
Clerk  has  not  sent  up  this  case  according  to  those  previsions. 
Be  hits  not  retained  in  his  office  the  original  bill,  nor  has  he  sent  up 
a  copy  of  that  bill.  The  case  is  not,  therefore,  before  us  accord- 
ing to  law.  It  is  before  us  according  to  a  law  which  is  now  a 
dead  letter  on  the  Statute  book,  because  repealed.  For  relief 
against  the  consequences  of  a  failure  to  comply  with  plain  proxi- 
aions  of  law,  upon  a  suggestion  that  the  Clerk  has  diminished  the 
record,  we  are  asked  to  permit  the  original  bill  to  be  withdrawn, 
to  remand  it  back  to  the  Clerk,  and  to  instruct  him  to  send  up  a 
copy  of  that  bill.  For  several  reasons  these  things  cannot  be 
done.  Here  are  two  laws  which  make  it  the  duty  of  the  Clerk 
of  the  Superior  Court  to  retain  the  original  bill,  to  enable  the  de- 
fendant to  inspect  it.  That  he  has  not  done,  and  the  defendant 
has  not,  in  consequence,  enjoyed  the  privilege  which  the  laws 
give  him  of  inspection.  We  are  asked  to  allow  to  be  done  now, 
what  the  law  requires  to  be  done  when  the  bill  is  certified — to 
allow  the  Clerk  to  retain  the  bill,  nunc  pro  tunc,  and  this  at  the 
expense  of  a  delay  of  one  term.  The  reply  is,  that  the  laws  of 
the  State  arto  binding  ^pte  this  Court)  if  they  axto  oonstitutioiiak 
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To  grant  the  motion  would  be  to  annul  the  law — to  grant  the 
terra  to  the  plaintiff  would  be  to  annul  the  Constitution.  We 
have  no  dispensing  power.  What  the  law  makes  the  duty  of  the 
Clerk,  it  is  the  duty  of  this  Court  to  require  to  be  done,  and  to 
require  it  to  be  done  at  the  time,  and  in  the  manner  pointed  out 
by  the  law. 

If  the  original  bill  had  been  retained,  and  no  copy  sent  up,  it  is 
possible  that  the  case  would  then  be  within  the  rule  for  suggest* 
inga  diminution.  But  the  insuperable  difficulty  is,  that  the  ori- 
ginal bill  has  not  been  retained  below.  That  it  shall  be  retained^ 
is  an  imperious  requirement  of  the  Statutes.  This  view  would 
seem  to  me  to  be  conclusive. 

If  the  original  bill  cannot  be  remanded  and  placed  in  the  hands 
of  the  Clerk,  de  novot  from  whence  will  he  derive  a  copy  t  What 
is  there  on  his  files,  or  belonging  to  the  record  in  the  case,  to  be 
copied?  Nothing  whatever.  The  plaintiff  in  error  does  not 
complain  of  any  defect  in  the  record,  except  that  the  copy  of  the 
bill  has  not  been  sent  up— he  suggests  no  diminution  in  any  other 
particular.  He  in  effect  admits,  that  as  to  all  other  particulars, 
the  record  is  perfect.  The  Clerk,  then,  has  sent  to  this  Court 
the  whole  record  as  it  stands  before  him.  Wherein,  then,  does 
the  diminution  consist  ?  Denying  that  part  of  the  plaintiff's  mo- 
tion which  asks  that  the  bill  be  remanded,  suppose  we  ^lould 
grrant  it  so  far  as  to  require  the  Clerk  to  send  up  a  copy  t  In  that 
event,  the  Clerk  would  be  required  to  furnish  us  with  a  copy  of  a 
paper  which  is  neither  on  the  files  nor  the  records  of  his  office. 
He  would  be  required  to  do  an  official  impossibility.  XJmder  the 
rkle,  then^  there  has  been,  from  the  concessions  of  the  plaintiff 
himself,  no  diminution  of  any  part  of  the  record.  All  the  record 
is  here  which  could  be  brought  here. 

If  we  should  grant  this  motion^  we  place  it  in  the  powet  of  the 
plaintiff  in  error,  by  the  co-operation  of  the  Clerk,  in  any  case,  to 
prevent  a  hearing  at  the  first  term,  and  in  every  case  to  defeat  the 
constitutional  requirement,  that  cases  be  tried  at  the  first  term. 

Motion  denied,  and  the  writ  of  error  dismissed. 
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No.  71«— -Pbtbr  H.  Coffsb  and  otbera,  plmintifb  in  error,  «t. 
James  P.  Nbwsom »  executor,  &«.  defendant. 

[1.]  A  deaial  in  the  aaiwar  iroB  infinrmatkm  aad  belief^  ia  not  — ffiwmt  to 
diMohre  tm  nyunetion. 

[9.]  Where  the  eqnilj  of  aa  iignnotioii  bill  u  not  cbarged.  to  be  widim  the 
knowledge  of  the  defendant,  and  the  defendant  merely  deniea  all  know- 
ledge and  belief  of  the  facta  alleged  therein,  the  ii^anction  will  not  be 
diuolyed  on  the  bill  and  answer  alone» 

IP  J]  It  it  a  good  answer  to  an  ^pplieation  to  dissolve  an  iiijnnction  npon  bill 
anct  antwer,^  that  the  equity  of  the  bill  npon  which  the  injunction  resti,  is 
not  denied  by  the  defendant,  whether  fran  ignorance  <^  any  other  canae. 

[4.]  Th*  aMwer  of  the  enecntor,  ^at  he  was  not  privy^to  the  (rand  charged 
against  his  testator,  and  that  he  di^MdlieTed  the  &ots  alleged  in  the  bill 
against  him,  from  his  confidence  in  his  integrity,  is  not  snflicient  to  dissolve 
the  injunction  to  restrain  proceedings  at  law  in  &yor  of  the  estate. 

[5.*!  In  some  particular  cases,  the  Oourt  will  continue  the  iigunction,  thongh 
the  defendant  has  fully  answered  the  equity  set  up  in  the  bill. 

In  Equity,  in  Pula^  Superior  Court* 

Tiiia  was  a  biU  io  Equity,  brought  by  the  plaintiffs  in  error 
agatnst  the  defendant  in  error,  returnable  to  Pulaski  Superior 
curort,  and  tried  before  Judge  Hansell,  at  the  Term, 

1860. 

The  bill  charged  that  in  August,  1843,  the  complainants,  Peter 
H.  and  John  B.  Coffee^  entered  into  a  treaty  with  the  defendant's 
teatator,  Batts  Newsom,  for  the  purdiase  of  the  entire  settlement 
of  land^  then  claimed  to  be  owned  by  him  in  the  Counties  of 
Tel&ir  and  Pulaski ;  that  in  the  progress  of  said  treaty,  and  to 
induce  them  to  make  the  purchase*  the  said  Batts  conducted  them 
overt  and  showed  them  a  large  body  of  valuable  lands,  upoti  a 
part  <rf  wbioh  was  located  the  former  resid^ice  o£  said  Batts, 
and  vanoua  necessary  and  valuable  out-buildings,  ^.  aU  of 
whkb  be  represented  to  them  to  constitute  and  belong  to  the  said 
settlement.  The  bill  goes  cm  to  specify  the  numbers  of  the  lots 
of  land,  and  the  district  in  which  they  lay,  which  said  Batts  exhi- 
bited to  complainants,  and  represented  as  forming  the  said  settle- 
ment, and  to  which  he  had  and  could  and  would  make  good  and 
sufficient  lawful  titles ;  that  the  complainants,  Peter  H.  and  J<^ii 
B.  confiding  in  the  good  faith  and  integrity  of  the  sud  Batts,  in 


Digitized  by  VjOOQIC 


HAWKINSVILLE,  JUNE  TERM,  1850.  U5 

Oofiae  wkl  othen  v$»  Nowmmb. 

descrilnog  and  showiDg  to  them  tlie  said  settlement  of  lands,  and 
relying  upon  his  representations  as  to  their  location,  &c.  and  as 
to  the  legality  and  sufficiency  of  his  titles  thereto— *the  title  pa- 
pers to  which  he  represented  as  being  at  his  then  residence  in 
Randolph  County,  and  which,  therefi>re,  they  had  no  opportumty 
to  inspect — were  induced  to  enter  into  a  contract  for  the  pur* 
chase  of  said  lands;  and  in  pursuance  thereof,  they^  with  Wilcox^ 
the  other  complainant,  made  and  delivered  to  said  Batts  their  two 
promissory  notes,  for  $1000  each— one  to  fall  due  on  the  1st  oi 
January,  1844,  the  other  twelve  months  thereafter;  whereupon 
the  said  Batts  then  executed  to  them  a  '<  bond  for  titles,"  in  which 
he  obligated  himself  to  make,  or  xause  to  be  made  to  the  said 
complainants)  good  and  sufficient  titles  to  his  possession  of  lands 
lying  in  the  Counties  of  Pulaski  and  Telfair. 

The  bill  farther  charged,  that  at  the  time  of  the  contract,  to  wit : 
in  August,  1843,  William  Newsom,  a  son  and  a  tenant  of  Batts, 
was  in  possession  of  the  premises,  and  was  ta  continue  in  posses- 
sion until  the  Ist  of  January  thereafter ;  that  there  was  upon  the 
premises*  and  embraced  in  the  contract,  a  gin«hoose,  with  the 
usual  appendages  to  the  same,  of  the  value  of  $400  ;  which  said 
gin-house,  (the  said  Batts  having  caused  the  gin  to  be  carried 
away  after  the  contract,)  was,  by  the  gross  negligence  of  said 
Batts  or  his  agents,  burnt  down  and  destroyed,  &;c. ;  that  on  or 
about  the  Ist  of  January,  1844,  complainants  went  into  the  posses* 
sion  of  the  premisea ;  that  shortly  thereafter,  Batts  furnished 
them  with  a  memorandum  or  schedule  of  the  said  lands,  which, 
as  they  were  informed  and  believed,  was  in  the  handwriting  of 
the  executor,  the  defendant  in  error. 

The  bill  &rther  charged,  that  said  memorandum  contained  lots 
to  which  Batts  had  not  then,  nor  at  any  other  time,  any  title  or 
color  of  title,  and  that  it  made  no  mention  of  other  lots,  which 
had  been  represented  and  shown  to  complainants  as  belonging  to 
and  constituting  part  of  said  settlement  of  lands ;  that  said  me- 
morandum contained  numbers  for  which  &ey  did  not  contract, 
and  totme  of  which  he  never  had  any  title;  for  that  the  same 
had  been,  for  many  years  previous,  owned  and  cultivated  by  the 
eomplainant,  Wilcox ;  that  other  lots  mentioned  in  said  memo- 
randum, complainants  were  informed  and  believed  were  owned 
and  claimed  by  one  John  McDatii^  and  W.  Melrose. 

The  bill  ^rther  charged,  that  it  was  not  in  the  power  of  Batts, 
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in  his  lifelinw,  nor  of  his  executor  since  his  death,  to  make  or  se- 
cure to  them  legal  and  sufficient  titles  to  (he  said  settlement  of 
lands;  and  that  the  lots  and  parcels  of  lands  to  which  the  said 
executor  was  wholly  unable  to  make  good  and  sufficient  titles, 
were  of  essential  importance  and  value  to  the  said  settlement^  and 
the  loss  of  which  rendered  the  residue  of  said  settlement  of  com- 
paratively little  value. 

The  bill  farther  charged,  that  the  aforesaid  representations  of 
the  said  Batts,  to  induce  them  to  purchase  said  settlement,  he 
knew,  at  the  time,  were  false  in  the  foregoing  particulars. 

The  complainants  offered  to  said  Batts  in  his  lifetime,  and  to 
bis  executor  since  his  death,  to  pay  the  noted  upon  receiving  good 
titles,  after  deducting  therefrom  the  value  of  the  -gin-house,  &&. 
with  which  they  refused  to  comply.- 

There  were  other  charges  made  in  the  bill,  which  it  is  not  ne- 
cessary to  mention. 

The  bill  showed  the  subsequent  death  of  Batts  Newsom,  and 
the  qualification  of  his  executor. 

The  ot>mplainants  in  the  bill  were  sned  upon  the  notes,  and  the 
eases  were  pending  upon  the  appeal.  The  bill  concluded  wilh  a 
prayer,  that  the  Court  would  decree  a  rescission  of  the  contract ; 
or  if  it  should  appear  that  defendant  could  make  good  titles,  that 
they  might  be  allowed  the  amount  of  the  damages  sustained  by 
them,  as  a  deduction  from  the  amount  of  the  notes. 

The  defendant,  by  his  answer,  admitted  that  his  testator  and 
Peter  H.  and  John  B.  Coffee  entered  into  a  contract  as  evidenced 
in  writing,  and  which  is  set  forth  in  the  bill,  in  reference  to  the 
purchase  of  the  settlement  of  land  lying  in  Pulaski  and  Telfair 
Counties,  but  rejects  the  idea  that  his  testator  made  any  false  re- 
presentations as  to  the  quality,  location,  boundary  or  title  of  the 
land  sold.  He  had  no  knowledge  of  what  preceded  the  contract, 
but  presumes  it  embodies  the  understanding  of  the  parties.  The 
defendant  appended  a  schedule  to  his  answer,  containing  a  list  of 
all  the  lots  and  parts  of  lots  constituting  the  possession  of  land 
sold  by  his  testator  to  complainants,  as  far  as  he  has  any  know- 
ledge, information  or  belief.  Defendant  admitted  that  the  memo- 
randum or  schedule,  furnished  the  complainants  by  his  testator, 
was  prepared  by  him  at  his  testator's  request,  who  conld  not 
write;  that  it  was  prepare!  with  the  title  deeds  before  him,  bat 
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upon  subsequent  examination  he  found  it  was  not  accurate,  and 
contained  several  mistakes. 

Defendant  admitted  that  the  gin-house  and  running  geer  were 
burnt,  as  also  the  gin,  which  was  not  carried  off  as  charged  in 
the  bill ;  but  denies  that  it  was  the  result  of  gross  negligence  of 
his  testator  or  of  his  agent. 

In  regard  to  the  exhibition  of  the  lands  sold  to  the  complain- 
ants by  the  defendant's  testator,  the  defendant  denied  knowing 
any  thing,  except  "  his  testator  told  him  that  when  he  rode  into 
the  fields  in  cultivation  with  them,  he  was  ashamed  to  i^ow  them, 
as  they  had  been  so  badly  cultivated  by  his  son  in  charge  of  the 
premises ;  farther  than  this,  he  had  neither  knowledge  or  inibr- 
matien/' 

The  defendant  admitted  that  the  complainants  had  offered  to 
pay  the  notes  to  him,  if  he  would  make  a  deduction  for  the  de- 
struction of  the  gin-house ;  but  denied  that  they  said  any  thing 
9bout  the  titles  to  the  land,  or  any  part  thereof. 

The  defendant  admitted  the  death  of  Batts  Newsom,  and  his 
executorship ;  that  suits  had  been  instituted  upon  the  notes. 

Defendant  could  not  answer  as  to  the  sufficiency  of  the  titles 
in  his  custody,  or  which  came  to  his  possession,  farther  than  that 
he  considered  them  valid. 

At  the  October  Term  of  said  Court,  1847,  counsel  for  defend- 
ont  moved  to  dissolve  the  injunction,  upon  the  ground  that  the 
answer  of  the  defendant  denied  the  equity  of  complainants'  bill. 

At  the  April  Term,  1850,  the  motion  was  heard  and  sustained, 
and  the  following  order  was  passed  by  the  Court :  "  It  is  in  con- 
sideration of  the  fact,  that  the  answer  of  the  defendant  is  as  full 
and  as  responsive  as  his  representative  character  will  enable  him 
to  make;  a?,  also,  that  there  is  no  sufficient  reason  apparent  to 
the  Court  for  retaining  any  longer  said  injunction.  Ordered j  that 
the  same  be  dissolved." 

To  which  said  ruling  and  decision  of  the  Court,  counsel  for 
plaintiff*  in  error  excepted,  and  has  assigned  error. 

CoLB  and  Donnelly,  for  plaintiff* in  error. 

I.  L.  HarriSi  foi*  defendant 
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By  eke  Court, — Lumpkin,  J.  delivering  the  opinion. 

An  injunction  was  obtained  in  thia  case,  upon  the  frand  charg- 
ed against  the  testator  of  the  defendants  Is  the  answer  of  the 
executor,  who  admits  his  ignorance  as  to  the  principal  allegations 
in  the  bill,  but  expresses  his  belief  that  they  are  untrue,  sufficient 
to  dissolve  the  injunction  f 

Believing  thai  in  the  decbions  of  Courts,  as  well  as  the  argu- 
ments of  counsel,  the  chief  of  all  perfections  is,  to  be  plain,  per- 
tinent and  brieff  I  shall  endeavor,  in  the  present  instance,  to  con- 
form my  practice  to  my  principles. 

[1.]  We  understand  the  general  rule  to  be,  that  a  denial  in  the 
answer  from  information  and  belief,  is  not  sufficient  to  dis^ve 
the  inpiiiction.  Aptkarpt  vs,  Camsiock,  1  Hopkins,  148.  Ward 
w.  Van  BakkdUnt  1  Paige,  100.     Poor  vs.  CdrUton,  3  Sunmer,  7S. 

[2.]  And*  that  where  the  equity  of  an  injunction  bill  is  not 
charged  to  be  within  the  knowledge  of  the  defendant,  as  is  the 
case  befiire  us,  and  the  defendant  merely  denies  all  knowledge 
«nd  belief  of  the  facts  alleged  therein,  the  injonction  will  not  be 
dissolved  on  the  bill  and  answer  alone.  Rodgers  vs.  Rodgers^  1 
Paige,  426.  Quaekenbush  vs.  Van  Rosser.  1  Saxton's  N.  J.  R. 
476.  FuUan  Bank  vs.  New  York  4*  Sharon  Canal  Co.  I  Paige, 
311. 

[3.]  And  it  is  always  a  good  answer  to  an  implication  to  dissolve 
an  injunction  upon  bill  and  answer,  that  the  equity  of  the  bill, 
upon  which  the  injunction  rests,  is  not  denied  by  the  defendant, 
whether  from  ignorance  of  the  facts  or  any  other  cause.  Watkin- 
son  vs.  CrilUspy,  5  Paige,  112. 

Rodgers  vs.  Rodgers,  supra,  was  a  bill  filed  against  the  personal 
representatives,  to  restrain  proceedings  at  law,  on  notes  given  to 
the  testator.  The  equity  of  Uie  bill  on  which  the  injunction  was 
granted,  was  not  charged  to  be  in  the  knowledge  of  the  defend- 
ants, and  they  put  in  an  answer  denying  all  knowledge  or  belief 
as  to  the  principal  &rts  on  which  it  rested ;  and  the  Chancellor 
held,  that  in  such  a  case,  the  injunction  could  not  be  dissolved  on 
the  bill  and  answer  alone.  This  case  is,  in  every  feature,  the  one 
at  bar. 

[4.]  Roberts  vs.  Anderson,  (2  Johiu.  Ch.  R.  202,)  is  also  siitiilar 
to  it.    There  the  bill  charged  fraud  in  the  title  to  the  pr^nises 
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•in  controversy,  and  the  injunction  was  issued  to  restrain  the  de- 
fendant from  proceeding  at  law.  All  the  denial  contained  in  the 
answer  was,  that  the  defendants  were  not  privy  to  any  fraud,  and 
that  they  believed  the  conveyance  was  good.  But  Chancellor 
Keni  said,  "  This  is  leaving  the  question  of  fraud  as  unsettled  as 
when  the  answer  came  in.  It  is  true,  the  defendants  may  have 
given  all  the  denial  that  is  in  their  potoer,  but  the  fraud  may  exist 
notwithstanding,  and  consistently  with  their  ignorance,  or  the 
sincerity  of  their  belief.  It  appears  to  me,  then,  that  until  the 
cause  is  brought  to  a  hearing  and  decided  on  the  merits,  the  in- 
junction ought  not  to  be  dissolved,  and  that  the  case  does  not  fall 
within~  the  reason  of  the  general  rule,  that  an  injunction  is  to  be 
dissolved  when  an  answer  comes  in  and  denies  all  the  equity  of 
the  bill." 

What,  I  ask,  is  the  sum  of  the  defendant's  answer  in  the  case 
before  us  ?  It  is,  that  he  disbelieves  the  material  allegations  in 
the  bill,  but  that  he  knows  not  whether  they  are  true  or  false  ; 
that  they  relate  not  to  his  own  acts,  but  to  those  of  his  testator ; 
that  he  was  no  party  to  the  material  transactions,  but,  on  the  con* 
trary,  a  stranger  to  them.  This  surely  can  constitute  no  good 
foundation  for  a  motion  to  dissolve  the  injunction.  The  bill  and 
answer  may  both  be  true,  and  still  the  controversy  be  not  in  any 
wise  affected.  The  contract  with  the  testator  may  have  been 
grossly  fraudulent,  and  yet  the  present  defendant,  in  good  faith, 
not  only  aver  his  ignorance  of  the  fact,  but  his  total  disbelief  of 
it,  from  his  entire  confidence  in  the  integrity  of  his  testator. 

[5.j  In  some  particular  cases,  the  Court  vnll  continue  an  in- 
junction, though  the  defendant  has  truly  answered  the  equity  set 
up.  2  Ves.  19.  WyaU's  P.  JR.  236.  The  injunction,  then,  ought 
not  surely  to  be  dissolved  under  the  circumstances  of  this  case. 


VOL  vni  67 
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Orav^-  vt*  Bawlini. 

\ima^       Nd.  '72.'— BLttABBTB  O.  CaAfY,  by  bet  next  friend,  WUHam  Me- 
gill,  plaintiff  in  erron  ti.  Jame0  W.  Rawlins^  def^ikUknt. 

[1«]  An  instrameiit  by  which,  for  love  and  bfibction,  A  convfeyg  eeiteiti  no- 
^it>efl  to  B»  with  this  condition — "  Nevettheless,  I  (the  donor)  hmve  the  foil 
uce  of  Baid  negiroes  during  mj  natoral  lifetime,  and  at  the  time  of  my  death, 
the  s&id  negroes  and  their  increase  shall  rise  and  be  the  property  of  the 
feaid  B,  her  heirfc,  &c.  firtoly  by  these  jpresents  :*'  He!d  to  be  a  will  and  not 
bdeed. 

In  Bqnity,  in  Telfair  Superior  Court.  Tried  before  Judge 
HAif6sLL>  April  Term,  1850. 

This  bill  was  filed  by  the  plaintiff  in  error  against  the  defend- 
ant, in  Telfair  Superior  Court.  The  bill  charges,  that  on  the 
ITtb  day  of  September,  in  the  year  1838,  Elizabeth  Paramore, 
in  contemplation  of  her  marriage  with  Jamea  W.  Rawlins,  the 
defbndant  in  drror^  and  with  his  knowledge  and  consent,  for  and 
in  consideratioii  of  **  the  love,  good  will  and  affection  which  she 
bore  towards  Elizabeth  Cr.  Cravy,**  conveyed  to  the  said  Eliza* 
betb,  (who  is  an  tnfknt  undeir  the  age  of  twenty-one  years,)  cer- 
tcon  negro  slaves,  «  by  a  certain  deed,  gift  or  conveyance  in  writ- 
ingv'*  of  which  the  following  is  a  oopy : 

^  tdhsoBfiiA,        I  September  llik,  in  the  yeat  tjf  our  Lord,  one 
Telfair  CotJNtr.  )     thoueand  eight  kamdred  nnd  thirty-eight  i 

'<Kiiow  yev  thW  Elisabeth  Paramore,  of  the  State  and  County 
aforesidd*  of  tbs  one  part,  and  Elizabeth  Qt,  Cravy,  of  the  same 
place  and  State  aforesaid,  of  the  other  part,  for  the  consideration 
of  love  liftd  good  will  and  affection,  and  for  value  received,  which 
I  have  for  the  said  Elizabeth  G.  Cravy,  I  have  given  and  sold 
unto  said  Elizabeth  G.  Cravy,  herself,  her  heirs,  executors  and 
administrators,  jointly,  by  these  presents,  three  negroes,  named 
as  follows :  Barcus,  junior,  a  man  about  twenty  yeai*s  of  age,  and 
Patience,  a  woman  about  twenty-three  years  of  age,  and  her 
cbild,  named  Jack,  one  year  and  six  months  of  age.  Neverthe- 
less, I,  the  said  Elizabeth  Paramore,  hath  the  full  use  of  said  ne- 
groes during  my  natural  lifetime,  and  at  the  time  of  my  death, 
the  said  negroes  and  their  increase  shall  rise  and  be  the  property 
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of  the  said  Elizabeth  G.  Cravy,  herself,  her  heirs,  executors  and 
administrators,  jointly  and  severally,  firmly  by  these  prosepti, 

''  In  witness  whereof,  I,  the  said  Elizabeth  Paramore,  hath 
hereunto  set  my  band  and  affixed  my  seal,  this  day  apd  isAe  i rst 
9hoje  writtefa. 

her 
« ELIZABETH   M  PARAMORE. 
mark, 
her 
'<In  presence  of  us  Lfmny   H  Dodson, 

mark. 

John  P.  Dodson." 

The  bill  alleges,  that  on  the  18th  day  of  September,  1838,  Eli- 
zabeth Paramore  intermarried  with  James  W.  Rawlins,  the  der 
fendant  in  error,  "  who  thereby  becam.e  possessed  as  for  the  term 
of  the  natur^  life  of  his  said  wife^  and  still  continues  in  possesr 
sion  of  the  said  slaves.  The  bill  alleges,  that  since  the  period  of 
the  making  of  the  '*  deed,  gift  or  4?onyeyance,"  four  cjiildren  ha4 
been  bom  unto  the  said  negro  woman.  Patience. 

The  bill  charges  that  the  plaintiff  in  error  is  apprehensive  fiiB!^ 
the  negroes  will  be  removed  beyond  the  limits  of  this  Sta(;e;  hj 
James  W.  Rawlins,  and  that  the  rights  of  Elizabeth  G»  Cravy 
win  be  seriously  impaired,  unless  the  remedy  be  provided  for  the 
preservation  thereof.  The  bill  prayed  that  the  "  writ  of  ne  exeat 
guia  timet t  or  such  other  writ  as  the  equity  of  the  case  may  re- 
quire," might  issue  to  restrain  James  W.  Rawlins  from  removing 
the  property  beyond  the  limits  of  this  State,  and  to  give  good  ^d 
sufficient  secuioty,  residing  ip  the  County  of  T«lfa^r,  th^t  the 
property  shall  be  subject  and  accessable  to  t;he  demand  of  the 
plaintiff  in  error,  on  behalf  of  Elizabeth  G.  Cravy. 

Upon  filing  the  answer  of  defendant,  in  which  he  admitted  th^ 
execution  of  the  instrument  by  Elizabeth  Paramore;,  and  the 
possession  of  the  property  by  himself,  counsel  for  the  defendant 
moved  to  dismiss  the  bill  for  want  of  equity  apparent  on  its  face. 

The  motion  was  sustained  by  the  Court,  and  the  bill  was  dis- 
missed  ;  whereupon,  counsel  for  plaintiff  in  error  excepted  to  the 
decision  of  the  Court  below,  and  assigned  error. 

J.  J.  Scarborough  and  Fish,  for  plaintiff. 
Cole,  for  defendant. 
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By  the  Court. — Waenbr,  J.  delivering  the  opinion. 

The  only  question  presented  on  the  argument  of  this  case  was, 
whether  the  instrument  contained  in  the  record  b  to  he  consider- 
ed as  a  deed  or  a  will. 

According  to  the  principles  settled  hy  this  Court  in  Hester  vs. 
Young,  (2  Kellyt  31,)  thb  instrument  must  he  adjudged  to  he  a 
will  and  not  a  deed. 

By  the  terms  of  the  instrument,  Elizaheth  Paramore,  the 
party  executing  it,  had  the  full  use  of  the  negroes  during  her  na- 
tural life,  and  "  at  the  time  of  her  death,  the  said  negroes  and 
their  increase,  were  to  rise  and  he  the  property  of  Elizaheth  G. 
Cravy,  herself^  her  heirs,  executors  and  administrators."  When 
were  the  negroes  to  he  the  property  of  Elizaheth  G.  Cravy  1 
The  instrument  declares,  that  at  the  time  of  the  death  of  Eliza- 
heth Paramore,  the  negroes  and  their  increase  shall  rise  and  foe 
the  property  of  Elizabeth  G.  Cravy,  herself,  her  heirs,  &c. 

Now,  if  the  negroes  had  heen  intended  to  have  heen  conveyed 
to  Elizabeth  G.  Cravy,  at  the  time  of  the  execution  of  the  in- 
strument, as  her  property,  why  did  Elizaheth  Paramore  declare 
that,  at  her  death,  the  negroes  should  rise  and  be  the  property  of 
Elizabeih  G.  Cravy  1  If  the  negroes  were  the  property  of  Eliz- 
abeth G.  Cravy,  during  the  lifetime  of  Elizabeth  Paramore,  it  is 
difficult  to  perceive  how  they  and  their  increase  could  rise  and 
become  her  property  at  the  time  of  the  death  of  the  latter. 

Taking  the  whole  instrument  together,  it  was  not  the  intention 
of  Elizabeth  Paramore,  in  our  judgment,  that  the  title  to  the  ne- 
groes named,  and  their  increase,  should  vest  in  Elizabeth  G. 
Cravy  until  the  time  of  her  death  ;  consequently,  the  paper  must 
be  considered  as  testamentary  in  its  character. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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ARGUED  AND  DETERMINED 

IN  THE 

SUPREME  COURT  OF  THE  STATE  OF  GEORGIA, 

AT   AMERICUS, 

JULY  TERM,  1850. 


No.  73. — Joseph  Johnson,  plaintifT  in  error,  vs.  The  State  of 
Georgia,  defendant  in  error. 

[1.]  The  Act  of  1847,  to  prevent  white  people  from  gambling  with  negroei 
and  free  persons  of  color,  creates  the  offence  in  three  different  forms. 

1st  Playing  €md  betting  with  a  negro  or  free  person  of  color,  hj  those  en- 
gaged in  the  game,  is  an  offence. 

2d.  Also,  playing  tritJumt  betting,  on  the  part  of  those  engaged,  bnt  with 
the  porpose  that  others  may  bet :    and 
3d.  Betting  on  a  game  played  by  others. 
[2.]  Playing,  per  «,  without  betting  by  those  who  play,  and  without  the  in- 
tent or  purpose  that  others  may  bet,  is  not  an  offence  under  the  Act  of  1847. 
[3.]  Qwrf.    Whether  proof  of  playing  alone  will  create  a  presumption  of 
guilt,  so  as  to  put  the  accused  upon  proof,  that  the  playing  was  without  bet- 
ting, and  without  a  purpose  or  intention  that  others  might  bet  T 

Gambling  with  a  negro,  in  Macon  Superior  Court.  Tried  be- 
fore Judge  Warren,  February  Term,  1850. 

The  indictment  in  this  case,  charged  the  defendant  with  *'  the 
offence  of  playing  with  a  negro  at  a  game  of  carcb."  For  that 
the  defendant,  on  a  certain  day  specified,  "  did  play  at  a  game  of 
cards  with  a  negro  slave"  named,  <<  for  the  purpose  of  winning  or 
losing  money  or  spirituous  liquors,  contrary  to  the  laws,"  &c. 

The  defendant,  on  the  trial,  moved  to  take  a  verdict,  on  the 
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ground  that  the  indictment  and  proof  were  too  uncertain — ^no  spe- 
cific sum  of  money  or  specific  article  being  alleged  or  proven  to 
have  been  won  or  lost.  The  Court  overruled  the  motion,  and  de- 
fendant excepted. 

The  defendant  requested  the  Court  to  charge,  that  the  bare  fact 
of  playing  at  cards  with  a  negro,  without  betting,  or  for  the  pur- 
pose of  betting,  was  not  an  <^nce  under  the  Act  of  1847,  but 
that  it  was  necessary  to  allege  and  prove  that  money  or  other 
thing  of  value  was  won  or  lost  by  the  parties,  or  some  other  per- 
son. 

The  Court  refused  so  to  charge,  but,  on  the  contrary,  charged 
the  Jury,  "that  if  they  believed,  from  the  evidence,  that  the  de- 
fendant played  a  game  of  cards  with  the  negro— whether  they 
played  for  money  or  not — they  would  find  him  guihy."  To 
which  charge  and  refusal  to  charge,  defendant  excepted. 

On  theee  exceptions,  error  has  been  assigned. 

J.  Hudson,  for  plaintiff*  in  error. 

Solicitor  General  Perkins,  for  defendant 

Judge  Warnbr,  being  detained  at  home  by  severe  family  afflic- 
tion, did  not  preside  during  this  Term. 

Bif  the  Court. — Nisbet,  J.  delivering  the  opinion. 

The  ofience  charged  in  this  indictment  ia  gambling  with  ne- 
groes, under  the  Act  of  1847  ;  and  the  questions  fiir  review  de- 
pend upon  a  construction  of  tliat  Act.  The  indictment  charges 
that  the  defendants  are  guihy  of  ^  the  offeooe  of  playing  wkh  a 
negro  at  a  game  of  cards.  For  that  the  said  defendant,  on  the 
first  day  of  March,  tn  the  year  eighteen  hundred  and  foity-nine,  in 
the  County  aforesaid,  did  ^en  and  there,  unlawfully,  and  with 
force  and  arms,  play  at  a  game  of  cards  with  a  negro  slave  named 
Arthur — said  negro  being  then  and  there  the  property  of  one 
Ephraim  Taylor — for  the  purpose  of  winning  or  losing  money 
or  spirituous  liquors,  contrary  to  the  laws  of  smd  State,**  ^.  Be- 
ing requested  to  charge, 

1st.  "  Tltat  the  bare  fact  of  playing  cards  with  a  negro  was  not 
sufficient  -to  constitute  the  offence  designated  and  defined  by  that 
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Act ;  that  it  was  necessary  to  allege  and  prove  that  money  or  oth- 
er thing  or  things,  article  or  articles  of  value  was  bet  and  staked 
upon  said  game,  either  by  the  parties  engaged  at  play»  or  some 
other  person  or  persons ;" 

2d.  "  That  if  the  specific  article  or  thing  played  and  bet  for, 
lost  or  won  upon  the  game,  was  not  alleged  in  the  bill  of  indict- 
ment, and  proved  as  therein  laid  and  alleged,  the  defendant  conld 
fiot  be  (band  guilty.*'  The  Court  declined  so  to  instruct  the  Jury, 
but  did  instruct  tliem,  "  that  if  they  believed,  from  the  evidence, 
that  the  defendant  played  a  game  or  games  of  cards  with  the  ne* 
gro— whether  played  for  money  or  any  other  thing  or  things  of 
value  or  not — they  would  find  him  guilty." 

The  refusal  to  charge  as  requested  and  the  charge  as  given,  are 
assigned  for  error. 

[1.]  The  Act  of  1847,  by  its  title,  is  an  Act  to  prevent  gambling 
with  negroes  or  free  persons  of  color,  by  white  persons.  Our 
opinion  is,  that  it  creates  the  ofience  in  three  different  forms.  , 

1st.  Playing  and  belting  with  a  negro  or  free  person  of  color» 
by  those  engaged  in  the  game. 

2d.  Playing  without  betting,  on  the  part  of  those  engaged,  but 
with  the  purpose  and  intent  that  others  may  bet  upon  the  game. 

3d.  Betting  on  a  game  played  by  others. 

The  Act  is  miserably  drafted,  but  the  construction,  as  above,  is 
inferable  from  it,  and  we  think,  gives  full  effect  to  the  intent  of 
the  Legislature.  That  intent  is  to  suppress  the  demoralizing  and 
impolitic  practice  of  gambling  with  slaves  or  free  persons  of  col- 
or. Gambling,  generally,  is  gaming  for  money.  In  this  Act, 
gambling  is  playing  with  cards,  dice  or  any  other  game  of  chance 
or  hazard,  **Jbr  tJie  purpose  of  betting,  winning  or  losing  money,  ^r 
any  other  thing  or  things,  article  or  artides  of  value  or  otherwise,  or 
any  property,  or  any  other  article  or  artides,  thing  or  things  ofvasL" 
ue"  It  consists  also  in  playing  at  these  games,  that  others  may 
bet,  win  or  lose  money  or  any  other  thing  or  things,  &c ;  and  in 
betting,  winning  or  losing  money  or  any  other  thing  or  things, 
9cc.  whilst  others  play  the  game.     See,  Parnphl^t  of  lSi7,p.  105, 

[2.]  This  construction  excludes  the  idea  that  playing,  per  se, 
without  betting  on  the  game,  or  vnlhout  any  intent  or  purpose 
that  ethers  may  bet,  is  an  offence.  A  game  at  cards,  or  any  other 
game  of  chance  or  hazard,  with  a  negro  or  free  person  of  color. 
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simply  for  amusement,  without  more,  is  not  made  an  offence  by 
the  Act,  however  vulgar  and  debasing  it  may  be. 

Now,  the  charge  of  the  Court,  that  if  the  defendant  toasprove* 
to  have  played  with  the  negro — whether  he  played  far  money  or  amy 
other  thing  or  things  of  value  or  not,  he  was  guilty — seems,  at  first 
view,  to  conflict  with  thb  view  of  the  Statute,  and  to  warrant  the 
exception.  Not  so,  however,  if  carefully  considered ;  for  he  may 
be  guilty,  although  he  does  not  play  himself  for  money  or  odier 
thing.  He  may  play  and  bet  not  at  all,  yet  play  that  others  may 
bet.  He  may  be  guilty  under  the  second  form,  in  which — as  sta- 
ted above — the  Act  defines  the  offence. 

[3.]  The  Act  of  1847  farther  defines  the  mode  of  proof  on  the 
trial.  By  the  2d  section,  it  is  declared,  "  that  on  the  trial  of  all 
indictments  for  said  offence,  the  prosecution  shall  not  be  required 
to  prove  the  g^me  or  games  played,  but  shall  be  required  to 
prove  the  playing  or  betting  only."  The  last  clause*  in  terms^ 
sends  the  case  to  the  Jury  on  proof  of  playing,  and  makes  the  oth- 
er ingredient  in  the  offence,  an  inference  from  that  fact ;  which 
inference,  the  accused  must  rebut  at  his  peril-— that  is,  if  his  play- 
ing was  without  betting,  and  without  a  purpose  that  others  may 
bet — ^merely  for  amusement — he  must  show  it  in  defence.  The 
2d  section  will  bear  thb  construction,  but  I  must  say  that  I  am 
not  fiilly  satisfied  with  it ;  for  I  am  not  sure  but  that  the  general- 
ity of  the  last  clause  in  the  section  is  limited  and  restrtuned  by  the 
first  clause.  The  construction  is,  however,  in  accordance  with 
the  policy  of  the  Act,  and  may  be  justified  by  the  difficulty  of 
proving  the  offence  at  large.  The  same  policy  and  the  same  ne- 
cessity dictated  the  enactment,  that  the  presence  of  a  slave  in  a 
tipling  shop  within  certain  hours,  or  on  the  Sabbath  day,  shall  be 
presumptive  evidence  of  selling  spirituous  liquors  to  him,  against 
the  law.  Hotchkiss,  771.  These  views  dispose  of  all  the  assign- 
ments which  relate  to  the  charging,  and  refusal  to  charge,  of  the 
Court. 

A  motion  was  made  to  quash  the  indictment,  because  it  does 
not  allege  that  any  specific  sum  of  money,  or  any  other  specific 
article,  was  bet  or  staked  on  the  game.  This  was  not  necessary. 
For  it  is  not  necessary,  as  we  have  seen,  that  the  accused  should 
bet  at  all.  The  indictment,  moreover,  charges  the  playing,  and 
Jor  the  purpose  of  ttnnning  or  losing  money  or  spirituous  liquors, 
cmurary  to  law.    At  Common  Law,  the  indictment  would  be  held 
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wanting  in  distinctness  and  certainty,  but  it  b  sufficient  undbr  our 
Statute,  for  it  describes  the  offence  so  plainly,  as  to  make  it  in- 
telligible to  the  Jury. 

Let  the  judgment  be  affirmed. 


No.  74. — James  S.  Hollingbhead,  administrator,  Sec.  plaintiff  in 
error,  vs.  Habdt  McKenzie,  defendant. 

[1.]  If  a  bill  if  filed  to  enforce  a  parol  agreement  respectiiig  land«,  and  the 
defendant,  in  his  answer,  admits  the  contract,  without  insisting  on  the  Stat- 
ute of  Frauds,  the  Court  will  decree  a  specific  performance,  upon  the 
ground,  that  the  defendant  has  renounced  the  benefit  of  the  Statute.  But 
if  the  defendant  should,  by  his  answer,  admit  the  parol  agreement,  and  yet, 
insist  upon  the  benefit  of  the  Statute,  he  will  be  entitled  to  it,  notwithstandr 
ing  such  admission. 

1%]  It  is  not  enough  that  there  is  a  remedy  at  law  to  make  the  judgment  at 
law  a  bar.  It  must  be  shown,  not  only  that  the  matter  alleged  in  the  bill 
might  have  been  set  up  by  way  of  defence,  but  that  it  would  have  been  as 
practical  and  as  efiBcient  to  the  ends  of  justice,  and  its  prompt  administra- 
tion, as  the  remedy  in  Equity. 

[3.  J  Where  a  creditor  receives  a  deed  to  a  tract  of  land,  as  collateral  security, 
for  the  paymeat  of  a  note,  which  is  to  be  given  at  a  future  time,  and  the 
creditor  dies  beibre  the  note  is  given,  and  the  consideration  for  the  deed 
thus  entirely  fails,  it  would  be  fraudulent,  in  the  administrator  of  the  cred- 
itor, to  retain  the  deed,  when  the  object,  for  which  it  was  given,  had  entire- 
ly faUed,  without  &ult  on  die  part  of  the  grantee;  and  Bqui^  will  order 
the  instrument  to  be  delivered  up  to  be  osncelled. 

In  Equity,  in  Macon  Superior  Court.     Decision  on  demurrer, 
by  Judge  Warkem,  Mardi  Term,  1850. 

Hardy  McKenzie,  by  his  bill,  aHeged,  that  about  the  14th  Feb- 
ruary, 1842,  he  and  one  John  M.  Greer  became  sureties  for  one 
Warren  Dykes,  on  three  promissory  notes,  to  one  Miles  EL.  Ha]> 
man;  that  in  1844,  he  (McKenzie)  made  an  agreement,  verbally, 
with  Harman,  that  Harman  should  give  up  the  three  notes,  and 
VOL.  nil.   58 
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take  in  liev  thiNreof  the  individual  note  of  Dykes ;  in  coasideniioii 
^  vAAA^  McKeazie  agreed  to  give*  a«  collateral  aecurity  £at  tbm 
new  note,  a  deed  to  one  half  of  a  tract  of  land  in  Macon  County. 
In  pursuance  of  this  agreement,  the  deed  was  made  and  delivered 
to  Harman,  hut  from  yarious  causes,  Harman  failed  to  esiecute 
his  part  of  the  agreement,  and  died,  holding  the  three  notes  stiU 
in  his  possession.  Since  his  death,  his  administrator  had  recov- 
ered judgment  on  the  notes,  and  the  same  had  been  paid  up  by 
McKenzie.  The  bill  prayed  that  the  deed  might  be  given  up  to 
be  cancelled. 

Demurrer.  1st.  For  want  of  equity  j  2d.  That  the  parol 
agreement  cannot  be  proved  to  vary  an  absolute  deed;  and  3d. 
Oomplainant  should  have  made  defence  to  the  notes  sued. 

The  Court  overruled  the  demurrer,  and  defendant  excepted. 

Giles  and  War&en*  for  plaintiff  in  error,  cited — 

MiUer  vs.  OoUem^  5  Ga.  Rep.  S46,  347.  Rointm  vs.  HartoeU 
md  W^  6  Ga.  Rep.  595.  Imham  vs.  Child,  1  Bro.  Ck.  93. 
Acts  of  1837,  pern.  111.  Hotohhiss,  589.  1  Greeid.  §§276,  288. 
7  Bac.  Abr.  244,  '5.  Moss  vs.  Riddle,  5  Oranch,  351.  2  Smi^'s 
Lead.  Cos.  327,  30.  Maxwell  vs.  Connor,  1  Bm's  C^  R.  22. 
Bostwick  vs.  Ferhins  elal.l  Kelly^  139. 

S.  MiLLBR  and  R.  P.  Hall,  for  defendant  cited-* 

Roberts  of$  Frauds,  155,  '6, 130, 78.  t  Blcmd's  04.  R.  248, 288. 
Story's  Eq.  PI.  §763.  2  Bland,  261.  8  Ga.  Rep.  245.  1  Kent, 
464.  ditty  on  Contracts,  741.  Boyce,  executor,  vs.  Chrundy,  3 
Petsrs,  10.  Bac  AJbr.  199.  1  John.  Cob.  155.  3  John.  216.  11 
John.^.  ^Ga.Rep.^\^mZ.  2KsUy,i2(k  ^  Omn.  27^  2 
Peim.  492. 

By  the  C&«r^.— ^Lumpkhc,  J.  ^eUveri&gthe  efwmian 

[1.]  TheoomplainaiitinaialsonfabrighttodiflcoveftyilbrdiMeTea- 
sen  that  die  defendant,  by  hzi  antwer,  may  admit  the  parol  agvee- 
mem.  But  what  of  that,  if  he  daiMsldie  benefit  <^  die  Statete.t 
It  would  be  utterly  nugatory ;  for  whatever  doubts  may  kcw» 
onoe  existed,  it  is  now  well  settled,  that  if  the  definkUttt  dioiild»  by 
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his  amnrer,  admk  the  parol  agreenaent,  and  «ho>ii1d  inmet  o»  tibe 
benefit  of  the  Statute,  be  will  be  fully  entitled  toit^  notwidisCand* 
ing  SQcfa  admission.     Story's  Eq,  Tl,  §763. 

[2.]  It  is  contended,  tbat  as  judgment  has  been  obtained  in  a 
suit  at  law,  against  McKenzie,  on  die  notes,  in  whieh  the  mattet 
aBeged  in  this  bill,  may  have  been  set  up  by  way  of  dei^noor  tlMt 
Equity  has  no  jurisdiction.  3  Merival^i  Rep.  225,  226*  Ckitfiy 
on  Contracts  J 113.     Sugdenon  Vendorst  129. 

But  the  true  rule,  we  understand  to  be  thi6--*that  k  is*  not 
enough  that  there  is  a  remedy  at  Law  to  make  such  a  plea  a 
good  bar  to  a  proceeding  in  Chancery — ^it  must  be  shown  that  it 
was  as  practical  and  as  efficient  to  the  ends  of  justice,  and  its 
prompt  administration,  as  the  remedy  in  Equity.  Besides,  frauds 
and  trusts  are  peculiarly  within  the  jurisdiction  of  the  Chancery 
Courts.  1  Mad.  Ck.  262.  3  Cranch,  280.  9  Ves.  21.  1  Jacob 
4-  Walker,  19.  5  John.  Ch.  Rep.  174.  2  Ckmn.  129.  2  John.  Ch. 
Rep.  596.    6  Mtttff.  283.    4  Penn.  R^.  131.    3  Peters'  Rep.  210. 

[3.]  On  the  main  question,  as  to  whether  McKenzie  is  entitled 
to  have  the  deed  which  he  made  to  Harman  in  his  lifetime,  deliv- 
ered up  to  be  cancelled,  the  view  we  take  of  it  is  this—the  note  of 
Dykes,  the  principal  debtor,  was  to  have  been  substituted  for  the 
three  notes  of  Dykes,  McKenzie  and  Greer,  and  the  deed  to  the 
land  given  as  collateral  security.  The  conveyance  was  executed, 
but  Harman  retained  the  original  notes,  in  order  to  ascertain,  by 
calculation,  for  what  amount  the  new  note  should  be  taken,  and 
died  before  the  arrangement  with  Dykes  was  consummated. 
Hollingshead,  his  administrator,  finding  the  old  notes  amongst  the 
papers  c^his  intestate,  has  sued  for  and  collected  the  money  due 
tiwreon.  Here,  then,  ike  deed  wlueh  was  originally  valid,  has,  bj 
subsequent  events,  to  wit :  the  payment  of  the  indebtedfiess,  b^ 
come  Jrudus  cff4MK  It  is  a  nullity  to  aU  intents  and  purposes^ 
and  .a  Court  of  Chancery  will  mterpose  in  the  administration  of  a 
protective  or  preventive  justice,  and  decree  a  delivery  and  can* 
eellation  of  the  instrument.  The- case  of  Incek  vs.  Si^yvesamtt  (2 
Paiges  Rep.  84,)  was  very  simiiar  to  this.  There,  absolute  deeda 
were  made,  btu  for  the  purpose  of  effectiBg  oeitain  objecta  not 
spedAed  on  dieir  face.  The  objects  eontemplated  by  the  partiaa 
trevo  prevented  by  an  Act  of  the  Legislature ;  and  a  bill  was  filed 
for  a  re-conveyance,  as  in  the  present  instance^  which  was  de- 
creed with  costs;   and  Chanodlor   WtUworih  lays  down  thi» 
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httmd  principle,  which  he  a«aert8  if  constantly  acted  upon,  sub- 
ject to  such  limitations  and  restrictions  as  are  necessary  to  pro* 
tect  the  righto  ofbama^de  purchasers  and  others,  who  have  supe- 
rior equities,  namely :  that  where,  from  any  defect  of  the  Common 
Law — want  of  foresight  of  the  parties,  or  other  mistake  or  acci- 
dent, there  would  be  a  failure  of  justice— it  is  the  duty  of  a  Court 
of  Equity  to  interfere  and  supply  the  defect,  or  furnish  the  rem* 
edy. 

Judgment  affirmed. 


No.  75. — Thomas  S.  Johnson,  administrator,  &c  plaintiff  in  er- 
ror, vs.  Nathan  G.  Lewis,  defendant  in  error. 

[L]  Upon  in  issae  foanded  on  an  affidavit  of  illegality,  filed  hj  an  adminia- 
tntor,  de  bom*  lum,  with  the  will  annexed,  to  a  general  judgment  against 
the  precedent  executor  to  the  will,  which  was  levied  on  the  property  of  the 
estate  in  ^e  hands  of  the  administrator:  Heldf  that  legatees,  under  the 
will,  who  have  heen  paid  their  legades,  are  ooii^>eitent  witnesses,  when. 
eaUed  for  the  administrator. 

Certiorari,  Macon  Superior  Court.  Decided  by  Judge  War- 
ren, March  Term,  1850. 

The  only  point  in  this  case  arose  upon  the  trial  of  an  issue  in  a 
Justices  Court,  formed  upon  an  affidavit  of  illegality,  interpoeed 
by  Thomas  S.  Johnson,  administrator,  de  bonis  nam,  of  Elias  Jour- 
dan,  deceased,  to  an  execution  founded  on  a  judgment  against  the 
former  executrix,  whose  letters  abated  upon  marriage  with,  John- 
son. 

The  administrator  offered  as  witnesses  two  of  the  legatees 
under  the  will  of  Elias  Jourdan,  deceased,  who  being  objected  to» 
on  the  ground  of  interest,  the  administrator  executed  to  them  a 
release,  relieving  them  irom  all  liability  to  him  tm  account  of  the 
debt;  and  the  legatees  executed  a  release  to  die  administrator 
of  all  claim  upon  the  estate  of  Jourdan.  The  admisistrator,  de 
bonis  non,  was  proven  to  be  solvent.     The  witnesses  had  rec^ved 
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from  the  estate  a  portion  of  their  legacy,  since  the  rendition  of  the 
judgment. 

The  Justices  decided  that  the  witnesses  '*  might  be  examined, 
bat  that  the  Court  would  regard  their  testimony  in  the  light  of 
interested  witnesses."  The  witnesses  were  withdrawn,  and  ex- 
ceptions filed.  On  writ  of  certiorari,  sued  out,  Judge  Warren 
sustained  the  decision*  and  an  appeal  is  taken  to  this  Court. 

Giles,  for  plaintiff  in  error. 

Warren,  for  defendant. 

Bt/  the  CbifT^.— -NiSBET,  J.  delivering  the  opinion. 

[1.]  The  question  made  is,  whether  the  legatees,  offered  as  wit- 
nesses, are  competent.  There  was  a  judgment,  generally,  against 
the  executor  of  the  will  of  Elias  Jourdan,  deceased,  which  was 
levied  upon  property  of  the  estate  in  possession  of  the  plaintiff  in 
error,  as  administrator,  de  honU  non.  He  interposed  an  affidavit 
of  illegality.  Upon  the  trial,  two  of  the  legatees,  under  the  will  of 
Elias  Jourdan,  were  offered  as  witnesses  by  the  administrator,  de 
homt  mm,  with  the  will  annexed.  It  was  in  evidence  that  these 
legatees  had  in  possession  property  received  from  the  estate  of 
the  testator,  since  the  judgment  was  rendered.  Releases  were 
executed  by  them  to  the  administrator,  de  htmu  nan,  and  by  him 
to  them.  Under  these  circumstances,  the  witnesses  were  excluded, 
virtually — the  magistrates  admitting  them,  but  ruling  them  at  the 
same  time  interested.  Upon  that  ruling,  sustained  by  the  Judge 
of  the  Superior  Court,  the  exception  was  taken. 

We  exclude  at  once  all  consideration  of  these  releases.  They 
could  not  in  any  degree  affect  the  rights  of  the  plaintiff  in  execu- 
tion. If  the  witnesses  were  incompetent  from  interest,  no  ar- 
rangement between  them  and  the  party  calling  them,  could  re- 
store their  competency. 

Were  they  interested?  They  were,  beyond  question.  But  it 
remains  to  be  ascertained  what  the  character  of  that  interest  is— 
if  it  is  inmiediate  and  direct,  they  are  incompetent,  if  remote  and 
contingent*  they  are  competent  The  character  of  their  interest 
depends  upon  principles,  which  I  shall  briefly  state.  To  the  judg- 
ment, there  was  no  defence  made-^t  is  a  judgment,  generally, 
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against  the  assets  of  tlie  estate  hi  tbe  hands  of  the  executor — ^it  ia 
an  admission  of  assets.  This  admission  is  a  conclusion  of  ktWr 
drawn  from  the  judgment.  It  is  conclusire  upon  the  executor. 
Besides,  the  proof  in  the  record  shows  assets  in  fact  in  die  hands 
of  the  administrator.  These  witnesses  having  received  their  leg- 
acies»  the  property  thus  received,  is,  in  our  judgment,  protected 
from  liability,  until  the  creditor  has  exhausted  the  assets  in  the 
hands  of  the  administrator.  It  is  not  subject  to  a  levy,  but  the  cred- 
itor will  be  driven  into  Equity.  There,  upon  proof,  that  die  assets 
in  the  possession  of  the  administrator,  is  insufficient  in  part  or  in 
whole  to  pay  him,  it  will  be  appropriated.  The  judgment  binds, 
it  is  true,  die  whole  assets  of  the  estate.  Its  lien  attaches  upon 
the  property  paid  out  to  the  legatees.  That  lien  is  not  defeated — 
it  is  only  directed^r#<  upon  the  assets  remaining  with  the  admin- 
istrator. This  may  be  done  upon  the  &nfliar  equitable  principle, 
that  one  holding  a  claim  upon  two  funds,  and  another  a  claim 
upon  one  of  those  funds,  the  former  will  be  directed  upon  that 
fund,  upon  which  the  latter  has  no  claim. 

These  principles  were  considered  and  setded  by  this  Court  in 
Scranton  and  others,  V9.  Demere,  (6  Geo,  R.  92,)  aik2  tn  L.  De- 
mere  et  ah  vi.  Scranton,  (8  Geo,  R,  43.)  1  Cheetdf.  §408.  Ry.  ^ 
M.  31.  6  Esp.  34.  1  Mood,  i^  M.  345.  1  T.  R.  164.  The  Ua- 
bility  of  these  witnesses  to  die  plaintiff,  being  dependant  upon  the 
sufficiency  of  assets  in  the  hands  of  the  administrator,  to  pay 
him,  their  interest  is  too  remote  atid  contingent  to  effect  their 
competency. 

Let  the  judgment  be  reversed. 
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Na  76.*^Fasi>BBiiOK  Basepield  and  others*  plaintifis  m  error* 
Vi.  Isaac  Bkzak,  defendanL 

II.]  It  is  competent  for  all  Courts  to  correct  errors  and  mistakes  in  their  own 
minutes,  whenever  the  same  is  hroaght  to  their  notice,  provided  the  rights 
of  third  person,  be  not  prejudiced. 

[d.]  Where  a  cause  has  been  continued,  and  at  the  same  term,  the  plaintiflT 
lenders  a  ooii^Msion  of  judgment  for  costs,  which  the  defendant  Mfiises  to 
accept,  or  the  Oourt  to  allow,  on  the  ground  that  the  case  had  been  con- 
tinued, but  the  confession  was,  nevertheless,  entered  by  the  Clerk  on  the 
minutes,  by  the  direction  of  the  plaintiffs  Attorney :  Held,  that  the  confes- 
sion is  a  nullity. 

[3.]  A  suit  may  be  dismissed  after  a  continuance  at  the  same  term,  or  du- 
ring vacation. 

Certiorari,  in  Randolph  Superior  Court.  Decided  by  Judge 
Wakren,  April  Term,  1850. 

Isaac  Bryan  commenced  suit  in  the  Inferior  Court  of  Ran- 
dolph County,  against  Frederick  Barefield  and  others,  as  admin- 
istrators of  L;  Barefield.  At  the  trial  term,  on  motion  of  defend- 
ants, the  cause  was  continued ;  after  the  continuance,  plaintiffs  at- 
neys  wrote  out  a  confession  of  judgment  to  the  defendants  for 
costs,  with  liberty  of  appeal;  which  confession,  defendants  refus- 
ed to  accept,  and  the  Court  refused  to  allow,  upon  the  ground  that 
the  case  had  been  continued  for  the  term.  By  direction  of  plain- 
tiflPs  attorney,  the  confession  of  judgment  was  entered  upon  the 
minutes  by  the  Clerk.  Subsequent  to  the  continuance,  at  the 
same  term,  the  plaintiffs  attorney  dismissed  his  case,  which  dis* 
missal  was  entered  on  the  docket,  but  not  upon  the  minutes. 

At  the  next  succeeding  term  of  the  Court,  an  order  was  grant- 
ed, reciting  the  foregoing  facts,  and  adjudging  the  confession  of 
judgment  to  be  nuH  and  void,  and  that  the  case  stand  dismissed, 
as  of  the  last  term. 

To  this  order,  defendants  below  filed  written  exceptions,  and 
upon  them  sued,  out  a  writ  of  certiorari  to  the  Superior  Court* 
Upon  hearing  the  certiorari  and  return.  Judge  Warren  overrul- 
ed and  dismissed  the  same;  and  this  decision  is  assigned  as  errer. 

Drnwrnitf  lor  plaintiff  in  error,  cited  the  following  aodH>rttie8: 
1  Oreenlf.  Bvid.  §§522*  623.    3  Pkil.  JSru2. 82^  834»  951^  826^ 
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896,  989, 996.  1  KdljfU  Rep.  137,  138,  139,  278,  280,  475,  355. 
2  lb.  275,  329,  231,  236.  3  A.  78.  4  lb.  48,  47,  50,  159,  101. 
5  Ga.  Rep.  527,  531,  485.  6  lb.  175.  7  B.  191.  2  BaOe^, 
263, 267.  4  Cranck,  24 1.  4  Term  R.  281.  8  Ih.  542.  1  Jacob' e 
Law  DieL  411,  412,  413.  Z  lb.  5  lb.  527,  396,  397,  398,  399. 
Bla.  Com.  169.  3  B.  21, 22,  331.  Tidd^e  Pro.  §$397,  398,  402. 
2Clt<.Pr.221,219,353,354.  Aclt^  1838, ^.14,54.  CoWeAmm. 
38.  14  CW.  Law  RtUe.  Broom* $  Legal  Maxims,  262,  202,  97, 
71,  102,  200.  Primee^e  Dig.  910,  432,  428,  172,  184,  175,  174, 
428,  437,  438. 

Peekins,  for  defendant 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

Suit  having  been  inadtated  in  the  Inferior  Court  of  Randolph 
County,  by  laaac  Bryan  against  the  Barefields,  on  a  judgment 
from  Hancock  County,  the  defendants  at  the  trial  term,  moved  for 
a  continuance,  on  account  of  the  absence  of  material  testimony ; 
which  was  allowed  Ijy  the  Court  The  plaintiff  then  tendered  to 
the  defendants  a  confession  of  judgment  for  coets,  with  liberty  of 
appeal,  which  they  refused  to  accept,  and  which  the  Court  would 
not  sanction.  The  confession  was,  nevertheless,  entered  on  the 
minutes  of  the  Court  by  the  Clerk,  by  direction  of  Bryan's  cous- 
seL  The  plaintiff  then  dismissed  his  action ;  but  the  order  of 
dismissal  was  not  put  on  the  minutes,  but  was  noted  on  the  bench 
docket  At  the  ensuing  term,  the  attorney  of  the  plaintiff  pre- 
sented a  motion,  reciting  all  the  foregoing  facts,  and  praying  to 
have  the  order  of  dbmissal  entered  nunc  pro  tunc.  This  applica- 
tion was  granted.  A  certiorari  was  sued  out  to  the  Superior 
Court,  to  correct  the  error  alleged  to  have  been  committed  by 
the  granting  of  this  order,  and  the  judgment  having  been  affirm- 
ed by  the  Superior  Court,  a  writ  of  error  b  presented  to  this 
Court 

[1.]  Counsel  for  the  plaintiff  in  error  inmsts  that  the  power  of  cor- 
recting errors  does  not  belong  to  the  Superior  Court  Concede 
thia— this  is  no  attempt  to  exercise  any  such  jurisdiction.  The 
granting  of  the  order  was  merely  to  supply  its  own  omissions— 
to  perfect  its  own  minutes — to  do  that,  at  the  July  Term,  1849, 
which  should  have  been  done  at  the  preceding  term. 
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[2.]  The  roaiD  ground  relied  on  by  counsel  is,  that  the  entry 
on  the  minutes  of  the  judgment  of  confession,  with  liberty  of  ap- 
peal, when  no  appeal  was  prosecuted,  is  a  final  dbposition  of  the 
case,  and  precluded  any  further  proceedings  in  the  premises. 

In  the  opinion  of  this  Court,  that  judgment  was  a  nullity.  It 
was  not  only  done  without  the  permission  of  the  adverse  party, 
but  in  the  face  of  the  decision  of  the  Court  refusing  it.  It  is, 
therefore,  no  judgment;  and  its  entry  on  the  minutes»  under  these 
circumstances,  can  give  it  no  validity. 

[3.]  But  it  is  said,  that  if  the  confession  of  judgment  came  too 
late,  the  cause  being  continued,  so  also  did  the  dismissal.  But 
a  motion  to  dismiss  was  not  only  in  order  at  any  time  during  the 
term,  but  a  party  is  authorized  by  Statute  to  dismiss  his  action 
even  in  vacation,  after  the  Court  has  adjourned.  Acts  of  1843, 
page  122. 

Again,  it  is  argued  that  the  application  to  correct  the  minutes 
came  too  late.  The  law  fixes  no  limit — it  is  difficult  to  prescribe 
one,  provided  the  rights  of  third  persons  be  not  prejudiced.  When- 
ever a  Court  is  satisfied  that  its  records  are  not  in  truth  what  they 
should  be,  and  what,  in  legal  contemplation,  they  are  suppos- 
ed to  be-— tiU  memorial  qf  iU  judicial  action — they  should  be 
made  so.  By  refusing  to  the  plaintiff  the  order,  his  rights  would 
have  been  forever  barred ;  whereas,  by  sanctioning  it,  it  only 
places  the  parties  where  they  were.  The  first  writ  being  dismiss- 
ed, if  it  is  never  renewed,  the  defendants  cannot  be  hurt.  Should 
it  be  recommenced,  however,  they  will  be  entitled  to  avail  them- 
selves of  any  defence  which  origrinally  belonged  to  them.  It  is 
obviously,  therefore,  in  furtherance  of  justice,  to  affirm  the  con- 
current  judgments  of  the  other  two  tribunals. 
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Jfo,  77, — ^RoBMiT  G.  Ford,  pluntiff  in  error,  iw.  William  W. 
TisoN,  administrator,  de  bmis  mth  Sec  defendant  in  error. 

[1.]  A  £]••  his  bill,  charginf  thst  be  is  the  owner  of  feor  shares  in  an  estate 
represented  by  the  defendant  B ;  that  he  became  the  purchaser  at  public 
sale,  of  property  belonging  to  that  estate,  for  which  he  gave  his  notes,  with 
an  understanding  with  the  then  executrix,  that  they  should  be  paid  by  al- 
lowing him  the  aforesaid  shares ;  that  suit  has  been  instituted  and  judgment 
had  on  the  notes,  which  is  now  proceeding  against  him,  and  praying  diot  the 
judgment  be  enjoined  and  the  agreement  enforced,  by  allowingto  comi^ain- 
aat  the  amount  of  his  fpur  shares  as  a  credit  on  it :  Heidf  that  upon  the  answer 
distinctly  denying  that  the  estate  owed  the  complainant  any  thing,  and  stat- 
ing that  the  four  shares  claimed  in  the  bill  have  been  paid  to  him,  the  in 
junction  was  very  properly  dissolved. 

In  Equity,  in  Dooly  Superior  Court.  Decision  on  motion  to 
diasolve  injunction,  by  Judge  Warren,  May  Term,  1850. 

Tfaeophilus  WiHiams,  by  bis  last  will,  directed  certain  property 
to  be  kept  together,  until  bis  youngest  son  should  arrive  of  age, 
at  which  time  he  directed  it  to  be  divided  among  his  children. 

Robert  G.  Ford,  by  a  bill  filed  by  him,  alleged  that  he  was  the 
purchaser  of  the  shares  of  fottr  of  the  children ;  that  at  the 
tbae  the  youngest  son  arrived  of  age,  the  executrix,  Mary  Win- 
isms,  oaujBed  a  public  sale  of  the  property,  for  the  purpose  of  £8- 
tribution;  that  he  became  the  purchaser  of  a  portion  of  the  pro- 
perty, and  gave  his  notes  therefor ;  that  the  executrix  agreed  vrith 
kirn  to  hold  the  notes  until  a  settlement,  and  then  apply  them  as 
m  payment  towards  the  shares  he  had  purchased  of  the  distribu- 
tees ;  that  contrary  to  this  agreement,  Mary  WiBiams,  aa  execu- 
trix, sold  a  portion  of  the  notes,  and  sued  and  recovered  judgment 
upon  the  others.  The  bill  alleged,  that  Mary  Williams  had  died, 
Biai  Tison  had  been  appointed  as  administrator,  dehonu  non; 
that  he  was  threatening  to  enforce  the  executions  without  ac- 
counting for  the  balance  due  on  the  distributive  shares  owned  by 
Um.     The  bill  prayed  an  account  and  injunction. 

The  answer  of  Tison,  administrator,  denied  all  knowledge  of 
the  alleged  agreement,  and  stated  his  belief,  that  none  such  ever 
existed.  The  answer  denied  any  liability  to  account  to  Ford — 
he  having  received  the  full  amount  due  to  him.  His  receipt  was 
Impended  as  an  exhibit    Upon  the  coming  in  of  the  answer,  a 
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motion  was  made  to  dissolve  tlie  injanction,  on  the  ground  thtC 
the  equity  o£  the  bill  was  sworn  ofil  The  Court  granted  the  mo- 
tion, and  complainant  excepted. 

H.  Holt,  representing  Hines  &  Hinss,  for  plaintiff  in  erron 

P.  J.  Strozibk,  for  defendant. 

Bp  the  Court. — ^Nisbet,  J.  deliyering  the  opinioni 

[1.]  The  Court  below  dissolved  the  injunction  in  this  case  up- 
on the  coming  in  of  the  answer.  The  plaintiff  in  error  excepts, 
allegiog  that  the  equity  of  his  bill  is  not  sworn  off.  Re  insists 
that  the  answer  is  insufficient,  further,  because  the  defendant  an- 
swers upon  his  information  and  belief,  when  it  is  indispensable 
that  he  should  answer  according  to  his  knowledge.  As  to  the 
latter  idea,  I  remark,  that  this  Court  has  held  that  a  bare  denial 
or  affirmation  of  a  material  allegation  upon  information  and  be- 
lief, is  not  sufficient  upon  a  motion  to  dissolve  an  injunction,  even 
when  the  defendant  is  sued  in  a  representative  character.  The 
complainant  charges,  that  he  became  the  purchaser  of  four  shares 
in  the  estate  which  defendant  represents,  that  he  also  became 
the  purchaser  of  the  property  of  the  estate  to  the  amount  of 
twelve  hundred  dollars,  or  about  that  sum,  and  gave  his  notes 
ibr  the  same;  that  it  was  agreed  between  himself  and  the  execu^ 
trix  to  the  will,  which  the  defendant  now  represents  as  adminis- 
trator, de  bonis  non,  with  the  will  annexed,  that  these  notes  should 
be  settled  by  an  allowance  to  him  of  the  amount  of  the  four  shares 
which  he  owned  in  the  estate ;  that  the  judgment,  which  is  pro- 
ceeding against  him,  is  founded  on  the  notes  which  he  gave  for 
the  property,  and  he  prays  that  it  may  be  enjoined,  and  that  the 
defendant  account  and  settle  with  him  according  to  the  contract 
which  he  made  with  the  executrix.  This  is  the  complainants 
case.  The  answer  denies  any  knowledge  of  the  contract,  and  the 
defendant  states,  that  upon  his  information  and  belief,  there  nev^ 
was  any  such  contract^  and  proceeds  to  give  reasons  and  facts  for 
this  belief.  It  is  not  necessary  ta  determine  whether,  upon  this 
point,  the  answer  is  full  enough  to  dissolve  the  injunction,  be- 
cause, in  other  respects,  it  completely  and  unequivocally  denies 
the  complainant's  equity.    The  complainant  charges  that  the  ee- 
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tate  represented  by  the  defendant,  is  indebted  to  him  in  the 
amount  of  the  four  shares  which  he  bought  It  is  to  cause  this 
amount  to  be  ofisetted  in  pursuance  of  the  alleged  contract,  that 
the  bill  is  filed  and  the  injunction  asked.  Without  this  indebted- 
ness, he  has  no  case  ;  his  equity,  if  he  has  any,  grows  out  of  this 
fact.  This  fact  is  distinctly  charged.  Now  this  fiict  is  positively 
denied  in  the  answer.  It  states  that  he  has  received  the  whole  of 
his  f>ur  shares.  Its  denial  is  not  put  upon  the  information  or  be- 
lief of  the  defendant,  but  is  made  without  any  sort  of  qualification, 
and  the  receipt  of  the  complainant  is  appended  as  an  exhibit. 
This  denial  is  directly  responsive  to  the  bilL  It  strikes  at  the 
root  of  the  complainant's  equity,  and  leaves  his  injunction  nothing 
upon  which  to  stand. 

Let  the  judgment  be  affirmed. 


8  m\ 
. — ^        No.  78. — Richard  A.  Lane,  plaintiff  in  error,  vs,  Thomas  Mor- 
tl25  W  Ris,  defendant  in  error. 

[l.]  Under  oar  jadioiarj,  after  a  general  demurrer  haa  been  filed  and  argued, 
and  the  judgment  of  the  Court  pronounced  thereon,  it.  it  not  proper  to  al- 
low it  to  be  withdrawn. 

[2.]  Where,  from  the  inquiry  which  has  been  made,  it  is  probable  that  a 
book  of  original  entries  has  been  lost  or  destroyed,  and  the  party  sweara 
that  it  is  not  in  his  power,  custody  or  control,  secondary  evidence  is  admis- 
sible. 

[3.]  Where  stockholders  in  a  bank  are  personally  liable  for  the  ititimmie  re- 
demption of  its  bills ;  to  a  suit  by  a  bill-holder  against  a  stockholder,  a  plea 
that  the  bank  has  assets  which  have  not  been  appropriated,  without  speci 
fying  what  they  are,  is  demurrable  for  uncertainty. 

[4.]  Where  the  charter  of  a  bank  renders  the  stockholders  liable,  after  a  trans- 
fer of  stock,  unless  sixty  days'  notice  of  the  sale  is  given  in  one  of  the  pub- 
lic gazettes  of  the  State,  and  provided  the  transfer  is  made  six  months  be* 
fore  the  failure  of  the  corporation,  all  stockholders  who  have  given  Botioe 
in  terms  of  the  Act,  are  exempt,  unless  the  failure  occurs  within  six  months 
thereafter.  AU  other  stockholders  are  liable  for  the  redemption  of  the  bills, 
whether  they  have  transferred  or  not.  This  liability  is  not  primary  nor  to- 
ted, but  tecondary  and  proportiotud. 
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•  [5.3  The  notioe  of  the  tale  by  the  sto^Eholder,  need  not  speeify  the  name  of 
the  purchaser. 

[6.]  A  suspension  and  iaihire  to  i»ay  specie  on  demand  to  bill-holders,  gener- 
ally, is  sufficient  to  enable  the  bill-holder  to  sue.  He  need  not  prove  a  spe* 
cial  demand  in  his  case. 

[7.]  The  right  given  the  bill-holder  to  go  upon  the  stockholder  for  the  ulti- 
mate redemption  of  the  bills,  is  independent  of  any  claim  upon  the  assets  of 
the  corporation — one  which  may  be  asserted  directly  in  his  own  name,  and 
which  the  assignee  or  receiver  could  not  enforce,  as  it  constitutes  no  part  of 
the  effects  of  the  bank. 

{8.]  Sembie;  that  where  an  action  is  founded  on  a  Statute,  the  law 
deems  it  for  this  purpose  a  tpecialty,  and  consequently,  the  plea  of  the  Stat- 
ute of  Limitations,  as  applicable  to  Tiotes,  cannot  be  supported. 

Debt,  iu  Muscogee  Superior  Court.  Tried  before  Judge  Alex- 
ANOERt  May  Term,  1850. 

This  was  an  action  by  Richard  A.  Lane,  as  a  holder  of  bank 
bills  of  the  Planters  &  Mechanics'  Bank  of  Columbus,  against 
Thomas  Morris,  a  stockholder  in  said  Bank,  to  recover  on  his  pro 
rata  liability  for  the  payment  of  the  bills,  under  the  following 
section  of  the  charter. 

"Sec.  XI.  The  persons  and  property  of  the  stockholders, 
•hall  be  pledged  and  held  bound  in  proportion  to  the  amount  of 
shares,  and  the  value  thereof,  that  each  individual  or  company 
may  hold  in  said  bank,  for  the  uhimate  redemption^  of  the  bills  or 
notes  issued  by  said  bank,  in  the  same  manner,  as  in  common  ac- 
tions of  debt,  and  no  stockholder  shall  be  relieved  from  such  lia- 
bility by  sale  of  his  stock,  until  he  shall  have  caused  to  have  been 
given  sixty  days'  notice  in  some  public  gazette  of  this  State." 

The  declaration  alleged  a  judgment  against  the  assignee  of  the 
bank,  and  a  return  of*'  nulla  bofki.*'  On  the  trial,  defendant's  coun- 
sel demurred  to  the  declaration.  The  Court  overruled  the  de- 
murrer ;  whereupon,  defendant  moved  to  withdraw  his  demur- 
rer. The  Court  granted  the  motion,  and  this  is  the  first  ground 
of  error  assigned.  - 

Plaintiff's  counsel  then  moved  to  strike  out  the  5th,  7th,  .9th, 
10th  and  11th  pleas  of  defendant,  which  wero  in  substance,  as 
follows :  The  5th  plea  set  forth,  that  if  defendant  ever  was  a 
stockholder,  all  his  rights  and  liabilities,  except  so  far  as  saved 
and  reserved  by  statutory  provision,  had  long  since  ceased  and 
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been  decermhied  by  the  forfeiture  o£  the  charter  of  aeicl  bank, 
Yi2 :  on  I3th  June,  1843,  as  appears  by  the  judgment  of  die  Oonit 
declaring  the  forfeiture.  The  7th  plea  set  forth,  that  the  bank 
*' was  not  insolvent  at  the  time  the  plaintiff  commenced  his  action, 
and  is  not  now  insolvent,  but  that  the  same  has  property  and  as- 
sets, which  have  not  been  exhausted  by  the  plaintiff,  and  that  de- 
fendant, as  stockholder,  is  not  liable  until  such  insolvency  does 
actually  exist." 

The  9th  plea  was,  that  defendant  was  not  one  of  the  original 
stockholders  and  subscribers  to  the  bank,  but  was  the  assignee 
of  Hampton  S.  Smith,  one  of  the  original  subscribers,  who,  upon 
the  transfer,  gave  no  notice  of  the  sale. 

The  10th  plea  was,  that  defendant  was  not  a  stockholder  at  the 
time  the  bills  were  issued,  on  which  suit  was  brought,  and  that 
no  notice  of  the  transfer  to  the  defendant  had  ever  been  given  in 
any  public  gazette. 

The  11th  plea  was  substantially  the  same  as  die  9th  and  10th. 

The  Court  overruled  the  motion  and  sustained  the  pleas,  and 
this  decision  is  another  ground  of  error  asdigned. 

Defendant's  counsel  proposed  to  prove,  by  parol,  the  names  of 
the  original  subscribers.  The  Court  decided  the  book  of  minntee 
to  be  higher  evidence.  Defendant's  counsel  then  proved  by 
Wm.  Dougherty,  Esq.  plaintiff's  attorney,  that  he  had  the  book 
in  his  Mce  until  the  summer  of  1849,  when  Dr.  Flewellen  called 
for  it,  with  an  order  from  the  assignee  of  the  bank,  and  obtained  it; 
that  he  had  traced  it  into  the  hands  of  Mr.  Kemp,  counsel  for  Dr. 
Flewellen,  who  said  he  had  lefb  it  in  the  office  of  Col.  Holt.  Col. 
Holt  proved  that  he  had  not  seen  it  in  his  office,  and  knew  it  was 
not  there.  The  assignee  of  the  bank  stated  he  had  never  seen  it 
since  delivered  to  Dr.  Flewellen.  Defendant  stated  it  was  not  in 
bis  power,  custody,  or  control,  bat  that  he  had  made  no  search  or 
inquiry  for  it  The  Court  held  the  book  sufficiently  accounted 
fbr,  and  admitted  die  parol  evidence,  and  this  decision  is  as- 
signed as  a  ground  of  error. 

Counsel  for  the  defendant  then  offered  a  public  gazette  pab- 
Ibhed  in  the  City  of  Columbus,  showing  the  following  notice : 

«« Notice. — I  have  transferred  all  of  the  stock  I  held  in  the  Plan- 
ters &  Mechanics'  Bank  of  Columbus,  September  1st,  1841. 

(Signed,)  Thomas  Mosrib." 
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Objected  to  hj  plain tifiPs  counsel,  as  insufficient,  in  not  stating 
(o  whom  transferred. 

The  Court  oyerruled  the  objection,  and  this  decision  is  assign- 
ed as  a  ground  of  error. 

The  Court  charged  the  Jury,  that  the  plaintiff  had  mistaken  his 
remedy,  in  bringing  suit  in  his  own  name,  but  under  the  Acts  <^ 
1842  and  1843,  the  action  ought  and  could  only  have  been  brought 
by  the  assignee  of  the  bank. 

This  charge  is  assigned  as  a  ground  of  error. 

Plaintiff's  counsel  requested  the  Court  to  charge  the  Jury»  that 
a  suspension  of  payment,  and  a  refusal  by  the  bank  to  pay  specie 
for  their  bills,  when  demanded,  was  a  fteiilure  in  contemplation  of 
the  following  section  of  the  charter: 

"  Sec.  xtt.  In  case  of  a  failure  of  said  bank,  all  the  stock- 
holders who  may  hare  sold  their  stock  at  any  time  within  six 
months  prior  to  said  failure,  shall  be  liable  in  the  same  manner 
as  if  they  had  not  sold  their  stock.'* 

Which  charge  the  Court  refused  to  giro,  but  charged  the  Jury> 
diat  either  a  general  suspension  of  specie  payments,  or  a  fiEukire 
to  pay  specie  to  any  and  every  other  person  than  the  plaintiff^ 
was  not  such  a  failure  as  contemplated  by  said  section^  and  the 
plaintiff,  to  avail  himself  of  that  clause,  must  prove  a  demand  for 
specie  and  a  refused  to  pay  his  ckdm. 

Which  charge  and  refusal  to  <sharge,  are  also  assigned  ae 
grounds  of  error. 

W.  DocKHiESTT,  for  plaintiff  in  error,  cited  and  commented  oor 
1^  following  authorities ; 

Bmnard  vs.  Btll,  1  Maton,  243.  Angdl  ^  Amea,  656,  8.  9 
Qwen,  387.  Ckutleman  ts,  Hoime^  4  J.  J,  Marsh.  1.  Bank  of 
P&ughkeepsie  ve.  Ihbotson,  24  Wend,  473.  Spier  vs.  Chrcmt,  16 
Mau.  9.  HaU  vs.  Carey,  5  KeUy,  23».  8  Wheat.  15.  Lump- 
kin etaH.  vt.  Jones,  1  Kdly,  27.  The  Commercidt  Bank  of  Natch* 
es  vs.  The  State  of  Mississippi,  6  Smede  4r  Marshall,  599. 

H.  Holt  and  Jab.  Johnson,  for  defendant,  cited  and  com* 
mented  on  the  following  authorities  r 

Van  vs.  Orant,  16  Mass.  476.     B.  9.    Berry  et  oL  vs.  Mat- 
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thews  elaL  1  KeUy,  519.  Angell  Sf  Amet,  750.  2  Kent,  305  to 
315.  3  Burr.  1866.  3  T.  R.  199.  3  Sm.  Sf  M.  791.  8  Peters, 
281.  10  Paige's  C.  R.  541.  7  Go.  ii«??.  80.  10  Metcal/,  6.  5 
Ga.  ii<fp.  239,  486.  2  McMuUen,  439.  6  ^Za.  (iV.  5.)  289.  1 
Kelly,  27.  iS^  w.  Bloom^  19  JbA».  477.  8  Cow.  391.  Pender- 
grast  vs,  Foley,  8  Ga.  iScp.  1.     Keatanvs.  Greemoood,  Ibid,  97. 

.By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

This  was  an  action  of  debt  brought  by  Richard  A.  Lane,  as  the 
holder  and  owner  of  the  bills  of  the  Planters  &  Mechanics'  Bank 
of  Columbus,  to  the  aroount  of  $925,  against  Thomas  Morris,  as 
a  stockholder  in  said  bank,  of  one  hundred  and  sixty-nine  shares 
of  the  capital  stock  thereof,  and  seeking  to  make  the  defendant 
liable  to  the  plaintiff  (the  bank  being  insolvent,)  for  such  a  pro- 
portion of  his  said  debt,  as  the  number  of  shares,  so  held  by  the 
said  defendant,  bears  to  the  whole  capital  stock  of  s^id  bcuik, 
which  is  a  million  of  doUars. 

[1.]  The  first  assignment  is,  that  the  Court  erred  in  allowing 
the  defendant's  counsel  to  withdraw  the  demurrer  to  the  plaintifiPs 
declaration,  after  the  judgment  of  the  Court  was  made  thereon. 

No  authority  was  produced  on  the  argument,  settling  what  the 
practice  is  in  this  respect.  I  find,  upon  examination,  that  it  has 
not  been  uniform.  There  are  precedents  both  ways.  Mr.  SfUcM^ 
in  his  Treatise-im  Practice, page  340,  citing  Say.  312,  lays  it  down, 
that  after  argument,  and  even  after  the  opinion  of  the  Court  has 
been  pronounced  on  the  demurrer,  it  is  in  its  discretion  to  give 
leav«  to  withdraw  it..  In  Ayrs  vs.  Wilson,  {Douglas,  385,)  leave 
was  granted  to  withdraw  the  demurrer  and  reply,  on  payment  of 
costs.  There  are  other  cases,  however,  ia  tiie  English  books,  in 
which  it  was  refused.  iEaU,Z^\.  lJB«rr.321.  2  .B.  4- P.  462. 
3  J?.  4*  P.  11,  12.  In  the  United  States  Courts,  it  has  been  deci- 
ded that  an  amendment  to  a  plea  may  be  allowed,  after  the  plea 
has,  on  demurrer,  be€n  adjudged  to  be  bad.  6  Cranch,  206. 
But  whether,  upon  like  piincipleSff  the  demurrant  would  have 
leave  to  withdraw  the  demurrer,  where  a  judgment  against  hixa 
has  been  pronounced,  was  not  deeided. 

It  is  immaterial  to  the  present  case,  whether  the  practice  be  es- 
tablished one  way  or  the  other.  Upon  principle^  it  would  seem, 
that^  it  ought  not  to  be  allowed  under  ouur  system.     The  demurrer 
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deniefly  that  by  the  law  arisiiig  upon  the  facta  charged  ia  the  deo- 
laration»  any  injury  m  done  to  the  plaintiff,  for  which  ho  ia  enti- 
tled to  recover.  The  judgment  is  aa  peremptory,  and  should  ba 
aa  concluaive,  as  if  it  had  been  rendered  on  a  verdict  found  on  an 
issue  in  fbct  To  permit  the  defendant,  then,  to  withdraw  the  de^ 
murrer,  after  a  judgment  has  been  pronooaoed  against  him,  and 
interpose  the  same  objection  on  a  motion  to  arrest  the  judgment, 
is  giving  him  an  undue  advantage,  especially  as  an  opportunity 
may  be  afforded  the  Court  to  correct  its  error,  if  any  has  been 
committed,  on  an  application  for  a  new  trial.  Establish  this  prac- 
tice, and  the  Court  may,  and  probably  will  be  called  upon  to  de> 
cide  the  sane  issue  in  law  three  times  in  the  same  case. 

[2.]  The  second  assignment  is,  that  the  Court  erred  in  permit- 
ting the  defendant's  counsel  to  give  parol  evidence  of  Uie  contonta 
of  the  minutes  of  the  bank-book,  without  having  sufficiently  ac- 
counted for  the  loss  or  destruction  of  the  original  book  of  entries 
containing  those  minutes. 

The  object  of  the  testimony  sought  to  be  introduced,  was  to 
prove  who  were  the  stockholdeni  in  the  company.  I  am  not  pre- 
pared to  say  that  it  was  not  competent  to  make  this  proof,  inde- 
pendent of  the  book.  I  am  quite  clear;  however,  that  the  ab- 
sence of  the  book  was  sufficiently  accounted  for.  It  is  true,  that 
theseax^h  for  it  was  not  made  by  the  defendant ;  still  the  inquiry 
which  vras  instituted,  created  a  strong  probability  that  the  book 
was  lost  or  destroyed.  In  addition  to  this,  Morris  swore  that  the 
book  was  not  in  his  power,  custody  or  controL 

The  diird  assignment  is,  that  die  Court  erred  in  overruling  the 
demurror  of  the  plaintiff  to  the^th,  7th,  9th,  10th  and  11th  pleas, 
as  set  out  in  the  record,  and  in  allowing  the  defence  set  up  there- 
in. It  becomes  necessary,  of  course,  to  examine  the  several  mat* 
ters  put  in  issue  by  these  pleas.  The  5th  raises  the  question, 
wbedier  or  not  the  Common  Law  principle— that  upon  a  disso- 
lution of  a  corporation,  all  its  debts  and  credits  are  extinguished 
—Applies  to  the  ultimate  right  of  action,  ^ven  by  the  charter  to 
the  bill-holder  against  the  stockholder  f  For  greater  eonvenienoe, 
and  to  avoid  repetition,  I  shall  reserve  this  point  until  I  come  to 
consider  the  charge  of  the  Court. 

[3.]  Thc!  7th  plea  allegea,  diat  the  plaintiff  was  not  entid«d  t» 
his  action  at  the  time  it  was  brought,  because  the  bank  was  not  at 
liMt  tiflie  insolvent,  but  had  property  and  assets  whidi  had  not 
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been  exhausted.  Id  our  judgment,  this  plea  is  too  general — it  is 
too  vague  and  uncertain  to  take  issue  upon — ^it  should  have  spec- 
ified the  property. 

The  9th»  10th  and  11th  pleas  all  relate  to  the  liability  of  the 
stockholders,  and  may  be  considered  and  disposed  of  together. 

[4.]  What  stockholders,  then,  are  liable  under  the  charter  ?  I 
answer,  briefly,  all  whom  the  charter  makes  so,  and  none  others. 
The  11th  section  provides,  that  '*  the  persons  and  property  of  the 
stockholders  shall  be  pledged  and  held  bound  in  proportion  to  the 
amount  of  shares,  and  the  value  thereof,  that  each  individual  or 
company  may  hold  in  said  bank,  for  the  ultimate  redemption  of 
the  bills  or  notes  issued  by  said  bank,  in  the  same  manntr  as  im 
eammtm  actions  of  debt;  and  no  stockholder  shall  be  relieved /rom 
such  liability,  by  sale  of  his  stock,  until  he  shall  have  caused  to  have 
been  given  sixty  days'  notice  in  some  public  gazette  of  this  State." 
Prince,  127.  And  by  the  16th  section,  it  is  enacted,  that  **  in  case 
of  a  failure  of  said  bank,  all  the  stockholders,  who  may  have  sold 
their  stock  at  any  time  vnthin  six  months  prior  to  said  fidlure, 
shall  be  liable  in  the  same  manner,  as  if  they  had  not  sold  their 
stock."     Ibid,  128. 

The  charter,  it  will  be  perceived,  does  not  restrict  the  liability* 
as  is  usually  done,  to  any  particular  class  of  stockolders;  either 
those  who  originally  subscribed — those  who  were  stockholders 
when  the  bills  or  notes  were  issued,  or  those  who  were  so  at  the 
time  of  the  dissolution.  It  makes  provision,  however,  for  all  to 
escape  liability  who  have  transferred  their  stock,  and  given  sixty 
days'  notice  thereof  in  some  public  gazette  of  this  State,  provided 
the  sale  has  not  taken  place  within  six  months  prior  to  the  failure 
of  the  bank,  and  declares  most  explicitly,  that  **  no  stockholder 
shall  be  relieved  from  his  liabDity,"  notwifhstanding  any  disposi- 
tion he  may  have  made  of  his  stock,  until  this  is  done. 

All,  then,  who  ever  were  stockholders,  are  liable  to  bill  and 
note-holders,  unless  they  have  been  discharged  in  the  manner  pro- 
scribed by  the  Act  Such  is  the  plain,  express  and  unmistakable 
language  of  die  Statute ;  and  so  ample  was  the  security  which 
the  Legislature  intended  to  provide,  that  even  sale  and  notice  ia 
no  protection,  if  within  six  months  of  the  feilure.  Each  and  aU 
are  subject  to  be  sued  at  the  instance  of  any  and  every  bill-holder. 
There  can  be  but  one  satisfaction,  of  course,  except  for  costs ; 
and  the  stockholder  can  be  charged  only  to  the  extent  of  bis  stodu 
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Beyond  this,  he  may  defend  himself;  and  on  payment  to  this 
amount,  there  is  an  end  of  further  liability. 

I  shall  not  be  guilty  of  the  folly  of  darkening  the  unambiguous 
terms  of  the  charter,  by  "  words  without  counsel."  The  author- 
ity of  Sir  F.  Duarrts,  could  he  be  invoked  to  show,  that  where 
restrictive  expressions  are  used  in  a  Statute,  all  things  are  intend- 
ed to  be  excluded,  which  are  not  enumerated,  on  the  familiar 
principle,  that  exprestio  unius  eH  exdusio  altemis  ;  or  as  it  b  other- 
wise worded — expressum  Jacii  eeisare  taciium — that  the  express 
mention  of  one  thing,  implies  the  exclusion  of  another.  Refer- 
ence could  be  made,  too,  to  reported  cases,  to  establish,  that 
where  a  general  Act  of  Parliament  confers  immunities,  which  ex- 
pressly exempt  certain  persons  from  the  effect  and  operation  of 
its  provisions,  it  excludes  all  exemptions  to  which  the  subject 
might  even  before,  by  law,  have  been  entitled,  for  the  reason 
that  the  introduction  of  the  exemption  is  necessarily  exclusive  of 
all  other  independent  extrinsic  exceptions.  2  Duar.  Stats.  712, 
713.  Rex  vs.  Cunningkam,  5  East,  478.  3  T.R.  442.  But  it  is 
enough^  for  the  Court,  in  this,  as  in  all  other  cases,  to  say  that 
^thus  the  law  is  written.*' 

As  to  the  question  of  contribution  between  the  stockholders 
themselves,  we  forbear  to  discuss  it.  Not  being  made  by  the  re- 
cord, it  would  be  premature  to  do  so. 

I  come  now  to  the  errors  alleged  to  have  been  committed  in 
the  charge  of  the  Court;  and — 

[5.]  1st.  It  is  insisted,  that  the  Court  below  erred  in  holding 
that  the  notice,  given  by  the  defendant;  of  the  transfer  of  his  stock, 
was  sufficient.  The  objection  to  it  is,  that  it  did  not  designate  the 
name  of  the  purchaser.  Our  reply  is,  that  the  charter  does  not 
impose  this  obligation  on  the  seller.  The  stockholder  is  required 
merely  to  give  sixty  days'  notice  of  the  sale  in  some  public  ga* 
zette  of  the  State ;  and  this  has  been  done.  It  is  not  for  this 
Court  to  add  to  ov  to  take  from  the  words  of  the  Act.  The  object 
of  the  notice  was,  to  put  the  bill-holder  upon  inquiry.  It  is  his 
own  fault,  if  he  neglects  to  do  so.  We  are  content  to  incur  the 
reproach  implied  in  the  old  saw — that  he  who  sticks  to  the  letter 
of  the  Statute,  looks  only  skim-deep  into  its  meaning.  If  the  color 
cleariy  indicates  the  species  to  which  it  belongs,  we  care  not  to 
extcfod  our  researches  any  further.  We  reiterate  our  abhorrence 
ofjodioial  lagislatioii.    Th«  first,  Imat  and  tmtj  kiqiury  of  Cowrli 
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ibovid  be-<-what  aakh  the  law  1  and  wh«i  the  response  is  reeeiv- 
ed,  fearlessly  to  administer  it,  leaving  it  to  the  Legislature  to  care 
sofih  defects  as  time  may  have  produced  or  experience  d^ected. 

[6.]  2d]y«  The  Court  was  asked  to  charge  the  Jury,  that  a  sus- 
pension of  specie  payment,  and  a  refusal,  by  the  bank,  to  pay  spe* 
ck^  generally,  when  demanded,  wtu  afaUure^  in  contemplation  of 
the  16th  section  of  the  charter.  The  Court  refused  so  to  charge, 
but  on  the  contrary^  instructed  the  Jury,  that  a  general  suspen- 
siou  and  refusal  to  pay  oihar$  than  the  plaintiffi  was  not^uch  a 
feilure  as  was  contemplated  by  the  Act  of  incorporation,  but  that 
in  order  to  avail  himself  of  the  benefit  of  its  provisions,  (he,  plain- 
tiff must  prove  a  demand  on  his  own  account,  and  refusal  to  pay. 

It  seems  to  be  conceded  by  counsel,  that  there  was  error  in  re- 
fusing to  give  the  charge  as  asked,  as  well  as  in  the  instructions 
which  were  given.  At  any  rate,  it  was  in  direct  conflict  with  the 
Judgment  of  this  Court,  in  Lumpkin  et  al.  v#.  J<met,  (1  KMyt  27,) 
as  to  what  constitutes  a  bank  feilure,  as  well  as  to  the  general 
tenor  of  dQcisioQS  in  this  country  upon  this  subject*  8uUe  tw* 
Zfts  New  OrUams  Gas  Light  ^  Banking  Company,  2  Robinsom's 
(La.)  Rep.  529.  AUomey  Genered  vs.  The  Bamk  rf  Mk^mih 
BmrimgUm's  Ch.  (Mich.)  R.  315. 

[7.]  3dly.  Counsel  for  the  defendant  below  and  in  error  argued, 
that  upon  the  dissolution  of  this  coiporation,  the  debts  due  to  and 
from  it  were  extinguished ;  and  that  nothing  could  save  this  case 
from  the  operation  of  this  Common  Law  principle,  but  the  legia- 
latioa  which  had  intervened,  appointing  a  receiver  to  collect  and 
pliy  over  the  assets ;  that,  consequently,  all  proceedings  must  be 
eondttcted  in  his  name,  and  that  a  party,  who  claims  the  benefit 
of  this  legislation,  must  pursue  his  remedy  in  accordance  with  it. 
The  Court  sustained  this  position,  and  ruled,  that  the  action  could 
not  be  maintained  by  the  present  plaintiff,  but  that  under  the 
Acis  of  1842  and  1843,  appointing  an  assignee,  suit  oould  be 
brought  by  him  only,  and  by  no  one  else. 

In  the  opinion  of  this  Court,  the  right  of  the  bill-holder,  under 
the  11th  section  of  the  charter,  to  hold  the  person  and  property  of 
the  stockholder  pledged  and  bound  for  the  ultimate  redemptioa 
of  the  bills  and  notes  of  the  bank,  in  proportion  to  the  amount  of 
his  shares  and  the  value  thereof— -a  right  which  is  not  primary 
and  Mak  but  eeeomiary  and  preporHmml^  is  one  which  he  may 
:  in  bis  omnaiue,b«fe(^<Hr  after  the  ^/SwHMridiaBohalien  of 
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the  corporatton— one  which  is  wholly  above  and  beyond  the  reach 
of  any  ]egblation»  and  independent  and  irrespective  of  it  The 
power  and  duty  of  the  receiver,  appointed  by  the  Leg^la- 
ture,  was  to  take  charge  of  and  collect,  as  early  as  practicable, 
the  debts  and  demands  due  and  owing  to  the  bank,  and  to  pay  off 
aad  discharge  its  liabilities.  See  Pamphlet  Acts,  1842,;?.  29,  and 
1843,  p».  21, 22.  But  the  recovery,  in  thU  actum,  constitutes  no 
part  of  the  assets  of  the  bank,  but  is  a  supplemental  or  superad- 
ded security,  for  the  benefit  of  the  bill-holder— one  which  he  is 
authorized  to  enforce,  in  his  own  name,  in  an  action  of  debt  at 
law,  directly  against  the  stockholder. 

By  the  terms  of  the  original  grant  or  contract  with  the  govern- 
ment, the  defendant  became  liable  for  every  bill  or  note  issued  by 
the  bank,  in  two  capacities— one  as  a  member  of  the  corporation 
—the  other  as  an  individual  stockholder.  He  may  be  made 
chargeable  in  both  of  these  ways.  When  pursued  as  a  corpora- 
tor, it  must  be  at  the  instance  of  the  directors,  or  other  legally 
constituted  agents  o€  the  corporation,  or  some  satisfactory  ex- 
cuse oMist  be  rendered  for  not  doing  it.  But  no  such  case  is  made 
by  this  record.  When  this  defendant*made  himself  a  stockhold- 
er by  subscription  or  purchase,  he  became  ultimately  bound  to 
pay  die  bills  and  notes  of  the  bank,  by  an  express  stipulation,  to 
which  he  voluntarily  assented  for  his  own  benefit,  and  his  indi- 
vidual property  and  credit  were  thereby  pledged  to  each  holder 
of  the  bills  and  notes,  to  fulfil  this  stipulation ;  and  it  is  upon  this 
undertaking,  which  no  power  can  impair,  that  this  proceedmg  is 
instituted.  Peiminum  vs.  BriggSf  1  Hopkins'  Chan.  R.  300  ;  and 
in  orror,  8  Cewm*s  R.  387.  Bank  of  Poughkeepsie  vs.  Ibhotson^ 
24.  Wend.  R.  473.  Castleman  vs.  Holmes,  4  /.  J.  Marsh.  R.  1. 
Drmkwaisr  vs.  Portland  Marine  Railway,  6  8kep.  R.  36.  6ke 
vs.  Bleomf  original  case  in  Chmncery,  5  Johns.  Ch.  R.  966.  Pro- 
oeedings  on  appeal^  19  Johns.  R.  456.  In  the  Court  of  Errors,  20 
Johns.  R.  66.  Spear  vs.  OratU^  16  Mau,  R.  9.  Vose  vs.  OratU. 
15  Mass.  R.  476. 

I  would  merely  add,  that  this  is  one  of  a  new  and  peculiar 
class  of  cases,  which  owe  their  origin  altogether  to  recent  Statutes, 
in^omg  Kpersomal  responsihiUty  upon  the  members  of  a  private 
ocvpoimtiony  in  case  of  the  neglect  of  the  corporate  body  to  pay 
the  demands  whioh  it  has  incurred.  Ang.  Sf  Am>.  on  Corp.  6U* 
The  eonscatotiouatity  of  these  Statatee  has  been  se^ed,  that  they 
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are  well  cmlculated  to  protect  individuals,  wbo  deal  with  corpora- 
tions, from  danger  of  lose,  will  not  be  qneationed.  True,  it  maj 
be  said  that  these  are  private  transactions,  and  that  it  being  op- 
tional with  the  people  to  deal  with  banks  or  not — to  take  their 
bills  or  refuse  them — the  law  is  not  to  be  stretched  for  their  pro- 
tection. But  every  body  knows  that  whatever  bank  notes  may 
be,  by  the  Ckmttitutum^  they  are  practically  and  in  fact,  in  a  great 
measure,  not  only  a  legal  tender,  but  the  only  circulation  in  the 
country.  The  bulk  of  the  community  have  no  discretion  to  re- 
ceive or  refuse  them.  The  currency  consists  mostly  of  these 
notes.  Every  planter,  tradesman  and  small  dealer  must  take 
them,  or  be  exposed  to  the  greatest  inconvenience.  Trustees  of 
every  description — laborers  of  every  class  are  exposed  to  risk  ; 
and  those,  generally,  are  the  greatest  sufferers  by  a  bank  failure, 
who  are  least  able  to  bear  the  loss.  It  is  the  duty,  then,  of  the 
Legislature  to  see  to  it,  that  this  pajfer  medium  shall  be,  if  possi- 
ble, truly  and  substantially  what  it  purports  to  be — the  repreaen* 
tative  of  gold  and  silver.  If  it  is  made  penal  to  pass  spurious  coin, 
or  to  use  fiilse  or  deficient  weights  and  measures,  it  should  be  con- 
sidered equally  so  to  inundate  the  country  with  irredeemable 
bank  notes.  Sufficient  measures  have  been  taken  by  the  govern- 
ment to  prevent  this,  by  compelling  the  issuers  to  become  security 
in  person  and  property  for  their  payment.  This  is  a  most  com- 
mendable policy ;  and  it  is  not  for  us  to  hinder  and  thwart  its  sal- 
utary operation. 

Knowing  that  this  decision  would  involve  principles  of  the  first 
interest  and  importance,  both  to  the  parties  and  the  public,  it  is  a 
great  relief  to  feel  an  unwavering  confidence  in  the  correctness  of 
our  ronclusions ;  fi>r  there  is  no  more  unpleasant  exercise  of  oar 
duty,  than  to  hejorced  to  decide  where  we  entertain  doubts. 

[8.]  The  Statute  of  Limitations  was  pleaded  to  the  action,  and 
is  insisted  on  in  the  brief  of  the  counsel  for  the  defendant.  Upoo 
a  careful  examination  of  the  record,  however,  we  do  not  see  that 
it  is  legitimately  presented  for  our  determination.  I  will  only  re- 
peat now,  therefore,  what  fell  from  the  Court  in  ddiverimg  its 
opinion,  namely :  that  it  appears  ta  have  been  long  since  settled 
in  the  English  Courts,  that  the  limitation  of  six  years  did  not  ex- 
tend to  the  case  of  an  action  of  debt,  founded  upon  a  statutory  li* 
ability — the  Statute  being  considered  in  the  nature  of  a  specialty. 
Chm.  Dig.  $U.  Tempt.  G.  15.    Jtmes  vs.  Popct  I  Bemi.  SL  37. 
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Hodsdon  vs.  Harridge,  2  Sand.  R.  61,  65.  Talany  vs.  Jackson, 
Cro.  Cos.  Rep.  513.  And  that  in  the  case  of  BuUard  vs.  Bell,  (1 
Mason's  Rep,  243,)  before  the  Circuit  Court  of  the  United  States, 
in  1817,  Judge  Story  reviewed  all  the  authorities  upon  this  sub- 
ject,.and  decided  that  the  Statute  of  Limitations  did  not  extend  to 
an  action  of  debt  against  the  stockholders  of  a  corporation,  found- 
ed  on  a  statutory  liability. 

The  judgment  of  the  Court  below,  for  the  errors  specified, 
must  be  reversed,  and  the  cause  remanded  for  further  proceed- 
ings. 


No.  79. — Doe  ex  dem.  Samuel  Glednet  and  another,  administra- 
tors, &;c.  plaintiflfo  in  error,  vs.  Isaac  B.  Deavors,  defendant  in 
error. 

[1]  Taxes  due  to  the  State  are  a  general  liennpon  all  the  prc^rty  of  the  deb- 
tor, attaching  on  the  l8t  of  January  in  each  year. 

[2]  Where  property,  liable  to  tax,  is  sold  nnder  execution  between  the  lit 
Jannary  and  the  giving  in  or  retnm  of  the  same,  and  is  afterwards  sold 
under  execution  to  pay  the  tax  due  by  the  defendant  in  execution:  Held, 
that  the  purchaser  at  the  Tax  Collector's  sale  gets  a  good  title. 

Ejectment,  in  Sumter  Superior  Court.  Tried  before  Judge 
WARftEN,  May  Term,  1850. 

This  was  an  action  of  ejectment  by  the  administrators  of  Ar- 
nold Godwin,  to  recover  a  lot  of  land  in  Sumter  County.  De- 
fendant claimed  under  a  deed  from  the  Sheriff  of  Sumter  County, 
reciting  that  the  land  had  been  levied  on  and  sold  on  the  1st 
Tuesday  in  April,  1841,  as  the  property  of  one  John  Deupree. 
Plaintiff  claimed  under  a  Tax  Collector's  deed,  reciting  that  the 
property  had  been  sold  on  the  1st  Tuesday  in  December,  1841, 
for  the  taxes  of  John  Deupree,  for  the  year  1841. 

The  Court  charged,  that  **  the  Hen  or  security  of  the  State,  for 
tax  due  from  John  Dpnpree  fi>r  tbe  year  1841,  was  destroyed  by 
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tbe  Sheriff's  sale,  and  the  subsequent  sale  conveyed  no  tide,  un- 
less the  Jury  believed  that  the  Sheriff's  sale  was  made  for  the  pur- 
pose of  avoiding  the  payment  of  taxes  due ;  and  that  the  only  pref- 
erence that  existed  for  said  tax,  was  the  right  of  the  Tax  Collec- 
tor to  claim  out  of  the  fund  raised  by  the  Sheriff's  sale." 
This  decision  is  brought  up  for  review. 

E.  R.  Bbown  and  B.  Hilb,  for  plaintiff  in  error,  cited  the  fol- 
lowing authorities : 

Hotchkiii,  150,  4,  8,  9.  7  Cam,  Dig.  90.  RanktH  et  al.  tw. 
Scott,  6  Cond,  R.  U.  S.  404.  2  KeUy,  143.  SGa.R.  300.  Shot- 
weU  vs.  Murray,  1  JoJm,  G.  R.  513.  2  Bay.  249.  14  Sergt.  if 
R.257. 

H.  EL  HcCoT,  for  defendant,  cited : 

Forsyth  vs.  Clark,  Dudl^*s  (Ga.)  Rep.  15.  3  TTomL  637.  1 
Peters,  438. 

By  He  Court. — ^Nisbet,  J.  delivering  the  opinion. 

[1.]  This  was  an  action  of  ejectment.  The  plaintiff  claimed 
under  a  Tax  Collector's  deed,  and  the  defendant  under  a  Sheriff's 
deed.  The  Sheriff's  deed  bears  date  in  AprU,  1841,  and  the  Tax 
Collector's  deed  in  December  of  the  same  year.  The  Sheriff  sold 
the  land  under  an  execution  in  fkvor  of  a  citixen,  as  the  proper- 
ty of  the  defendant  in  execution.  The  Collector  caused  the  same 
land  to  be  sold  for  the  taxes  due  by  the  same  defendant,  assessed 
for  that  year.  The  question  of  title  being  before  the  Circuit  Court, 
the  presiding  Judge  instructed  the  Jury,  "  that  Uie  lien  or  securi- 
ty of  the  State,  for  the  tax  due  from  the  d^endant  in  executiou 
for  the  year  1841,  was  destroyed  by  the  Sheriff's  sale,  and  the 
subsequent  sale  conveyed  no  title,  unless  the  Jury  believed  tint 
the  Sheriff's  sale  was  made  for  the  purpose  of  avoiding  the  payment 
ef  taxes  due,  and  that  the  only  preference  that  existed  for  said  tax, 
was  the  right  of  die  Tax  Collector  to  claim  out  of  tiie  flutd  raised  by 
the  Sheriff's  sale."  To  this  charge  the  plaintiff  in  errcff  excepted, 
and  the  question  is,  whether  the  tax  due  by  a  dtixen  is  a  fien 
upon  his  properQTt  wfaidi  can  be  enforced  by  a  re-sale,  in  m  4 
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Hke  thiSf  where  the  property  has  been  sold  under  a  general  judg- 
ment before  it  is  returned,  yet  after  the  tax  upon  it  baa  been  im- 
posed by  law.     The  presiding  Judge   does  not  seem  to  hold, 
that  generally  taxes  are  not  a  lien,  but  believes  that  the  lien  was 
destroyed  by  the  Sheriff's  sale,  and  that  afler  such  sale,  the  only 
way  in  which  the  State  can  collect  her  taxes,  is  by  putting  in  a 
claim  upon  the  fund.     Inasmuch  as  the  land  had  been  sold,  the 
Tiew  of  the  Judge  seems  to  be,  that  the  State  occupied  the  posi- 
tion of  a  favored  or  preferred  claimant  on  it,  and  failing  to  assert 
her  claim,  lost  it,  unless  the  sale  by  the  Sheriff  was  intended  to 
defeat  the  payment  of  the  taxes.     The  question  is  an  important 
one,  and  it  will  be  necessary  to  consider,  generally,  the  question, 
to  what  extent  assessed  taxes  are  a  lien  upon  the  property  of  the 
citizen,  and  if  they  are  a  lien  particularly,  whether  in  this  case 
it  was,  as  held  by  the  presiding  Judge,  destroyed  by  the  sale  by 
the  Sheriff.     The  right  to  tax  the  whole  property  of  the  citiaen 
for  the  defence  of  the  State  and  the  support  of  the  government,  is 
not  a  questionable  proposition.     It  is  an  incident  of  sovereignty. 
All  property  which  vests  in  the  citizen  by  grant  from  the  estate,  is 
liable  to  taxation,  without  a  reservation  of  the  right  to  tax.     That 
right  grows  out  of  the  right  of  the  citizen  to  governmental  pro- 
tection and  the  corresponding  obligation  of  the  government  to 
protect  him.     Revenue  is  indispensable  to  the  maintainance  of  all 
the  privileges  and  immunities  of  the  people— it  is  also  indispensa- 
ble to  national  independence,  without  which  individual  immuni- 
ties and  privileges  are  valueless.     Hence  it  is,  that  in  the  very  na- 
ture of  the  social  compact,  as  a  basb  upon  which  the  foundations 
of  government  are  laid,  the  property  of  the  citizen  is  pledged  for 
these  purposes— pledged  without  any  express  declaration  of  a 
pledge.     In  the  act  of  organizing  a  goverimient,  the  pledge  is  im- 
plied.    It  is  on^  of  the  elements  of  national  being.     The  people 
who  make  a  government,  ipsojacto,  assent  to  it.     This  inherent 
right  to  lay  and  collect  taxes,  may  be  limited  and  regulated  by 
the  fundamental   law,  as  it  is  by  the  constitution  of  our  uniot. 
The  amount  and  the  mode  of  assessment,  and  the  manner  of  col- 
lecting it,  lies  within  the  legislative  competency,  to  be  arranged 
from  time  to  time,  by  law,  according  to  the  public  exigencies.     In 
this  country  the  people  impose  the  taxes  which  they  pay,  through 
their  representatives,  and  the  taxing  power  is  not,  tlierefore,  likely 
to  be  abused.    Upon  these  prindplM,  it  has  been  h^d,  in  a  sii- 
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ter  Stite,  tbat  the  taxes  doe,  in  the  abseoce  of  any  legialatiTe 
dedaratian  upon  that  snbject,  are  a  mortgage  to  the  exclusion  of 
any  other  Hen  or  incumbrance.  The  decision  g€»es  upon  the 
idea*  ihat  the  obligation  to  support  the  government  precedes  and 
is  paramount  to  every  contract  between  citixens ;  and  without  am- 
plifying this  general  doctrine,  I  leave  it  with  my  concurrence.  2 
Bap's  R^.  244.     4  PeUn^  R.  514.    4  Wheat.  428. 

However  sufficient  these  principles  may  be  to  sustain  the  tax 
Hen,  vre  are  not  left  to  diem  alone.  In  our  judgement,  the  lavrs 
of  the  State  give  to  assessed  taxes  a  lien  which  overrides  every 
other  security  or  incumbrance.  By  the  14th  section  of  the  Act  of 
1804,  which  is  still  of  force,  it  is  declared,  diat  **  the  taxes  impoe> 
ed  by  this  Act  shall  be  preferred  to  all  securities  and  incumbrances 
whatever."  Prtnce,  847,  This  section  creates  a  lien.  It  is  argu- 
ed that  it  only  gives  a  preference  or  creates  a  grade  of  debt,  ia 
contemplation  of  a  contest  with  other  securities  and  incumbran- 
ces. Our  opinion  is,  that  it  creates  a  general  lien,  which  attaches 
at  the  time  when  the  property  is  liable  by  law  to  taxation,  upon 
all  the  property  of  the  citizen.  It  is  true  that  the  phraseology  of 
die  Act  might  have  been  more  plainly  declaratory  of  a  lien.  Bat 
what  is  its  effect  t  A  legal  preference,  that  is  priority,  is  given 
to  the  taxes,  not  only  over  all  incumbrances  whatever — such  as 
mortgagos  and  judgements — ^but  also  over  all  securities  socurl- 
ties  by  title,  as  well  as  other  securities.  A  deed,  therefore,  upon 
private  sale,  will  not  defeat  the  preference.  It  inhibits  a  sale  to 
die  exdnsion  <^  the  taxes.  And  it  can  only  defeat  the  security 
of  a  deed,  upon  die  idea  of  a  lien  on  the  pn^rty.  If  a  dde  by 
deed,  upon  private  sale,  will  not  defeat  the  tax  lien,  a  dde  by 
deed  upon  a  judicial  sale  will  not,  a  fortiori;  for,  the  lien  of  the 
judgement,  under  which  the  purchaser  at  the  judicial  sale  gets 
his  dde,  is  unquesdonably  postponed  by  the  Act.  There  is  no 
particular  form  of  words  necessary  to  create  a  lien.  The  plain 
import  of  this  Act  is  a  legal  preference  for  satisfecdon  cnU  qftke 
property  of  the  person  taxed,  over  every  security  and  every  in- 
oumbrance,  and  that  is  a  lien.  The  Legislature,  no  doubt,  intend- 
ed simply  to  declare  the  great  fundamental  principle,  that  the 
property  of  die  cidxen  is  pledged  to  the  exclusion  of  all  private 
ootttracts— to  die  support  of  the  government.  That  prindple  elu- 
otdates  the  enactment  If  the  lien  exists  without  a  leg^adve 
dedaradoiH— if  it  be  an  elementary  princifde  of  government,  re- 
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oognised  by  the  ablest  BtatesmeD,  it  ean  hardly  be  preatinied  that 
the  legislature  intended  to  innoTate  apon  and  weaken  it.  If  the 
Act  (mly  creates  a  preference  over  other  claims^  it  is  available  for 
the  protection  of  the-  State,  only  jQ[hen^^bitaiSiMi  is  dead  and  his 
estate  is  for  destribntton,  (H(;vi[heii  he  is  insoWentf  or  when  there  is 
a  fiind  in  hand  for  di^bution.  Upon  this  idea»  it  looks  to  mar- 
^d^iSg^aMOts.  And  i^^^ise  of  the  alienation,  bona  fidtt  of  pro- 
*^|ierty  by^riyfte-^^l^  this  construction  would  whoOy  defeat  the 
'securitjkfK^e  State.  In  this  very  case,  as  I  shall  show,  it  would 
defeat  the  (x^ltMQta  of  taxes  altogether.  I  do  not  mean  to  say, 
that  when.duB  mo]||fM£(he  citizen  is  in  the  hands  of  the  Court,  and 
the  tax  is  in -a"  mtuation  t^be  presented  as  a  claim  upon  it,  that 
that  claim  would  not  be  good.  If  the  Act  creates  a  Uen  on  pro- 
perty, the  lien  equally  attaches  upon  its  proceeds.  But  in  such  a 
case,  I  do  not  believe  that  the  lien  of  the  State  would  be  lost  by  its 
agent  failing  to  put  in  a  claim  upon  the  fund,  upon  the  principle 
that  no  lack€M  can  be  imputed  to  the  State.  It  is  not  enough  to 
say,  diat  the  collector  and  his  security  would  be  in  that  case  lia- 
ble, for  that  liability  is  only  a  cumulative  security  for  the  State. 
The  lien  is  a  general  one.  The  whole  property  is  bound  fer  the 
taxes.  That  it  is  not  confined  to  the  ^>ecific  property  upon 
which  each  item  <^  the  tax  arises,  is  manifest  in  this.  The  law 
requirea  the  personal  estate  first  to  be  sold  to  pay  the  tax,  and  if 
none,  or  not  enough,  then  the  real  estate.  Accordingly,  taxes 
originating  on  lands  may  be  paid  out  of  the  personal  estate,  and 
vkt  versa.  It  takes  effect  when,  by  law,  in  each  and  every  year 
the  property  is  made  taxable-— that  is  to  say,  on  the  first  of  Janu- 
ary. It  is  the  imposition  of  the  tax  by  law  which  appropriates, 
if  needs  be,  the  property  of  the  citizen  to  the  public  use.  The  li- 
en, therefore,  does  not  commence  only  with  the  return  of  the  prop- 
erty, or  with  the  return  of  the  digest  by  the  Receiver  to  the  Col- 
lector, or  with  the  issuing  of  execution  to  enforce  payment. 
Dudley,  16.    8  Waits  4-  Searg.  R.  449. 

It  is  argued  that  the  taxes  are  not  a  lien,  from  certain  provis- 
ions of  the  tax  law— such  as  that  which  declares  all  sales,  made 
to  prevent  their  payment,  void-— diat  which  makes  them  first  to 
be  paid,  in  case  of  the  death  of  the  debtor,  and  charges  the  ad- 
ministrator, personally— and  that  whidi  charges  the  mortgagee 
with  the  tax  due  upon  the  mortgaged  property.  These  provis- 
ions of  law  do  not  set  aside  the  Uen  created  by  the  14th  seetiont 
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Bor  aretbey  uicomp«ttb)e  with  it.  Soane  (^  thee>t  it  any  be,  aro 
vnneoessarj^-HBts  for  exanpk,  tliat  whidi  declaras  Toid  aU  gifb 
and  conTejances,  &c.  made  to  «Toid  the  paynaent  of  taxes.  If 
tliere  18  a  lien,  tbie  prdffston  is  useless.  AU  these  things,  asd 
others--4or  exemple,  the  snnimary  process  with  which  the  Col* 
lector  is  armed  to  c<^ect,  and  the  prohibition  of  all  judicial  inter- 
fiMranoe  between  the  State  and  the  debtor,  look  to  the  same  end, 
and  that  is  the  prompt  tmd  necet^ary  payment  of  the  taxes.  The 
Stale  nrast  haire  her  revenue,  at  all  hazards.  Hence  drase  Tari- 
o«8  stringent  provinons  of  law  Co  constrain  payment.  Prompt 
collection  is  as  necessary  as  the  Hen.  Bat  ifjiiiMill  cases  of  sale  of 
the  property,  as  here,  the  State  is  to  rely  upon  the  fhnd,  she  may 
be  delayed  by  litigation,  and  is  really  made  dependent  upon  ju- 
dicial interference.  She  must  put  in  her  notice,  or  ^e  her  tu- 
junctiou — await  die  regular  time  for  a  hearing — ainde  delays, 
eontittuances  and  collateral  issues.  In  short,  she  is  no  better  off 
than  any  other  judgment  creditor.  No.  To  collect  texes,  the 
State  moves  with  uncontrolable  power  directly  and  instantane- 
ously upon  the  property ;  and  if,  in  the  exercise  of  this  stem  but 
necessary  attribute  of  sovereignty,  the  citizen  is  injured,  his  only 
redress  is  by  petition  to  the  Legislature. 

[2.]  In  the  case  made  in  this  record,  if  the  doctrine  of  the  CouTt 
pr^rails,  and  in  all  like  eases,  the  tax  will  be  lost  to  die  State. 
Here  the  Sheriff  sold  in  April.  The  land  sold  was  taxable  on  the 
irst  of  January  preceding.  At  the  time  of  sale,  the  land  had  not 
been  returned  to  the  Receiver— -the  CoUertor  knew  not  that  it 
was  taxable  as  the  property  of  the  defendant— he  had  no  power 
over  it  -he  could  put  in  no  notice  to  retain — he  could  institute  no 
process  to  held  up  the  fund*.  The  Sheriff,  officially,  could  know 
nothing  of  the  claim  of  the  State  k>r  taxes.  He  was  not  restrain* 
ed  ftam  paying  over  at  once  the  proceeds  of  the  sale  to  the  judg^ 
ment  in  his  hands ;  and  if  paid,  then  all  nieans  of  security  to  tke 
State  is  lost  forever.  The  Ooileetor  and  his  suredes  would  not 
be  liable,  for  he  could  not  be  in  default.  So  it  would  be  in  any 
ease  where  there  is  a  bona  fide  sale  of  property  intervening  the 
first  of  January  and  the  return  of  the  digest  of  taxes  to  the  Col* 
lector,  whether  that  sale  be  private  or  judicial.  The  consequeooe 
of  this  doctrine  would  clearly  be  a  loss  -lo  the  State  of  no  mco»- 
sidevable  mtidunt  of  her  reventie,  and  a  serious  iojusdoe  to  the 
tax  pcying  portion  of  the  peof^. 
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In  the  case  befbreme,  the  Collector  has  parsued  the  course  which 
the  law  points  out.  When  the  tax  was  collectable,  and  de&ult  in 
payment  ma(}e,  he  issued  his  execution^-the  land  is  levied  on 
and  sold.  The  qnestion  put  by  one  of  the  counsel  for  plaintifif  in 
error,  (Col.  Brown,)  is  conclusive  of  the  case.  If  these  proceed- 
ings are  authonsed  by  law,  (and  that  they  are,  no  one  questions) 
doei  not  the  purekaser  get  a  title?  If  he  does  not,  then  the  State 
has  devised  an  ingenious  piece  of  statutory  mechanism,  for  the 
purpose  of  entrapping  her  citizens.  The  previpus  purchaser 
has  no  right  to  complain,  for  the  tax  lien  is  by  public  law,  and 
he  is  presumed  to  buy  with  notice. 

In  the  argument  of  this  cause,  the  defendant  in  error  relied  upon 
the  decision  of  the  Supreme  Court  of  the  United  States  in  Gm- 
rad  vs.  The  Atlantic  htsurance  Company  of  New  York,  1  Peters  386. 
That  decision  places  a  construction  on  the  65th  section  of  the  Act 
of  Cong^ss,  passed  in  1799,  which  is  as  follows:  "In  all  cases 
of  insolvency,  or  when  any  estate  in  the  hands  of  executors,  ad- 
ministrators and  assignees,  shall  be  insulficLent  to  pay  all  the  debta 
due  from  the  deceased,  the  debt  or  debts  due  to  the  United  States 
shall  be  first  satisfied ;  and  any  executor,  administrator,  or  assign- 
ee, or  other  person,  who  shall  pay  any  debt  due  by  the  person 
or  estate,  for  whom  or  for  which  they  are  acting,  previous  to  the 
debt  or  debts  due  to  the  United  States  from  sach  person  or  estate, 
being  first  duly  satisfied  and  paid,  shall  be  answerable .  in  their 
own  person  and  estate,  &c."  The  Supreme  Court  held,  that  the 
priority,  thus  limited  in  behalf  of  the  United  States,  was  not  a 
right  that  superseded  and  overruled  an  assignment  made  by  the 
debtor,  and  subjected  the  property  so  assigned  to  execution;  but 
was  a  right  of  prior  payment  out  of  the  general  funda  of  the  bebtor, 
in  the  hands  of  the  assignee.  This  decision  i«  wapplicable  to  the 
present  case.  A  similar  provision  of  law  is  made  m  this  State 
when  a  dtHotor  for  taxes  dies  between  the  time  of  giving  in  his 
taxes  and  the  payment.  A  priority  is  created  in  behalf  of  the 
State  for  the  tax,  and  the  administrator  is  bound  to  respect  that 
priority,  at  the  peril  of  personal  liability.  Prince^  847.  If 
this  were  the  only  provision  of  our  law  on  the  subject,  the  ques- 
tion would  be  very  different.  We  should  construe  it  as  the  Su* 
preme  Court  did,  a  like  law  of  Congress,  as  giving  a  light  only  of 
prior  payment  But  it  is  not.  In  the  same  section,  tlie  Legisla- 
ture i^^dares  that  the  taxes  shall  be  preferred  to  Mil  aecuritiee  and 
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incnmbranoes  whatever.  As  before  stated,  the,  priorky  given  m 
ca«e  of  death*  is  cumalatiye,  and  intended  to  aeonre  jHrompt  pay- 
meDt  of  taxes.  The  law  of  Congroas  does  not  pretend  to  give 
to  the  United  States  a  lien — ^it  only  pretends  to  create  a  prefer- 
ence in  the  aua  itaied^  oiimMveney^  &c.  It  cannot  be  enlarged 
beyond  its  terms.  Our  law,  in  general  terms,  conveys  a  prefer- 
ence over  all  inemmbramce9  and  seeuriiieif  and,  as  we  think*  cre- 
ates a  lien. 

L^  the  judgment  be  reversed. 


No.  80d-^DANiBL   HioRTowBR,  plaintiff  in  error,  tv.  Doziut 
Tbornton  and  others,  defendants. 

[1.1  At  OMDiBon  Law,  npon  the  diMofaition  of  a  corporation,  the  debts  doe  to 

and  from  it  are  extingaished. 
[3.]  The  indiTkUialB  who  compose  a  corporation,  (and  a  coiporation  aggre- 
gate is  nothing  more  than  an  association  of  indiyidoals,)  may,  bj  eomiraei 

or  m  lattf  incnr  liabilities,  daring  its  existence,  which  will  sorvive  the  char> 

ter. 
[3.]  Unpaid  subscriptions  to  the  capital  stock  of  a  company,  are  corporate 

prc^wrty,  which  can  be  reached  by  the  creditors  in  a  Coort  of  Equity,  and 

this  right  exists  entirely  independent  of  iny  statntoiy  provision. 
[4.]  A  Ooart  of  Bqnity  will  proyide  a  remedy  to  enable  the  creditora  to  ap- 

pro|iriale  tiiis  tract  fimd. 
[5.]  The  doctrine  of  Dr.  ^Tafcapa'scase,  (1  Casu  m  Ck.  304,)  questioned. 
[6.]  Legislatiye  Acts,  as  well  as  the  decrees  of  Oonrts  of  late  yean,  evinse  a 

sounder  and  purer  morality,  with  regard  to  the  liabili^  of  moneyed  coipo- 

rations. 
[7.]   It  is  the  amount  of  shares  tubtcnbcdf  and  not  the  simis  aetuaUf  fid  m, 

which  constitutes  the  capiuU  tbock  of  a  company. 
[8.  ]  The  subscription  for  stock,  is  a  debt  which  the  corporation  may  call  in  to 

satisfy  the  creditors. 
[9.]  The  equity  of  the  creditor  is  equally  strong  where  the  stockholder  has 

contracted  to  pay— ^but  i^led  to  do  so— his  portion  of  the  capitid  sfeodc,  a« 

where  it  has  been  paid  in  and  afterwards  withdrawn. 
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LIOl]  The  right  to  hsre  the  wipaid  ttodt  called  in  to  extinguiih  ontatanding 
debts,  ia  at  clear  and  strong  after  ai  brfore  the  diisolation  of  the  corporation. 

[11.]  It  haa  been  held  in  Boath  Carolina,  that  the  itockbolden  can  be  made 
liable  to  the  creditors  beyond  the  amount  of  their  capital  stock,  unless  their 
liability  is  restricted  by  the  charter. 

[12.]  A  distinction  attempted  to  be  taken  between  the  liability  of  moneyed  * 
corporations  and  rail-road  and  mann&ctnring  companies,  none  in  reality 
exists ;  if  any  difference,  agamwt  the  former. 

[13.]  A  periodical  madness  seems  to  jpenrade  eTery  section  of  the  conntry  in 
the  business  of  banking,  leading,  necessarily,  to  emer  Umte$  and  consequent 
deprtdaiiim.  It  is  the  duty  of  the  gov  emment  to  guard  against  this  mischief; 
and  the  regulations  provided  by  law  for  this  puxpose,  instead  of  being  re- 
laxed, should  be  rigidly  enforced  by  the  Courts. 

[14.]  The  provision  in  this  and  other  charters,  for  the  forfeiture  of  stock,  is 
lor  the  hmeJU  of  the  corforaiion  to  coerce  punctuality  in  the  payment  of  in- 
stalments, and  in  case  of  £ulnre,  to  afford  to  the  company  a  speedy  method 
of  oonvevting  the  stock  into  cash;  and  was  not  intended  as  a  prifA^  to  the 
HodAioider  to  abandon  his  subscription. 

[15.]  The  power  to  seU  the  stock  of  a  delinquent  stockholder  is  a  amulmtim 
remedy,  and  does  not  impair  the  right  to  compel  payment  by  action. 

[16.]  This  being  a  case  of  direct  and  purely  technical  tnist,  not  cogninble  at 
law,  but  &lling  within  the  proper,  peculiar  and  exclusive  jurisdiction  of  a 
Oourt  of  Equity,  is  not  subject  to  the  Statute  of  Limitations. 

[17.]  On  a  motion  to  dismiss  a  bill  for  want  of  eqitUy,  the  question  as  to  par- 
Hes  does  not  legitimately  arise. 

[18.]  Lord  Hardwick  is  reported  to  have  said,  that  a  bill  will  never  be  dismiss- 
ed for  want  of  parties ;  and  this  is  tnie,  provided  the  necessary  parties  can 
be  made;  and  leave  will  be  granted  to  make  new  parties,  either  by  an 
amendment  or  a  supplemental  bill. 

[19.  J  If  it  is  apparent  that  parties  cannot  be  made,  and  there  ean  be  no  decfee 
.without  them,  the  bill  will  be  dismissed. 

[20.]  The  Legislature  having  recognised  and  ratified  the  appointoient  of  a 
receiver  or  assignee,  made  by  the  stockholders  before  the  forfeiture  of 
their  charter,  the  duty  of  calling  in  the  wtpaid  tioek  to  discharge  debts,  de- 
volves properly  upon  the  trustee. 

[21.]  If  the  trustee  fraudulently  combining  with  the  stockholders,  neglects  or 
reftues  to  do  his  duty,  the  proceeding  may  be  maintained  directly  by  the 
creditor  in  his  own  name  against  the  stockh(Mers,  making  the  receiver  a 
party  defendant  to  the  case. 

In  Equity,  in  Muscogee  Superior  Court.     Decision  by  Judge 
Alkxanbkr,  May  Term,  1850. 

The  bill  in  this  case  was  filed  by  Daniel  Hightower,  alleging 
that  he  was  a  judgment  creditor  of  the  Planters  &  Mechanics' 
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Bonk  of  Cohimbus,  and  that  his  Ji. /a.  had  l>eeii  retamed  by  the 
SberiflT,  with  the  entvj  of  **  nulla  bona'*  thereon  ;  that  the  original 
stock  subscribed  was  one  million  of  dollars  in  shares  of  $100  each; 
that  only  $26  on  the  share  had  ever  been  paid  in  by  the  stock- 
holders, the  directors  being  stockholders  and  fraudulently  refus- 
ing to  call  in  any  further  payments  on  the  stock*  and  in  fact  re- 
scinding orders  previously  passed,  requiring  an  assessment  on  the 
stock  to  be  paid  in.  The  bDl  alleged,  that  the  bank  was  totally 
insolvent,  and  that  under  the  decree  of  the  Superior  Court  of 
Muscogee  County,  the  charter  had  been  forfeited.  The  prayer 
was,  that  the  stockholders  of  the  bank  should  be  decreed  to  pay 
into  Court  such  sums  as  should  be  sufficient  to  discharge  the  de- 
mand of  complainant. 

When  the  cause  was  called  for  trial  at  May  Term,  1850,  both 
parties  hsTing  announced  themselves  ready,  the  defendants'  coun- 
sel moved  to  dismiss  the  bill  for  want  of  equity. 

The  Court  granted  the  motion,  and  this  decision  is  the  error 
assigned  in  this  case. 

W.  Dougherty,  for  plaintiff  in  error,  contended— 

1.  That  the  capital  stock  of  a  bank  is  a  trust  fund  for  the  pay- 
ment of  its  debts,  and  may  be  pursued  into  the  hands  of  any  one 
who  is  not  a  homa  fide  purchaser.  2  Story's  Eq.  §1252.  Angd 
if  Ames,  540  to  546.  Wood  vs.  Dummer,  3  Mason,  308.  1  Kid 
on  Corf.  273.  Brings  r*.  Fenniman,  8  Cowen,  387.  Slee  t?#. 
Bloom,  19  John.  456.  Haslet  vs.  Wttherspoon,  2  Richardson's  Bq 
Rep.  395.  AUen  vs.  Montgomery  and  West  Point  Rail  Road,  11 
Ala.  437.  J.  Caldwell  vs.  Montgomery  and  Wife,  106  TalbotUm 
Pamphlet — Statute  Limitations.  Thomas  vs.  Brinefieldf  7  Ga.  Rep. 
154. 

2.  That  the  capital  stock  of  a  bank,  and  the  value  thereof,  is 
regulated  by  charter,  and  that  subscribed  for  and  agreed  to  be 
paid,  is  the  capital  stock.  Prince's  Digest,  125.  Angel  Sf  Ames^ 
562.  Briggs  vs.  Penniman,  8  Cowen,  395.  Opinion  of  Spencer 
Senator,  Allen  vs.  Montgomery  and  West  Point  Rail  Road,  11 
Ala.  437.  1  Vide,  Sanford's  Ch.  Rep.  305.  Vose  vs.  Grant,  16 
M(us.  476.  That  in  Equity,  the  contracts  of  a  corporation  are  not 
extinguished  by  dissolution,  but  survive,  and  the  creditor  may  par- 
sue  the  property  of  die  corpormtiim  wherever  found    2  Siorf's 
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jE?f.  §1252.  Wood  vs.  Dummer,  3  Mason,  308.  Nemtt  vs.  Bank 
ofPort  CHbsoHf  6  Smede  S^  Marshall,  557.  Mumma  vs.  Potomac 
Company,  8  Peters,  281.  Vosevs.  Grant,  16  Mass,  505, 517  and 
522.  Spear  vs.  Chant,  16  Mass.  9  and  15.  Bl^akney  vs.  Farm. 
^  Mechanic^  Bank  of  Qreencastle,  17  Serg.  ^  Ratde,  65.  Lm- 
dell  vs.  Bentom  Sf  Kenedy,  6  Miss.  364.  That  when  the  rights  of 
a  party  plaintiff  depend  upon  the  facts,  that  an  assignment  was 
made  by  a  bank,  he  must  prove  them,  notwithstanding  they  are 
recited  in  a  public  Act  of  the  Legislature.  Dougherty  vs.  Be- 
ihwne,  7  Ga.  Rep.  90. 

H.  Holt  and  Sturoes,  for  defendant  in  error,  insisted*- 

1st.  That  the  complainant  shows  by  his  own  bill,  that  at  the 
tisie  he  dealt  with  said  bank  and  bec«ne  one  of  its  depositors,  its 
charter  had  been  violated,  and  proceedings  had  been  sued  out  and 
were  pending  for  the  forfeiture  thereof.  Of  this,  he  had  notice 
both  by  lis  pendens  and  public  law. 

The  principle  is  without  controversy,  that  if  one  deal  with  an 
agent,  himself  having  knowledge  of  his  want  of  authority,  or  that 
he  is  maladministering  the  affairs  of  his  principal  or  transcending 
the  limits  of  his  authority,  the  principal  is  not  thereby  bound. 
PaUy  on  Agency,  200.  Story  on  Agency,  page  546,  622,  §§442, 
482.  1  Bep.  Reps.  290.  Ckneen  and  others  vs.  Simpson,  14  Mass. 
R.  58,  Wyman  vs.  HaUoweU  and  Augusta  Bank.  2  Mason's  R. 
3.  Bellows  vs.  the  same.  4  Smede  if  Marsh.  312,  Lake  et  al.  vs. 
Mumfbrd.  1  Speed's  R.  433,  State  vs.  Bank  ^  South  Carolina. 
17  Mass.  28,  Salem  Bank  vs.  Gloucester  Bank.  1  KeUy,  27.  13 
Ohio,  12,  269.  1  Sup.  to  U.  S.  D.  436.  7  Ga.  S.  C.  80.  10 
Metealf,  325,  369.    2  Sup.to  U.  S.  D.  91. 

2d.  Said  bill  is  defective,  for  the  want  of  proper  parties. 

1.  It  is  a  creditor's  bill,  and  by  an  individual  creditor,  showing 
upon  its  face  that  there  are  other  creditors,  without  showing  who 
they  are  or  the  amount  of  their  claims. 

2.  It  shows  that  there  are  other  parties  (stockholders,)  alike  lia- 
ble with  the  defendants  sued,  and  alleges  no  sufficient  reasons  and 
excuses  why  they  are  not  made  parties. 

3.  If  the  complainant  can  be  excused  from  making  other  par- 
ties complainants  and  defendants,  then  we  insist  that  the  names  of 
the  omitted  parties,  tbe  amount  of  their  claims  and  the  extent  of 
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their  liability,  &c.  should  have  been  set  forth.  3  Stores  Eq, 
§1526.  2  Mason* s  Reps.  190,  6,  West  vs.  RcmdaU  et  al.  I  Go. 
Sup.  Ct.  586,  Mice  vs.  Tarver  et  al.  5  Go.  Sup.  Ct.  28,  Wells 
et  al.  vs.  Strange.  6  Ga.  Sup.  Ct.  468,  Smith  Sf  Shorter  vs.  Mitch- 
eU.    7  Ga.  Sup.  Ct.  98«  Carter  et  al.  vs.  McDougald  et  al. 

3d.  The  demand  of  the  complainant  had  its  origin  in  a  certifi- 
cate of  deposition,  and  now  exists  in  a  judgment  rendered  there* 
on.  The  stockholders  (as  such)  are  not  and  never  were  liable  for 
either  of  such  demands.  Princess  Dig.  127,  '8.  1  KeUy^  435, 
CMins  vs.  Central  Bank  et  al.  1  Kelly,  461,  BuUard  vs.  Central 
Bank.  Angel  Sf  Ames  on  Cor.  546.  14  Mass.  58,  supra.  4  Sm. 
if  Marsh,  312,  supra. 

4th.  Admitting  the  existence  and  legal  effect  of  the  Act  of  in- 
corporation at  the  filing  of  the  complainant's  bill,  then  we  insijBt — 
Ist.  That  none  but  the  board  of  directors  had  authority  to  caU 
/or  instalments  upon  stock, 

2d.  That  they  could  only  make  such  calls  in  terms  of  and  in  the 
manner  pointed  out  in  the  Act  of  incorporation. 

3d.  If  the  complainant,  or  any  other  than  the  board  of  direct- 
ors, could  make  such  calls,  it  could  only  be  done  in  the  manner, 
and  according  to  the  form  provided  and  fixed  in  the  charter. 
Prince's  Dig.  125.  8  Coicen,  387,  Briggs  vs.  Pemnyman^  Spemcer, 
J.  5  Mass.  491,  Gilmore  vs.  Pope.  See  also,  10  Mass.  334.  14 
J.  R.  238»  Dutcheu  Cot.  Man.  vs.  Davis.  3  Ala.  Rep.  666.  5 
Ala,  Rep.  403.     11  Ala.  Rep.  472. 

5tb.  A  judgment  of  forfeiture,  without  condition  or  saving,  is. 
alleged  to  have  been  rendered.     Then,  no  demand  remains  to  the 
complainant,  and  no  liability  rests  upon  the  defendants.     Angel 
"  if  Ames  on  Cor.  15^0.    2  Kent's  Com.  305  to  315.     3  Burroujs*  R. 
1866,  Col4ihular  Cor.  vs.  Seaber.    3  T.R.  199,  The  King  vs.  Pass- 
more.     3  Smede  1^  Marsh.  791,  Bank  pf  Miss.  vs.  Wren.    8  Pet. 
Rep.  281,  Mummavs.  The  Potomac  Co.    10  Paige's  Ch,  R.  541, 
W.^J.Jamesvs.  WoodruffetaL    Angel  if  Ames  on  Cor.  482,  §8t 
493,  §14.     7  Ga.  S.  C.  80.     13  Ohio.     10  Met.    6  S.if  M.  sup, 
6th.  The  fifth  proposition  assumes,  as  the  bill  allegesiL  that  the 
judgment  of  forteiture  is  absolute  and  without  condition  or  sav^ 
ing,  and  it  is  in  fact  so  rendered «     It  may,  however,  enter  into 
the  consideration  of  this  Court  to  enquire  how  far  the  confequen- 
ces  of  the  forfeiture  are  saved  by  the  Acts  of  the  LegislftUirei.pro- 
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Tiding  for  its  rendition  and  fixing  the  rights,  liabiHties  and  reme- 
dies of  debtors,  creditors  and  stockholders.    We  insist— 

1st.  That  by  their  provisions  and  savings,  no  rigbt  remains  or 
is  saved  to  tbe  complainant  to  sue. 

2d.  That  no  duty  or  obligation  rests  on  the  defendants  in  this 
or  any  proceeding,  either  in  a  Court  of  Law  or  Chancery,  to  an- 
svTerhis  demand.  Prince's  Dig,  125,  '6,  '7.  Pamphlet  Acts,  1840 
—27,  1841—29,  1842—29, 1843—21.  5  Ga.  Sup.  Ct.  Reps.  239, 
JTall  et  al.  vs.  Cary,  assignee.  2  McMuUen,  439,  State  vs.  Bank . 
of  Charleston.  6  Ala.  Reps.  289,  Crataford  vs.  Planters  Sf  Meek. 
Bamk.     8  Peters,  281,  supra.     1  Kelly,  27.     7  Ga.  S.  C.  80,  supra. 

Tih.  We  insist  upon  the  Statute  of  Limitations,  as  a  bar  to  the 
complainant's  rights,  if  any  otherwise  would  remain  to  him.  Is 
it  replied  that  it  is  a  trust  fund  in  the  hands  of  the  defendants, 
which  the  complainant  is  seeking  to  pursue  t  When  did  the  re- 
lation of  trustee  and  cestui  que  trust  happen,  and  when  did  it  cease 
to  exist!  When  did  their  interest  become  adverse!  Angel  ^r 
Ames  on  Cor.  556.  19  J.  R.  477,  Slee  vs.  Bloom.  8  Cowen,  391, 
Briggsvs.  Ferryman.  2  Story's  Bq.  §1521  a,  page  989.  5  Ga. 
Sup.  Ct.  486,  Dickmah  vs.  McCamy.  8  Ga.  Sup.  Ct.  1,  Pender- 
grast  et  al.  vs.  Foley,  adm'r.  tbtd,  97,  Keaton  vs.  Greenwood.  2 
McMullen,  439,  supra.  1  Speers,  433,  supra.  1  Kelly f  21.  7 
Ga.  S.  C.  80,  supra. 

8th.  If  the  defendants  are  liable,  it  is  upon  a  promise  or  con- 
tract to  pay,  express  or  implied.  To  pay  whom  and  when  f  As 
between  them  and  the  complainant,  no  promise  or  consideration 
has  passed.  5  Mass.  K.  491,  Crilmore  vs.  Pope.  10  Pnd,  334,  su- 
pra.    14  J.  R.  238,  siipra. 

9th.  The  complainant  is  seeking  the  recovery  dt  a  demand 
against  an  insolvent  corporation,  and  taking  his  own  allegations 
most  strongly  against  himself,  it  was  so  when  he  acquired  his  de- 
mand. He  should,  therefore,  have  shown  by  his  bill,  to  entitle 
him  to  any  relief,  when,  how  and  at  what  cost  he  acquired  his  de- 
naand,  ad  he  is  only  entitled  to  recover  so  much  as,  and  no  more 
thftk  it  cost  him.     1  Kdly,  435,  461.     6  Paige's  Ch.  A.  486. 

Bi/Ae  Court. — Lvbtpkin,  J.  delivering  the  opinion. 

The  case  made  by  this  record  is  simply  this :  A  judgment  credf- 
itor  of  thd'UU  PMmef^  H  Bl^chMd^  BtinK  of  Colui^^  tiaviiig 
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proaecuted  bis  claim  against  the  corporation  to  inselvme^f  SM, 
his  bill,  alleging  that  the  corporation  was  dissohred,  both  in  Jket 
and  injbrpif  and  praying  that  the  stockholders  of  the  bank,  who*  it 
was  arerred,  had  paid  only  twenty-five  dollars  on  the  share-— the 
capital  stock  being  one  million*  in  shares  of  one  hundred  dollais 
each — might  be  decreed  to  pay  into  Court  such  sums  pn  their  «c»- 
]hM  $toek  as  should  be  sufficient  to  discharge  the  complainant's 
demand. 

Are  these  unpaid  subscriptions  corporate  property,  and  can 
they  be  reached  by  the  creditors  in  a  Court  of  Equity  t 

[1.]  Upon  the  threshhold  of  this  discussion,  we  are  met  with 
the  Common  Law  principle— that  upon  the  dissolution  of  a  corpo- 
ratioui  the  debts  due  to  and  from  it  are  extinguished.  A  doc- 
trine which  results,  necessarily,  from  the  fact,  that  the  corporation 
having  expired,  whether  by  its  own  limitation,  by  surrender, 
abandonment  of  its  members  or  judgment  of  dissolution,  there  is 
no  one  in  law  to  sue  or  be  sued. 

[2.]  But  it  does  not  foUow,  that  the  individuals  who  composed 
this  corporation,  (and  corporations,  aggregate,  are  but  associa- 
tions of  individuals,)  may  not,  by  contract  or  in  ^ir,have  incurred 
liabilities  which  will  survive  their  charter,  and  which  will  be  eo- 
ibrced  at  Law  or  in  Equity,  according  to  the  circumstances  of  the 
ease.  In  the  case  of  Lomc  and  Morru,  just  decided,  the  liabiHqr 
was  bif  contract,  and  a  common  action  of  debt,  as  provided  for  by 
the  charter,  was  found  to  be  an  ample  remedy. 

[3.]  Here  the  liability  Ss  equitable  only,  resulting  from  the  un- 
dertaking of  the  defendant  to  the  corporation — that  he  would  sub- 
scribe so  much  to  the  capital  stock  of  the  company.  After  bar- 
ing acquired  credit  and  contracted  debts,  upon  the  fiuth  of  this 
subscription,  the  company  has  failed,  and  its  franchise  been  seized 
into  the  hands  of  the  State,  upon  qno  warranto.  Will  not  the 
party  be  bound  in  Equity  to  fulfil  his  promise  1 

[4.]  And  will  not  a  Court  of  Equity  provide  a  remedy  to  com- 
pel him  to  perform  his  just  obligations,  notwithstanding  the  dioso- 
lution  of  the  corporation  f 

When,  upon  qwo  warranto,  the  firanchise  of  the  City  of  London 
was  recalled  by  the  King,  their  right  to  sue  as  a  corporation  oeae* 
ed ;  but  their  liabilities,  in  the  capacity  they  had  sustained,  were 
not  extmguished.    8  St.  Trials,  1087. 

Judge  Story,  in  treating  of  implied  truets,  says,  that  to  this  head 
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may  be  referred  that  class  of  cases,  where  tke  ttock,  and  other 
property  of  private  corporations,  is  deemed  a  tru^tjundf  for  the 
payment  of  the  debts  <^the  corporation.  So,  that  the  ereditar$ 
have  a  lien  or  right  of  priority  of  payment  on  it,  in  preference  to 
any  of  the  stockholders  in  the  corporation.  Therefore,  if  the  cor- 
poration is  dissolved,  the  contracts  of  such  corporation  are  not 
thereby  deemed  extinguished ;  hut  they  ntrvive  the  dittoiutiom  of 
the  ccrportUiont  and  the  creditors  may  enforce  their  claims  i^gainst 
any  property  belonging  to  the  corporation,  which  has  not  passed 
into  the  hands  of  a  bona  fide  purchaser ;  for  such  property  will  be 
held  aflfocted  with  a  trust,  primarily  for  die  creditors  of  the  com- 
pany, and  subject  to  their  right,  eecondarily  for  the  stockholders, 
in  proportion  to  their  interest  therein.  Upon  the  like  ground^  the 
capital  Hock  of  an  incorporated  bank  is  deemed  a  trust  Jundjor  all 
the  dehteqfthe  corporation.    2  Stor.  Eq.  Jur.  §1252. 

We  have,  th^i,  the  authority  of  this  great  Judge,  for  holding 
that  the  capital  stock  of  this  bank  is  deemed  a  tmstfund^  ior  ^be 
payment  oi  complainant's  demand.  What  constitutes  the  capital 
stock  of  this  corporation,  we  shall  see  hereafler. 

[5.]  I  shall  pass  over  the  English  adjudications  upon  this  sub- 
ject, and  especially  the  leading  case  of  Dr.  Salmon  vs.  The  Ham- 
borough  Company,  (1  Cases  in  Chancery ^  204,)  not  because  I  do 
not  believe  that  the  doctrines  which  it  contains  are  in  perfect  ae- 
cordance  with  the  w^  established  principles  of  law  and  equity, 
but  because  doubt  has  been  expressed  as  to  the  authority  of  this 
case.  1  Fonib.  Eq.  297,  note.  And  I  desire  that  the  equity  juris- 
diction, which  is  here  sought  to  be  maintained,  may  rest  upon  a 
foundation  that  cannot  be  shaken.  Sufficient  to  say,  then,  that  in 
aiae prrfeseional  opinion  of  Chancellor  Kent^  read  on  the  argument 
of  NeviU  vs.  Bank  qf  Fort  Gibson,  (6  Smede  4*  Marsh.  513,)  he 
asserts  that  there  is  not  an  instance  in  the  English  law,  in  which 
the  funds  of  an  insolvent  or  forfeited  moneyed  institution,  have 
been  permitted  to  be  abandoned,  and  creditors  denied  redress 
and  payment  out  of  them ;  and  he  adds^-that  to  permit  the  odi- 
ous and  obsolete  doctrine  of  ancient  date,  befiM«  moneyed  institu- 
tions were  introduced,  to  be  now  applied  to  the  dissolution  of  a 
bank,  perh^>s  1^  its  own  mismanagement  and  abuse,  so  that  all 
its  assets  were  to  be  considered  as  dispersed  to  the  wind,  without 
any  owner  or  power  any  where  to  collect  and  justly  i^^ply  them, 
would  be  a  disgrace  to  a^ydu^ized  StaU. 
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[6.]  But  this,  he  says,  cannot  take  place,  inaanrach  as  the  nn- 
proved  and  enlightened  administration  of  equity  jurisprudence, 
in  every  part  of  the  country,  has  taugbt  and  eatabtisfaed  sounder 
and  juster  doctrines  ;  and  that  this  is  apparent  in  the  legislatiTe 
AcU  and  in  the  decrees  of  Couits  c^  Equity,  relative  to  insolvent 
and  dissolved  moneyed  charters. 

I  might  have  forborne  to  introduce  this  opinion,  had  tt  not  been 
that  the  views  which  it  inculcates  were  fully  sustained  and  sanc- 
tioned by  the  '*  upright,  firm  and  enlightened''  tribunal  to  which 
it  was  addressed. 

In  Vasev9,  ChanU  (15  Mass,  R,  605,)  Judge  JcuJcton  expressed 
the  opinion,  that  the  creditors  of  a  joint  stock  company  would 
have  an  adequate  remedy  in  a  Court  of  Equity,  against  the  indi- 
viduals who  had  composed  it. 

[7.]  In  Spear  vs.  Grant,  (16  Mass.  R,  9,)  the  Court  admitted 
that  tlie  stock  actually  vested,  should  be  considered  as  pledged  £ot 
the  payment  of  the  debts  of  the  corporation,  as  far  as  it  would  go, 
and  that4f  it  was  withdrawn  before  the  debts  were  discharged, 
that  there  would  be  an  equitable  obligation  on  the  part  of  the 
stockholders,  to  account  for  so  much  as  thei;  originally  eotuented 
to  mbscrihe.  But  Mr.  Chief  Justice  Parker,  who  gave  the  opin- 
ion of  the  Court,  was  unable  to  discover  any  adequate  mode  at 
Commmi  I^awi  by  which  a  creditor  could  compel  any  stockholder 
to  pay  him  the  amount  of  his  stock;  and  that  the  remedy,  if  anjr 
there  was,  would  be  before  a  tribunal  which  was  empowered  to 
act  upon  the  whole  subject  matter  in  an  eqnttdbh  point  of  view. 

In  the  case  of  Wood  vs.  Dummer,  (3  MasoiCs  Rep.  308,)  the 
plaintiff,  as  bolder  of  the  notes  of  the  Hallo  well  and  Augusta 
Bank,  brought  a  bill  in  Equity,  in  the  Circuit  Court  of  the  Uni- 
ted States^  before  Mr.  Justice  Story,  against  the  stockholders  of 
the  bank.  The  learned  Judge  sustained  the  bill,  and  founded  the 
decree  of  the  Court  upon  the  liabilities  assumed  by  the  several 
■to^holders,  in  tkeir  subscription  to  the  capital  stoek.  The  bill  al- 
leged the  insolvency  of  the  bank  and  Che  withdrawal  of  its  funds 
by  the  stockholders.  The  Court,  however,  proceeded  upon  th« 
principle,  ihtU  the  capital  stock  Was  a  trust  fiind,  and  that  the  stock- 
holders,  both  in  law  and  in  fact,  were  affected  with  notice  ot  ^le 
trust,  send  the  foundation  of  the  decree,  was  the  agreement  of  the 
stockholders  to  pay  the  sums  they  had  respeeChdy  suhscr^ed  to  the 
capital  slodtf.    This  agreement  waa  With  tha  ooiTpoiMidn,  ivlikk 
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was  liable  in  the  Jirst  instance^  and  the  creditors  had  a  right  to 
clairo^  that  as  against  the  individual  members,  their  equities  ikomld 
he  worked  out  through  the  corporation. 

In  Bn'ggs  vs,  Penniman,  (8  Coweny  387,)  it  was  held  by  the 
Court  of  Errors  of  the  State  New  York,  that  the  stock  subscribed 
and  agreed  to  he  paid  into  the  company t  became  corporate  property , 
and  when .  paid  in,  might  be  reached  by  ordinary  proceedings ; 
a%d  if  not  paid  in^  a  Court  of  Equity  would  compel  the  trustees  to 
collect  and  apply  it  to  the  payment  of  debts. 

The  same  principle  was  acted  upon  in  Slee  vs*  Bloom,  (19 
Wheat.  Rep.  456,)  in  which  the  stockholders  were  required,  in 
the  first  instance,  to  pay  up  the  amount  of  their  subscriptions,  for 
the  benefit  of  the  creditors — that  this,  being  corporate  property, 
is  a  fund,  say  the  Court,  for  the  benefit  of  creditors,  existing  entire^ 
ly  independent  of  any  statut^y  provieion.  • 

[8.]  An  Act  of  the  State  of  Connecticut,  incorporating  a  manu* 
facturing  company,  provided  that  the  capital  stock  of  the  corpo- 
ration should  not  exceed  $50,000 — that  a  share  of  the  stock 
should  be  $1P0 — that  the  directors  might  call  in  the  subscriptions 
to  the  capital  stock  by  instalment,  in  such  proportions  and  at  such 
times  and  places  as  they  should  think  proper — that  within  three 
months,  not  less  than  $5,000  of  the  capital  stock  should  be  actual- 
ly paid.  There  is  a  most  striking  resemblance  between  the  pro- 
visions of  this  charter  and  that  under  consideration,  as  well  as  the 
facts  of  the  two  cases. 

After  the  stockholders  had  paid  in  40  per  cent,  on  their  sub- 
scriptions, the  corporation  became  insolvent,  having  no  visible 
property ;  and  on  a  bill  in  Chancery,  brought  by  certain  creditors, 
praying  that  they  might  be  compelled  to  pay  in  the  remaining  60 
per  cent,  (or  so  much  thereof  as  should  be  necessary,)  to  be  ap- 
plied to  the  payment  «f  the  debts,  it  was  held — 

1.  That  the  obligations  which  the  stockholders  assumed,  by 
their  subscription  to  the  capital  stock  of  the  corporationt  was  to  pay 
the  sum  o£  one  hundred  dollars  ou  each  share,  in  such  instalments 
and  at  such  times  as  should  be  required  by  the  stockholders. 

2«  That  the  amount  of  the  shares  subscribed,  and  not  the  sum  ac' 
tuallypaid  in^  constituted  the  capital  stock  of  the  corporation. 

3.  That  when  further  instalments  became  necessary  to  meet 
th^.49]^  Vf  ;<^  Gorporation,^  it  yras  the  du^  of  the  direeiors  to 
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cause  them  to  be  made— the  discretionary  power  of  the  directors 
being  moc^ai  only,  relating  to  the  time  and  manner  of  payment. 

4.  That  the  duty  might  be  enforced  by  a  decree  in  Chancery. 

Watte,  J.  in  delivering  the  opinion  of  the  Courts  says :  **  Does 
the  amount  of  shares  eubecribed,  constitute  the  capital  stock  of  the 
company,  or  only  the  amount  actually  paid  im  t  Had  these  plain- 
tiffs, when  they  dealt  with  the  company  and  gave  them  credit,  a 
right  to  look  to  the  Jarmer  as  a  fund  applicable  to  the  payment  of 
their  debts,  or  only  to  the  latter? 

'*The  unpaid  baiancei  of  the  shares  are  as  much  subject  to  the 
cal]  of  the  directors,  as  any  debts  due  the  company.  Payment 
can  as  well  be  enforced  in  the  one  case  as  in  the  other.  The  di- 
rectors can  at  any  time  collect  these  balances,  and  if  sufficient, 
pay  off*the  debts  due  the  plaintiffs.  And  why  should  they  not  do 
it  f  What  justice  itf  there  in  withholding  funds  at  their  command 
and  appHcable  to  the  payment  of  these  debts  t  It  is  apparent 
that  it  is  not  for  their  interest  to  do  it.  The  charter  requires  them 
to  be  stockholders^  and  the  bill  alleges  that  they  are  such,  and  ac- 
tually own  a  large  amount  of  the  shares  of  the  company.  A  call 
upon  the  stockholders  for  funds  to  pay  off  these  debts  of  this  in- 
solvent  company,  would  be,  in  part,  a  call  upon  themselves,  and 
might  materially  affect  their  own  interests.  They  may,  therefore, 
prefer  to  let  those  creditors  suffer,  rather  than  become  sufferers 
themselves. 

'*  It  is  true,  the  company  was  incorporated,  and  the  members 
were  not  made  liable,  in  their  individual  capacities,  for  the  debts 
of  the  company ;  but  it  was  necessary  for  the  company  to  create 
a  capital  before  they  could  obtain  credit.  This  was  done  by  the 
subscriptions  to  the  capitid  stock  ;  and  all  that  is  required  of  the  de- 
fendants in  the  present  case  is,  that  the  members  shall  discharge 
the  obligations  which  they  assumed  upon  becoming  stockholders, 
or  at  least  so  much  as  may  be  necessary  to  pay  off  the  debts  of 
the  company." 

The  charter  of  the  Planters  and  Mechanics'  Bank  declares,  that 
**  the  stock  of  the  company  shall  consist  of  one  million  of  dollars, 
in  idiares  of  $100  each,  and  the  stockholders  are  required  to  pay 
in  25  per  cent,  on  the  amount  of  their  capital  stock,  in  specie,  be- 
fore the  board  of  directors  shall  be  permitted  to  issue  their  bank 
notes  and  the  remainder  of  their  subscription,  in  such  sums  and  at 
such  times  as  the  board  of  directors  shall  require."    Prince,  125. 
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Ib  New  York,  oo  tbe  forjan^tiou  of  tba  MobawJk  laisuraiice  Com*- 
pany,  the  directors  rcBohei  to  retarFe  a  majority  ^  tke  stock  ior 
fhnmsolves*  £«ich  4irector  #uJbecribed  £br  1042  abares,  amd  gave 
a  promissory  note  for  tb«aaiottiit«  The  defeada«t»  ^li^^^oci;,  was 
one  of  these  4irectons,  giving  his  note  in  120,840  lor  1042  shares* 
The  company  became  embarrassed,  and  Wbitlock  induced  ihe 
President*  John  D.  Brown,  in  consideration  4fi$6fi0^  to  .stand  in 
his  place  for  the  shai^es.  This  was  done  without  any  sanction  of 
the  eoa^any.^  Brow»  gwro  np  (fivem  jthe  company'is  effected  to 
WUtbek,  bis  note  for  the  $20,840,  and  substituted  bis  ewn,  and 
had  the  1042  shares  of  st<Mcfc  placed  in  his  (Bcown'a)  name. 
Browa  was  Bt  this  time  insolvent.  This  was  held  to  be  a  £wid 
npoB  the  creditors  of  the  company*  and  that  Whitjock  should 
make  good  the  amouia  of  Ue  note  for  $20,840.  Vice  Chancellor 
McColm  said,  4J^  hecoM  not  irtMg  Ait  mind  to  xmy  other oomdu^ 
sum  than  that  the  defendant  teas  liable  and  ha^md  to  mdkegoodthe 
stock  which  he  subscribedjor  in  theeo$npany  on  its  organization^  and 
for  which  he  gave  his  note  in  the  09m  of  twenty  thousand*  ^e^fat 
hundred  and  fofty  doUara.  3  Edw.  Ch.  B^  215.  4-Qd  this  de^ 
cree  waa  affiraaed  by  the  Cbanoellor.    9  Po^e,  152. 

In  Alien  etai.ps.  Montgomery  Rail  Boad  Co.etai.  (11  AUl 
Rep.  N.  S.  437,)  the  Court  ask,  *"  has,  th^^a  Court  of  Equity  the 
authority  to  reach  sohscrif^Umsfar  stocks  to  sati^  a  creditor^  when 
tb^e  is  a  deficiency  of  legal  assets,  in  the  absence  of  any  call  by 
the  coipomdon  upon  its  stockhcUers  ?  That  it  ha^  is,  we  think, 
«  dear  posittoa,  as  well  on  principie  as  authority.  As  ikk^  indi> 
vtdnal  ccHperatora  oata  not,  thonselves,  personally  responsible  for 
toA  contracts  of  the  corporation,  there  is  no  responsibility  any 
where,  if  the  oapilaL  stock  is  ncft  a  fund  answerable  to  ^le  credit- 
era;  and  it  would  seem  tio  midLe  BO  diiferaace  tn  ^  r^^  wheth- 
er this  capital  stock  or  fond  existed  in  property  or  ^^uitable  aa- 
aets ;  aer  can  k  vary  the  rights  if  the  Legislature,  inatead  of  re- 
quiring the  stock  to  be  paid  in,  has  permitted  the  corporation  to 
call  for  it,  as  their  necessities  or  the  oonFeniance  of  Che  atockhoUL- 
ers  may  require.  Im  the  latter  oase^  the  suhscnption  is  a  debt  tehich 
the  corporation  tnay  oaU  fori  i^  if  the  debts  contracted  ai«  be^ 
yond  the  assets  in  hand,  it  would  be  moat  inequitable  to  neglect  or 
refoae  to  make  the  call,  so  as  to  discharge  the  debt.  It  is  on  this 
obvious  principle,  that  a  Court  of  Equity  assumes  jurisdiction^ 
and  compels  the  corporation  and  stockholder  to  do  that  which 
▼OL  Tin  63 
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justice  requires — that  is,  to  discharge  the  debt  to  the  extent  that  the 
capital  etock  remains  in  the  hands  of  the  stockhdderJ' 

[9.]  Coanse]  for  the  defendant  in  error  have  attempted  to  evade 
the  force  of  the  decision  in  Wood  vs,  Dummer,  (3  Mason,  308,)  by 
ingeniously  suggesting  that  there  the  capital  had  been  pitid  m, 
and  after  the  dissolution  of  the  corporation,  it  was  again  diatribu- 
ted  among  the  stockholders,  while  the  creditors  remained  unpaid ; 
that,  consequently,  it  was  a  mere  question  of  priority  of  Hen  as 
between  the  creditors  and  the  stockholders.  But  the  Supreme 
Court  of  Alabama,  in  their  notice  of  this  case,  very  properly  held, 
as  we  think,  "  that  the  equity  of  the  creditor  is  equally  strong 
where  the  stockholder  has  contracted  to  pay,  but  has  never  paid 
his  portion  of  the  capital  stock."  And  the  conclusion  at  which 
they  arrive  is,  that  the  creditor  has  the  right  to  pursue  a  stock- 
bolder,  when  there  is  an  4n8uflBciency  of  legal  assets,  although  the 
corporation  has  made  no  calls. 

[10.]  It  is  true  that  in  this  case,  there  had  been  no  judgment  of 
forfeiture.  But  neither  the  Court,  nor  the  counsel  who  argued 
it,  seem  to  consider  this  fact,  as  distinguishing  it  from  the  case  in 
Mason  and  others,  which  have  been  determined  upon  the  same 
grounds,  as  in  truth  it  does  not  Precedents  might  be  still  further 
multiplied  upon  this  point 

In  Nevitt  vs.  The  Bank  of  Port  Cribsonf  (already  referred  to») 
nearly  all  the  learning  on  this  subject  was  exhausted,  it  having 
been  twice  argued  with  singular  diligence  and  ability.  And 
there,  as  every  where  else,  where  the  question  has  been  raised,  a 
majority  of  the  Court  held,  that  the  property  and  debts  due  to 
and  belonging  to  the  bank  was  a  trust  fund,  subject  to  the  cogni- 
zance and  control  of  a  Court  of  Equity,  for  the  benefit  of  credit- 
ors. It  is  true,  that  Mr.  Justice  Thatcher,  for  whose  ability  I  en- 
tertain a  profound  and  undissembled  respect,  did  net  concur,  but 
delivered  a  dissenting  opinion.  But  I  must  think  that  the  legal 
world,  with  great  unanimity,  will  hold,  that  the  science  of  jnria- 
prudence  is  deplorably  defective,  if  the  assets  of  a  corporation, 
and  among  these  the  capital  stock  authorized  to  be  invested,  and 
to  which  the  public  looks  with  confidence  for  security  and  indem- 
nity, cannot  be  rescued  "  as  planks  ftom  the  wreck,"  and  saved 
^  depositors,  bill-holders  and  other  creditors ;  and  that  although 
a  corporation  is  dissolved,  vrith  or  without  legislative  interference. 
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that  a  Court  of  Equity  will  devise  a  mode,  for  the  purposes  of 
fhe  remedy,  to  hold  the  true  parties  to  their  just  obligations. 

[11.]  The  case  of  Hume  vs.  The  Winyaw  and  Wando  Canal 
Company f  {Caroiina  Lata  Joumalt  vol  l,p.  217,)  carries  this  doc- 
trine much  farther :  Chancellor  Desaussure  was  of  the  opinion 
that  the  individual  corporatcnrs  would  be  liable  in  Equity  for  debts 
contracted  with  their  consent,  beyond  the  amount  of  their  capital 
itock,  on  the  same  principle  that  they  are  bound  for  their  sub- 
scriptions to  the  capita],  unless  their  liability  is  limited  by  the 
terms  of  the  charter,  as  it  may  be,  by  express  provision  to  that 
effect.  And  there  are  not  wanting  jurists  of  great  respectability, 
who  think  that  ''  no  principle  can  be  more  equitable  than  this, 
and  none  more  just."  We  decline,  however,  endorsing  the  doc- 
trine to  this  extent,  not  caring  to  go  beyond  the  case  made  by 
the  record,  to  provoke  a  controversy  with  those  who  '*  fear  there 
is  a  tendency  in  the  judicial  mind  of  the  age,  to  seek  first  for  the 
equity  of  the  case,  as  it  is  termed,  and  then  for  the  law  to  sup- 
port it,"  which  coni^am^,  by  the  way,  Ttake  to  be  a  merited  com- 
pliment to  the  purer  and  more  elevated  morality  which  adorns  the 
pages  of  modern  jurisprudence. .  I  am  content,  however,  to  abide 
by  the  equity  **  of  the  HardwickSf  the  Thmrlows  and  the  Eldone 
of  England— of  the  MarshaUs,  the  Washingtont  and  the  Kente'* 
(and  Storys)  <*of  the  United  States — an  equity  without  discretion, 
fixed  as  the  principles  of  the  Common  Law,  and  like  it,  worthy  of 
the  freemen  o£  whose  fbitunes  it  disposes." 

It  has  been  contended  by  one  of  the  learned  counsel  for  the  de- 
fendant in  error,  that  the  amount  paid  in  on  the  shares,  and  not 
the  sum  specified  in  the  charter,  constituted  the  capital  ^ock  of 
this  bank.  It  will  be  perceived,  however,  that  the  Act  itself  has 
settled  this  question,  designating  as  it  does  in  so  noany  words,  the 
million  of  dollars  authorized  to  be  subscribed  for,  its  capital  etoek. 

Vice  Chancellor  Sandford,  in  Barry  ve.  The  Merchants*  Ex' 
dkange  Company,  (1  Sandf.  Ch.  R.  280,)  has  given  a  definitiim 
of  what  is  meant  by  the  capital  stock  of  a  corporation.  **  It  is," 
says  he,  *«the  aggregate  amount  of  the  fimds  of  the  corporation, 
which  are  combined  together  under  a  charter,  for  the  attainment 
of  some  common  object  of  public  convenience  or  private  utility. 
The  amount  is  usuMy  fixed  in  the  Aotofinoorporation^  although  it 
is  sometimes  otherwise.  It  is  thus  limited  in  referenoo  to  tho 
convemeace  <^tbe  intdaded  oorporalort,  tndyOr  <^  ifs^imnmtim 
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Md  ieimHij^  tfftJU  pMie  Mi  Uti^.  To  the  MTporsiiM,  it  fft^ 
•cribM  tk6  dmomit  And  iab^vkiieiM  of  tbek  i^Mpeetivw  €#mito* 
tiMto  to  rtie  eoiMHMi  Aifidi  the  i^oiea  niiidi  efleh  AmSL  Iwye  in  its 
dommt  Md  iMMiagMifeat»  mud  tlie  «y|>ufikiiipiwrt  of  die  prsitvof 
Ae  otWi)fy#igo>  To  the  mmu»nAkf,  k  SBHoaffOM  tko  «f«ieflc  of 
MMr  iMMM  «Mtt^l«t0d  Md  ionnhig  tlie  fe«m  of  tbo  dettngi  of  did 
tfofpofate  \oAf,  tm^  •nsbies  atery  man  to  imdf  of  ktf  tbilhy  to 
iflMt  iM  «tifigetii««l»  ftMl  petform  wfaac  it  ondortakes*  And 
Wbeftr  lt»  hi  tlioftt  iMitim<$e0r  the  Statute  requireB  the  Btock  to  to 
'  frrid  ki  l»ef0f«  the  eorporaiiAn  ean  tmtoiact  btmoess^  •e<3iirity  to 
tlk^e  iSdtttfft^tittg  with  it,  i»  thereby  Mi|>efedded  to  the  iDfofrnie^ 
tloti  df  itft  temmttt^  Theee  ol^ts^  for  the  pablie  henefic,  em 
floraetl«»e§  defeiited  by  fy«tid  end  deeepdon ;  bet  they  are  soeh  aa 
Hie  L€fgfikiletttte  h^ve  in  riew  in  Ktnidtig  the  aifio««t  of  the  ^^oi 
auteti  mA  r^qniting  h  «pecM^  stiai  0r  proportion  to  be  paid  in/' 

The  Mplta)  scook  of  a  oorporatioti,  fike  that  of  a  Umited  peErt* 
0erehi|>  ov  joint  Mock  contpaoyf  under  the  Act  ai  Mb  State,  of 
1M7,  {HtfiMck^t  373,)  ie  the  anoant  fixed  upon  by  the  partners 
or  a«k>ctales  M  their  stake  in  the  eoneern.  Upon  this,  they  get 
eredit  end  trauMtt  hnsineea.  It  nnty  ilet  all  be  actaaliy  |Potd  imi 
Mitt  tbey  tkf^  Habie  to  the  pnUie  for  Ihe  emotmt  thus  fixed.  Ad« 
dilienS  oti  the  other  hartd  nliy  be  n»ede  to  the  onipBal  stock,  by 
a  seucessftil  prosecntion  of  the  bnstdOBs ;  still  these  pr^fiu  do  not 
eoneliente  eapiitU. 

[12,]  Bat  while  it  is  coneeded  thai  this  taay  be  e  sonnd  etpc 
sition  df  the  law^  as  apf4io4b)e  to  rail  reckdend  manuiaettlring  cor- 
pofaUeesy  it  is  argaed  tbnt  it  is  otherwise  as  to  baidiing  eottpa^ 
ttiee^  Md  the  reason  assigned  is,  ^mtt^  do  business  only  on  the 
eepitkl  aetually  paid  in,  and  moredrer^  that  in  this  State,  they  pub-' 
Hrif  bjr  antkority  of  lawi  ibr  the  information  of  the  communi^, 
MMi^amiaally,  under  ombt  A  trub  statemeitt  oi  th^ir  condidoBi 
iridcb  m  #oilde  to  every  body.  The  answer  to  diis  is,  that  the 
iMOkslneke  no  such  AstiMtiotl ;  irid  when  it  is  reelected,  thes 
tbte  derporatioe,  Uke  most  other  bknking  institations  in  this  Statey^ 
is  penukted^  etpTesrty  by  kB  thartar^  to  contract  debts  by  bond^ 
bin  or  other  seenrity,  to  Mrse  tiaieB  the  antoml  of  the  cipiinl 
sCMk  Actnelly  paid  in^  and  over  and  abore  the  specie  deposited !» 
its  VMhftfiir  sel^  keeping!  (iVtnde,  127,)  k  il^rald  seem  that  liM 
prihcipl^  npeit  Uliiei  the  ooitiplailiant  propoaes  to  recover,  wenUI 
Apply  wttk  pedifltAr  ftirce  td  these  mdn^yad  Qorpotattaea*    That 
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u  to  say,  that  if  upon  $250,000  paid  in,  tbe  bank  is  authorized  to 
eontfaet  liabflities  to  tbe  amount  of  f750,000»  if  in  any  case  £qai« 
ty  woold  decree  that  so  mvcb  of  tbe  unpaid  stock  should  be  oon- 
trilmted,  as  was  necessary  to  eztinguisb  the  liabilities  of  the  cor^ 
poratiotty  it  would  be  this.  And  does  experience  proTO  that 
battki  are  less  likely  to  contract  debts  beyond  their  means,  than 
other  corporations  1 

[13.}  On  the  contrary,  their  history  demonstrates,  that  there  is 
no  bvsiiieisso  liable  to  be  averdome^  because  none  which  holds  out 
mors  tempting  prospects  to  grow  suddenly  rich — none  has  been 
managed  in  a  more  reckless  and  improvident  manner.  A  peri* 
odical  madness  seems  to  perrade  the  Union  upon  this  subject, 
from  which  none  are  exempts  **  The  cool  and  sagacious  sons  of 
New  England—- the  impetuous  and  impulsive  children  of  the 
Bouth  and  the  hardy  and  adventurous  men  of  the  West,  have  all 
perlbrmed  the  same  circuit."  Prudent  and  conscientious  bank* 
ers  (and  there  are  many  such  among  as)  need  not  and  will  not 
ccMtplain  tiX  the  checks  thus  Chrown  around  their  business.  But 
be  that  as  it  may,  any  system  of  laws  is  essentially  vicious,  which 
allows  natmral  or  artificud  persons  to  prey  upon  a  credulous  pub* 
Kg,  without  let  or  hindrance.  It  is  admitted  that  the  country  has 
sustained  infinitely  more  injury  firom  the  circulation  of  worthless 
paper,  than  from  the  issue  of  spurious  coin ;  and  the  financial 
abilities  of  the  ablest  statesmen  have  been  tasked  to  the  utmost 
to  prevent  a  recurrence  of  the  disasters  produced  from  this  cause 
in  ptst  years.  At  last  the  Legislatures  of  the  several  States,  de- 
termining to  protect  those  who  were  incapable  of  protecting 
themselves,  have  caused  provisions  to  be  inserted  in  modem  char* 
ters,  making  each  member,  to  a  certain  extent  at  least, /^ersoiMitfy 
fiiMe,  in  his  private  estate,  for  the  company  debu;  and  the 
Courts^  in  some  respects,  have  applied  the  principle  of  copartner- 
ship to  private  corporations.  Due  regard  for  the  interest  of  tbe 
eonmittnity,  in  my  humble  judgment,  requires  that  those  regula- 
tioos  and  decisions,  instead  c^  being  relaxed  by  the  Courts,  should 
be  rigidly  enforeed.  They  would  be  recreant  to  their  duty,  in 
any  wise  to  impair  the  security  thus  affimled,  and  perhaps  the 
very  best  tlMt  could  be  devised  against  esfr  tM»€»  or  i^pfvda^tM. 

[14.]  The  diird  section  o£  the  charter  declares,  that  ««if  there 
siNdl  be  a  ftilure  in  the  payment  of  any  sum  subscribed  for  by 
wmf  ]p9nonf  eopartnezBhip  or  body  politic,  when  the  same  is  re^ 
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quired  to  be  paid  by  this  Act,  the  share  or  shares  upon  which 
such  faikire  shall  happen  or  accrue,  shall  be,  for  such  fulure.  for- 
feited, aod  may  be  ag^n  sold  and  disposed  of  in  such  manner  as 
the  directors  shall  order  and  provide,  and  the  proceeds  from  such 
sale,  together  with  the  sum  or  sums  which  may  have  been  paid 
thereon,  shall  revert  to  the  benefit  of  said  corporation."  PrtncCt 
125. 

Now,  it  is  argued,  that  a  Court  of  Equity  cannot  coerco  the 
contribution  of  the  unpaid  stock,  because  the  stockholder  has  the 
right,  under  this  clause  in  the  charter,  to  abandon  his  shares  al- 
together, even  without  the  consent  of  the  corporation,  during  its 
existence.  We  apprehend  the  law  to  be  otherwise.  This  pro- 
vision in  the  charter  was  inserted  for  the  benefit  of  the  corpora- 
tion, and  not  of  the  stockholder.  It  was  thought  that  this  provis- 
ion would  coerce  punctuality  in  paying  the  calls  upon  tlie  8tx>ck- 
holders,  aod  if  not,  that  it  would  secure  to  the  company  the  spee- 
dy receipt  of  the  money,  by  the  sale  of  the  stock. 

[15.]  And  where  the  Statute,  as  here,  gives  to  a  corporation 
the  power  to  sell  the  shares  of  a  delinquent  stockholder,  the  re- 
medy is  cumu!nttv€f  and  does  not  impair  the  right  to  compel  pay- 
ment by  action.  Luttme  vt.  Bridge  Co,  2  Bihb^  577,  Tar  River 
Navigatum  Co,  vs.  Neal^  3  Hawks,  520.  Highland  Turn.  Co.  t». 
McKean,  11  Johns.  R,  89,  Hartford  ^R.  Co,  vs.  Small,  12  Camm. 
R.  499.  Dutchess  Cotton  Man.  Co.  vs.  Davis,  14  B.  233.  Her- 
kimer Man.  if  Hyd.  Co,  vs.  Small,  21  Wend.  273.  TVoy  Turn.  ^ 
R.  R.  Co.  vs.  McChemey,  lb.  296.  Bean  vs.  Cahawba,  ifc.  R.  R. 
Co.  3  AJa.  660.  Selma  and  Tenn.  R.  R.  Co.  vs.  Tipton,  5  lb. 
787.  Gratz  vs.  Redd,  4  Mar.  103.  1  Binny,  70.  4  Ala.  7. 
Chsken  Turn.  Co.  vs.  Hustin,  9  Johns,  Rep,  217. 

I  would  add,  merely,  that  the  decree  to  be  rendered,  can  and 
should  be  so  moulded  as  to  give  to  the  stodcholders  all  the  privi- 
leges to  which  they  would  have  been  entitled  und^r  the  chatter, 
had  the  stock  been  called  in  by  the  directors  during  the  existence 
of  the  corporation. 

[16.]  As  to  the  Statute  of  Limitations,  it  need  only  be  said, 
that  this  is  a  case  of  a  direct  trust,  purely  technical,  not  cogniza- 
ble at  law,  but  &lling  within  the  proper,  peculiar  and  exclusive 
jurisdiction  of  a  Court  of  Equity ;  and,  consequently,  one  not 
subject  to  the  pl^sumption  of  satisfioction  or  payment  or  waiver. 
2  Mylne  ^  Keene,  226.    4  Mylne  4*  Craig,  6S.    6  F€Sf.  48&    Sir 
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Q.  Cooper,  20*1.  1  Cox,  28,  34.  1  Jacob  ^  Walher,  61.  17 
Ve»,  87.  Not  only  is  this  claim  'not  subject  to  the  Statute  of  Lim- 
itations* but  the  doctrine  of  stale  demand  does  not  apply  to  it ; 
for  the  bill  was  filed  in  five  years  after  the  liability  accrued.  The 
right  to  go  into  Equity  accrued  from  the  time  when  the  legal  as- 
sets of  the  corporation  were  exhausted  ;  in  other  words,  when 
the  complainant  could  no  longer  make  his  remedy  against  the 
company  available  at  law.  The  return  of  nulla  bona  on  the  exe- 
cution is  dated  in  April,  1843,  and  the  bill  was  filed  in  April, 
1848,  just  fise  years  thereafler. 

Our  judgment  then  is,  that  there  was  equity  in  the  complain- 
ant's bill  ;  that  notwithstanding  the  dissolution  of  the  corporation, 
by  a  forfeiture  of  its  franchises,  the  obligation  of  its  contracts 
survived,  and  that  the  creditors  have  a  right  to  enforce  their 
claims  against  any  property  belonging  to  the  corporation,  which 
has  not  passed  into  the  hands  of  bona  fide  purchasers,  and  that 
so  much  of  the  capital  stock  originally  mibecribed  for,  as  remains 
unpaid,  is  a  trust  fund  for  the  payment  of  debts,  subject  to  be 
reached  in  a  Court  of  Equity,  and  made  available  for  this  pur- 
pose. 

[17.]  Finally,  it  is  said  that  this  bill  was  rightfully  dismissed, 
because  the  proper  parties  were  not  before  the  Court ;  that  it 
was  a  creditor's  bill,  showing  upon  its  face  that  there  were 
other  creditors,  without  stating  who  they  were,  or  the  amount  of 
their  claims ;  that  it  was  apparent,  also,  that  there  were  other 
stockholders  alike  liable  with  the  defendant,  and  no  sufficient  rea- 
son or  excuse  is  alleged  for  not  proceeding  against  them  also ; 
and  at  any  rate  it  is  insisted,  that  if  the  names  of  the  parties  are 
omitted,  that  the  amount  o^  their  claims  and  the  extent  of  their 
liabilities  should  have  been  set  forth,  and  that  for  lack  of  this  in- 
formation, no  decree  can  be  rendered — no  relief  afforded. 

But  that  above  aU,  if  this  Court  should  be  of  the  opinion  that 
the  Common  Law  consequences  of  the  forfeiture  of  a  charter 
are  saved  in  thu  case  by  the  Acts  of  the  Legislature  of  1840, 
1841,  1842  and  1843,  providing  for  the  rendition  of  the  judg- 
ment of  forfeiture,  and  fixing  the  rights,  liabilities  and  remedies 
of  debtors,  creditors  and  stockholders,  then  it  is  most  strenuously 
urged,  that  by  the  provisions  of  these  Statutes,  there  is  no  right 
reserved  to  this  complainant  to  sue,  and  no  duty  or  obligation 
reitiDg  on  the  defendant  in  this  or  any  other  proceeding,  either 
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in  a  Court  of  Law  or  Chanoerj,  to  answer  hia  demand;  that 
these  Acts  provide  a  remedy  for  the  creditors  of  the  corporatioo» 
bj  recognising  die  assignee  appointed  by  the  baidc,  and  dothing 
kim  with  power  and  authority  to  proceed  forthwith  to  the  settle- 
roent»  collection  and  payment  of  the  debts  due  to  and  from  said 
bank  institution,  according  to  the  deed  of  aastgnment  which  it  had 
made  prior  to  thejudguMMrt  of  forfeiture ;  ^at  to  die  extent 
that  the  creditors  have  rights,  they  must  be  enforced  aocordiDg 
to  the  Statutes  which  secures  them ;  and  diat  for  the  Court  to  go 
beyond  this,  '*  is  to  make  rather  than  to  admimieter  the  law.** 

This  bill,  as  the  transcript  shows,  was  dismissed  Jhr  vmmi  of 
tqmtyt  and  upon  no  other  ground.  It  is  obvious,  therefore,  that 
the  question  as  to  who  are  and  who  are  not  the  proper  parties  to 
this  proceeding,  is  one  dehors  the  record.  But  suppose  the  mo- 
tion had  been  to  dismiss  the  bill  for  want  of  propm-  parties  f 
Would  the  Chancellor  have  granted  it!  Most  assuredly  BOt» 
provided  the  necessary  parties  could  have  been  made,  and  leave 
would  have  been  given  to  make  new  parties,  either  by  an  amend- 
ment or  by  a  supplemental  bill.     Story's  Eq.  PL  §541. 

[18.]  It  is  reported  to  have  been  said  by  Lord  Hardwuke,  ta 
an  anonymous  case,  (2  Atk,  tS,)  and  in  Jomes  vs.  Janes,  (3  Atk,  1 1 1,) 
that  a  bill  in  Chancery  is  never  dismissed  for  want  o£  partiea, 
but  that  it  stands  over  on  the  payment  of  «08ts.  R.  noie.  And 
this  no  doubt  is  true,  with  thb  qualification,  provided  the 
sary  parties  can  be  made. 

[19.]  For  if  it  is  apparent  that  this  cannot  be  done,  and  there  < 
be  no  decree  without  them,  as  is  sometimes  the  case,  the  biM  of 
course  must  be  dismissed. 

[20.]  We  entertain  no  doubt  but  that  this  proceeding  ccMild  be 
maintained  by  a  creditor  directly  in  his  own  nanne,  that  the  rigiit 
exists  independent  of  any  statutory  enactments.  But  the  Legisla- 
ture having  ratified  the  appointment  of  the  receiver  in  this  case, 
on  whom,  as  standing  in  the  place  of  the  directors,  pro  hoe  vice, 
this  duty  would  legitimately  devolve,  of  calling  in  the  unpaid  stodc 
to  satisfy  the  outstanding  debts  of  the  company,  we  think  the  euit 
should  be  prosecuted  in  his  name,  unless  some  sufficient  excuse  is 
rendered  why  it  is  not. 

[21.]  As  that  he  has  fraudulently  combined  with  the  steekhold- 
ers,  as  the  directors  were  charged  with  having  dene  In  the  < 
cited  from  Connecticut,  and  as  they  are  dlegM  to  havediyae  1 
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during  the  continuance  of  the  charter,  respecting  the  ^per  cent. 
instalment ;  or  that  he  has  failed  or  refused  to  take  the  proper 
steps  to  have  this  and  the  other  denaands  due  by  the  company  ex- 
tinguished out  of  the  assets  of  the  company.  In  such  event,  the 
assignee  should  be  made  a  party  defendant 

I  am  no  enemy  to  corporations.  On  the  contrary,  I  look  upon 
them  as  the  proof,  and  in  no  small  degree,  the  cause  of  the  unpar- 
alleled advancement  of  modem  civilization.  Without  them,  ma- 
ny of  our  most  magnificent  works  of  internal  improvement,  which 
confer  such  prosperity  and  glory  upon  the  country,  would  never 
have  been  undertaken.  I  am  the  friend  of  banks,  founded  upon 
the  only  honest  principle  of  banking — the  certain  ability  to  meet 
their  obligations  promptly  and  according  to  their  tenor.  I  am  the 
friend  of  the  credit  system,  given  as  the  encouragement  to  honest 
enterprize  and  industry.  But  when  we  remember  that  the  losses 
to  the  country  within  a  few  years,  by  the  failure  of  banks,  ex- 
ceeded four  hundred  millions  of  dollars,  as  appeal's  from  a  report 
of  a  former  Secretary  of  the  Treasury,  and  that  too  before  the 
great  explosion  which  scattered  such  wide  spread  ruin,  and 
brought  so  much  dishonor  upon  the  country,  we  feel  it  to  b^  a 
most  solemn  duty  to  guard  with  vigilance  those  checks  which  are 
designed  and  so  well  calculated  to  secure  for  paper  currency  a 
substantial  basis  to  rest  upon. 

Decree  reversed  and  the  cause  remanded  for  proceedixigs  in 
conformity  with  this  opinion. 


VOL.  Tin.    64 


Digitized  by  VjOOQIC 


606  SUPREBIB  COURT  OF  GEORGIA. 


8    508 
1119    68S 


Hightower  and  othcn  v«.  Moatiau. 


No.  81w— Daniel  Hightowbe  and  others,  plaintifli  in  error,  vs. 
John  D.  Mustian,  defendant  in  error. 

[1.]  Orediton  of  an  imolrent  corporation,  whose  charter  ha*  heen  forfeited, 
and  who  have  ezhantted  their  legal  remedies  against  it,  may  sue  in  Chan- 
oarj  for  the  assets  of  that  corporation,  and  have  them  applied  in  payment 
of  ^eir  debts. 

[S.]  An  assignmeBt  of  assets  of  a  bank,  insolvent  at  the  time,  and  about  mak- 
ing a  general  assignment,  and  against  which  proceedings  are  pending  to 
revoke  iU  charter,  made  to  a  credlU^  cognisant  of  these  things,  and  by  ool- 
Insion  with  him  to  defrand  theother  creditors:  Held,  to  be  void;  and  that 
the  assets  so  assigned  to  him  is  a  trust  fnnd,  to  be  applied  to  the  payment  of 
the  dehts  of  the  corporation, 

[S«]  A  bill  defective  for  want  of  parties,  must,  generally,  be  demurred  to 
specially,  and  the  demurrer  must  show  who  are  the  proper  parties. 

[4.]  A  bill  will  not,  generally,  be  dismissed  for  want  of  proper  parties,  but 
maybe  amended. 

[5.]  Exception  to  this  rale  stated. 

In  Equity,  in  Muscogee  Superior  Court.     Decision  on  demur- 
rer, by  Judge  Alezandkb,  May  Term,  1850. 

This  bUl  was  filed  by  Daniel  Hightower,  and  other  judgment 
creditors  of  the  Planters  &  Mechanics'  Bank  of  Columbus,  alleg- 
ing, that  in  1842,  the  said  bank  borrowed  of  one  John  L.  Musttan, 
ten  thousand  dollars  in  bills  of  the  Central  Bank  of  Georgia, 
(which  were  worth  at^hat  time  75  cents  to  the  dollar)  for  which 
ibey  agreed  to  pay  interest  at  the  rate  of  16  per  cent,  per  annum ; 
diat  at  the  time,  the  bank  was  largely  indebted  to  complainants  and 
others,  far  beyond  its  means  and  resources,  and  was  then,  and 
■till  continues  to  be,  totally  insolvent;  that  shortly  thereafter,  the 
bank  went  into  liquidation,  and  assigned  all  of  its  assets  to  Rob> 
ert  B«  Alexander,  for  the  benefit  of  its  creditors,  and  in  a  few 
days  after  the  assignment,  the  charter  was  declared  forfeited  by 
the  decree  of  the  Superior  Court  of  Muscogee  County ;  that  a 
few  days  before  the  assignment,  and  with  a  full  knowledge  of  all 
the  fiicts,  John  L.  Mustian,  combining  and  confederating  with  the 
bank  to  obtain  a  fraudulent  and  unjust  preference  over  the  other 
creditors,  received  in  payment,  or  as  security  for  his  debt  and 
the  usury  thereon,  the  sum  of  $25,000  of  the  bills  of  the  bank, 
which  he  has  since  converted  to  his  own  use;  also  a  large  nam- 
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ber  ofsolyent  promissory  notes,  the  property  of  the  bank,  togeth- 
er with  the  title  deeds  to  a  large  quantity  of  land  in  Alabama, 
held  by  the  bank  as  security  for  the  payment  of  the  notes — the 
exact  amount  of  which  notes,  complainants  were  unable  to  speci- 
fy. The  bill  charged  distinctly  three  notes,  amounting  to  more 
than  $22,000,  and  that  Mustian  had  collected  on  the  assets  receir- 
ed  by  him,  upwards  of  $40,000.  The  bill  charged  the  whole 
arrangement  to  be  fraudulent  and  void. 

The  prayer  was,  that  Mustian  might  be  declared  a  trustee,  and 
might  be  held  to  account  for  the  assets  received  by  him. 

By  an  amendment  to  the  bill,  it  was  alleged  that  the  complain- 
ants were  wholly  ignorant  of  the  fraud  charged  in  the  bill,  until 
day  of  Noyember,  1848,  and  their  bill  was  filed  to  the  first 
Court  thereafter;  and  that  the  proceedings  to  forfeit  the  char- 
ter were  pending  at  the  time  the  arrangement  with  Mustian  was 
made,  and  was  well  known  to  him;  and  that  at  the  time  of  the 
assignment,  John  Banks,  as  agent  of  the  bank,  agreed  to  pay 
Mustian  25  per  cent,  on  his  said  loan,  to  be  paid  out  of  the  said 
assets,  until  the  same  was  paid. 

To  this  bill,  was  filed  a  general  demurrer  for  want  of  equity. 

The  Court  sustained  the  demurrer,  and  thb  decision  is  brought 
up  for  review. 

W.  DouoHBATT,  for  plaintiff  in  error. 

H.  Holt,  for  defendant. 

By  the  Court. — Nisbbt,  J.  delivering  the  opinion. 

This  bill  was  dismissed  upon  general  demurrer,  upon  the 
ground,  as  the  bill  of  exceptions  states,  **  that  the  complainants 
showed  by  their  own  bill,  that  they  were  not  entitled  to  the  dis- 
covery and  relief  sought  by  the  same.''  To  the  decision  thus 
made,  the  complainants  have  excepted.  The  bill  is  filed  by  cer- 
tain creditors  of  the  Planters  &  Mechanics'  Bank  of  Columbus, 
setting  forth  the  ground  of  their  claims,  respectively,  as  credi- 
tors ;  that  suits  were  instituted  by  them  against  said  bank,  judg- 
ments obtained,  executions  issued  and  returns  ofnuUa  bona  made 
thereon ;  that  said  bank  borrowed  of  the  defendant,  in  1842,  ten 
thousand  dollars  in  Mils  of  the  Central  Bank  of  GMrgia»  wUeb 
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were  at  that  time  worth  only  75  cents  in  the  dollar,  agreeing 
to  pay  him  ibr  said  loan,  interest  at  the  rate  of  16  per  centum  per 
annum  *  that  at  the  time  said  bank  was  so  indebted  to  the  de- 
fendant, Mastian,  it  was  indebted,  as  stated,  to  the  complainants, 
and  to  other  creditors,  four  hundred  thousand  dollars,  or  other 
large  sum,  exceeding  their  means  and  resources  to  pay,  and 
which  it  Was  then  and  is  yet  unable  to  pay,  and  was  then  and  is 
DOW  wholly  and  totally  insolvent  *  that  shortly  after  contracting 
said  loan,  said  bank  being  fully  apprised  of  its  situation,  in  1843, 
went  into  liquidation,  and  assigned  all  of  its  property  and  effects 
of  every  kind  to  "Robert  B.Alexander,  of  Muscogee  County,  for  the 
benefit  of  its  creditors,  generally,  who  accepted  the  trust  and  un- 
dertook its  execution  ;  that  a  few  days  after  the  assignment,  the 
charter  of  the  bank  was  declared  forfeited  by  a  judgment  of  the 
Superior  Court  of  Muscogee  County,  and  thereby  deprived  of  all 
its  franchises  and  privileges;  that  whilst  it  was  in  this  situation, 
after  it  had  suspended  and  stopped  specie  payments,  a  short  time 
before  the  execution  of  the  assignment  and  the  surrender  of  its 
charter,  and  in  contemplation  of  these  events,  said  bank  and  the 
defendant,  John  L.  Mustian,  combined,  colluded  and  confederat- 
ed together  for  the  purpose  of  giving  to  him,  said  John  L.  a  fraud- 
ulent and  unjust  preference  over  the  complainants  and  the  other 
creditors  of  the  bank,  and  in  a  secret  and  collusive  manner,  as- 
signed, transferred  and  delivered  to  him,  said  defendant,  John  L. 
in  payment  or  as  security  for  said  debt  and  the  usurious  interest 
thereon,  the  sum  of  twenty-five  thousand  dollars  of  the  bills  of 
said  bank,  which  he  has  converted  to  his  own  use  ;  also  a  large 
number  of  promissory  notes,  the  property  of  the  bank,  mostly 
given  for  lands,  and  secured  by  a  reservation  of  the  titles  ;  that 
said  Mores  were  good  and  collectable,  and  that  said  John  L.  has 
in  fhct  collected  the  money  due  on  them  ;  that  the  amount  of  ef> 
feels  so  turned  over  to  him,  was  disproportioned  to  the  debt  due 
him,  and  is  a  fraud  on  the  other  creditors  ;  that  at  the  time  of  the 
transfer,  said  John  L.  was  fully  apprised  of  the  condition  of  the 
bank — that  it  had  suspended  and  Would  soon  go  into  liquidation, 
atid  that  proceedings  were  then  instituted  to  forfeit  its  charter ; 
that  the  transfer  is  void,  and  the  assets  transferred,  or  money  col- 
lected on  them,  is  an  equitable  fbnd  in  his  hands,  which  ought  to 
be  applied  lo  the  payment  of  the  complainants  and  the  other  cred- 
itors.    The  bin  prays  that  this  assignment  to  Mustian  be  dedar- 
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ed  fraadalent  and  void,  and  that  be  be  declared  a  trustee  of  the 
assets  so  transferred,  for  the  creditors,  and  account  with  the  com- 
plainants and  pay  to  them  their  claims,  and  the  balance  be  dispos- 
ed of  as  the  Court  may  direct.     Such  is  the  bill. 

{!.]  That  creditors  of  an  insolvent  bank,  whose  charter  has  been 
forfeited,  may,  in  Equity,  sue  for  and  recover  the  assets  of  the 
bank,  and  by  decree,  have  them  applied  in  payment  of  their  claims, 
I  do  not  for  a  moment  question.  The  proposition  is  supported  by 
authority-^s  sustained  by  reason,  and  is  of  the  most  obvious  ex- 
pediency. This  question  was  settled  by  this  Court  upon  solemn 
argument,  at  the  present  term,  in  the  case  of  Hightower  vs.  Thorn- 
tOHf  which  preceded  this.  To  the  opinion  of  the  Court  in  that 
case,  I  refer,  without  more.  If  then,  upon  the  demurrer,  the 
Circuit  Judge  held,  that  the  complainants  are  not  entitled  to  the 
discovery  and  relief  sought,  because,  in  the  case  made  by  the  bill, 
they  are  not  entitled  to  sue,  we  hold  that  he  was  in  error. 

[2.]  Conceding  the  right  of  the  plaintifis  to  sue,  upon  what 
other  ground  are  they  not  entitled  to  the  discovery  and  relief?  I 
confess  I  am  wholly  unable  to  divine.  Can  the  decision  have  gone 
upon  the  ground  that  there  was  no  equity  in  the  bill — ^that  con- 
ceding all  to  be  true  which  the  bill  charges,  yet,  upon  principle, 
they  are  not  entitled  to  reliefl  Let  us  examine  the  case,  with  a 
view  to  the  equity  in  the  bill.  By  what  law  is  it  to  be  controvert- 
ed ?  Leaving  out  of  the  enquiry  all  those  rules  which  govern  con- 
veyances and  assignments  to  one  creditor  in  fraud  of  the  rights  of 
others,  I  place  this  cause  alone  upon  a  special  Statute  of  this 
State.  It  is  in  the  following  words :  *<  All  conveyances,  assign- 
ments, transfers  of  stock,  effects  or  other  contract  made  by  any 
bank,  in  contemplation  of  insolvency,  or  after  insolvency,  except 
for  the  benefit  of  all  the  creditors  and  stockholders  of  said  bank, 
shall,  unless  made  to  an  innocent  purchaser  for  a  valuable  con- 
sideration, and  without  knowledge  or  notice  of  the  condition  of 
said  bank,  be  fraudulent  and  void."  Prince,  633.  This  Statute  is 
so  plain  that  it  does  not  require  a  single  word  of  elucidation.  The 
only  enqairy  is  thi»-^o  the  averments  in  the  bill  bring  the  plain- 
tiffs* case  within  its  operation  t  They  do,  and  go  beyond  its  re- 
quiremenu.  The  bill  charges  that  the  complainants  have  ex- 
hausted their  legal  remedies  against  the  bank — they  have  sued  it 
to  insolvency  ;  that  the  corporation  is  insoloent,  and  was  insolvent 
at  the  titne  the  assignment  to  Mustian  was  made;  that  the  officers 
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ffthe  bank  and  Muttian  knew  afiU  vMoltency^  and  thai  the  a^sigm- 
nunt  teas  made  in  contemplation  of  the  general  oMignment  and  tuT' 
render  of  its  cJtarter  ;  tltat  at  the  time  when  the  assignsnent  was 
made  to  Altutian,  it  teas  suspended  and  proceedings  had  then  been 
instituted  to  revoke  its  charter ,  and  that  the  officers  of  the  bank  and 
tie  defendant,  Mustian,  under  all  these  circumstances,  combinedand 
colluded  together  to  make  the  assignment  to  him,  in  order  to  de- 
fraud the  camplainants  and  the  other  creditors.  Could  avermeDts 
be  plainer  or  stronger  ?  Under  them,  there-  can  be  no  pretence 
that  the  defendant  is  within  the  saving  in  the  Statute  in  &yor  of 
innocent  purchasers,  without  notice.  If  these  avennents  are  true, 
(and  the  demurrer  admits  their  truth)  the  assignment  to  Mustiass 
is  fraudulent  and  void,  and  the  complainants  have  a  right  to  have 
it  so  declared  by  a  decree.  If  void,  then  these  assets  are  a  trust 
fund  in  his  hands,  which  £iquity  will  lay  hold  of  and  appropriate 
to  the  debts  of  the  bank.  The  case  made  by  the  bill,  abounds  in 
equity. 

[3.]  Whether  the  general  assignee  of  the  bank.  Judge  Alexan- 
der,  ought  not  to  have  been  made  a  party  to  this  bill,  seems  not  to 
have  been  decided  by  the  Court  below.  The  bill  of  exceptions 
does  not  show  that  it  was,  and  we  infer  from  the  state  of  the  plead- 
ings that  it  was  not  The  demurrer  was  general.  No  special 
demurrer  of  any  kind  appears  to  have  been  filed.  The  non-joio- 
der  of  parties  is  available,  generally,  by  special  demurrer ;  and  the 
demurrer  must  show  who  are  the  parties  wanting,  and  this,  that 
the  plaintiff  may  attend.  This  is  the  general  rule.  DanieTs  Chi 
Prac.  335.  3  P.  WiUiams,  269.  11  Vesey,369.  Mit/ord's  Eq. 
Plead,  by  Jeremy,  180, 181.  4.  My.  if  Craig,  17.  Story's  Eq. 
Plead.  §543. 

[4.]  It  has  been  held,  however,  that  upon  demurrer  to  a  bill  for 
want  of  equity,  the  objection  that  the  bill  is  defective,  for  vrant 
of  parties,  may  well  be  taken.  See,  Note  to  DanieTs  Ch.  Prac.  on 
page,  619.     The  general  rule  is,  no  doubt,  as  first  ^ated. 

Be  this  as  it  may,  when  a  bill  is  demurred  to,  for  want  of  par- 
ties, and  the  demurrer  sustained,  the  bill  is  not  dismissed,  but  the 
party  may  amend.  Story's  Eq.  Plead.  §§541, 237, 884.  1  Myl.  4r 
Craig,  433.  Mitford's  Eq.  Plead,  by  Jeremy,  326.  2  Younge  if 
Coll.  297.  1  P.  Wm.  428.  S.  C.  1  Stra.  95.  3  Atk.  112.  S. 
C.  1  Dick.  R.  96. 

[5.]  The  only  exception  to  this  rule  is  in  cases  where  the  nee- 
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essary  parlies  cannot  be  made.  In  that  event,  the  bill  will  be 
aismissed.  3  Bro.  Ch.  R.  25.  7  Cranch'r,  R.  69, 99.  Story's  Eq. 
Plead.  §581,  86.  We  infer,  then,  (the  bill  being  dismissed,  tbe 
Coart  abiding  the  rule,)  that  there  was  no  point  made  or  decision 
had,  as  to  defect  of  parties.  Still,  it  appearing  to  us  from  the  bill, 
that  there  was  a  general  assignment,  and  the  trust  accepted,  and 
farther,  it  being  judicially  known  to  us  that  the  assignment  and 
the  designation  of  the  assignee  were  aflBrmed,  and  Judge  Alexan- 
der made  the  representative  ofihebank,  by  Act  of  the  Legis- 
lature, we  do  not  think  it  a  departure  from  our  duty  to  say,  that 
he  ought  to  be  made  a  party,  or  some  sufficient  excuse  be  given 
why  lie  is  not  made  a  party  to  this  bill. 
Let  the  judgment  be  reversed. 


No.  82.— Thomas  Stocks  and  others,  plaintiffs  in  error,  ve.  Van 
Leonard  and  others,  defendants  in  error. 

[1.1  A  bill  by  the  creditors  of  an  insolvent  corporation,  alleging  a  fraudulent 
^  combmation  and  collusion  between  the  oMtignee  and  dOtors  of  the  institu- 
tion,  to  ugure  and  defeat  tbe  creditors,  makes  a  proper  case  for  the  inter- 
position of  a  Court  of  Eqni^. 

[2.]  In  Courts  of  Equity,  the  SUtnte  of  Limitations  dees  not  begin  to  run  in 
cases  of  fraud,  until  the  discovery  of  the  fraud. 

In  Equity,  in  Muscogee  Superior  Court.  Decision  od  demur- 
rer by  Judge  Alexander,  May  Term,  1850. 

The  bill  in  this  case  was  filed  by  Thomas  Stocks  and  others,  as 
judgment  creditors  of  the  Chattahoochee  Rail  Road  &  Banking 
Company,  showing  that  they  had  prosecuted  their  legal  remedy 
till  a  return  of  **ntdla  bona''  had  been  made  by  the  Sheriff;  that 
the  said  company,  being  in  failing  circumstances,  made  an  assign- 
ment  of  aU  its  assets  to  Van  Leouard  and  others,  as  general  as- 
signees,  for  the  benefit  of  the  creditors  of  the  bank  i  that  the  as- 
Bignees  accepted  the  trust,  and  received  property  amountiDg  to 
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$250,000 ;  that,  instead  of  collecting  and  appropriating  them  to 
the  creditors  of  the  bank,  the  assignees  colluded  and  combined 
with  the  debtors  of  the  bank,  and  tfllowed  them  to  purchase  the 
bills  at  a  grest  discount,  as  low  as  5  cents  in  the  dollar,  and 
with  them  pay  off  their  liabilities  to  the  bank ;  that  the  assignees 
had  collected  a  sm^U  portion  of  the  assets  and  appropriated  them 
to  their  own.  use;  that  when  called  on  by  complainants  to 
account  for  the  manner  in  which  they  had  discharged  their  trust, 
they  refused  to  ftimish  any  explanation  or  information,  alleging 
that  tliey  had  been  advised  by  counsel  not  to  do  so,  as  it  wooM 
furnish  information  upon  which  a  suit  might  be  instituted;  tbe 
bill  prayed  for  an  account  and  decree. 

By  an  amendment,  the  names  of  several  debtors  were  includ- 
ed, who  had  fraudulently  combined  with  the  assignees  to  pay  off 
their  debts  with  the  depreciated  bills  of  the  bank,  and  a  decree 
was  prayed,  that  they  should  pay  the  amount  of  their  debts  into 
Court,  with  interest  thereon. 

By  a  subsequent  amendment,  it  was  alleged,  that  the  fraud 
charged  in  the  bill  came  to  the  knowledge  of  complainants  in  the 
year  1848. 

Hampton  S.  Smith  and  three  other  debtors  of  the  bank,  made 
defendants  to  the  bill,  demurred  thereto  for  want  of  equity. 

The  Court  sustained  the  demurrer,  and  dismissed  the  bill  as 
to  the  defendants  demurring,  and  this  decision  is  assigned  as  er- 
ror. 

W.  DouoHERTT,  for  plaintiffs  in  error. 

H.  Holt,  for  defendants. 

By  the  Court. — Lumfkin,  J.  delivering  the  opinion. 

This  was  a  bill  filed  by  Thomas  Stocks  for  himself  and  in  be- 
half of  all  the  creditors  of  the  Chattahoochee  Rail  Road  9c  Bank- 
ing Company  of  Georgia.  It  alleges,  that  in  July  1841,  the  com- 
plainant held  and  owned  the  notes  and  bills  of  said  corporation, 
amounting  in  all  to  $580 ;  that  he  instituted  suits  and  obtained 
judgments  for  the  same,  upon  which  executions  were  issued  on 
the  14th  day  of  January,  1842 ;  that  the  corporation  being  insol- 
vent, a  return  of  **  no  property  to  hejound"  was  made  thereon  by 
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liM  proper  ofiew,  oa  thd  Idtfc  day  of  Apriliof  die  sAiiie  jma.  Tto 
Ml  fturther  chorfOB,  f&at  tke  eorpoiftifioii  being  ui  fttOitt^;  mvoiiiiii> 
•caiioeo,  and  desivoiMi  todieclitrge  w  ItabyideB-^  equdljr  and  ae^ 
Mrdiitg  totk&pinneiplea^of  jiMtilc^'Wkboiit  gMttgf  dr  irihl>Wittg^» 
pv8fere«ce  to  soy  creditor  oter  andtfaer,  but  to^  pa^  ail  aKke^  a« 
fttr  aetiie  aaeets*  would  enable  t^m^to  do-so,  en  the  iTtti'day  of 
Jaly;  1841,  tracnsferred'  and  asogtied  to'  Van  Leeiwrdr  John  Bes« 
liMMie  and  WiIKain  P'.  Yonge,  alP  of  iltek  real  und  peraonaTeattete; 
notea^  bilb  of  erchange;  acooums  and  every  other  e^iidende^  of 
debt  and  apeciea  oT  property  belonging  to'  said  eorporatien,  ni 
tmat,'  for  the  ereditors  and  atodkbeldetB.  k  dlegetf  ikB»  tbo^  tvnM 
was  duly  accepted  and  tbe  aaaignment  placed  upon<  die  recdrdtif 
and  that  the  said  trustees  might  and  ought  to  hate  reali2^t  and 
colleeted  the  sum  of  $1^0,000^  oredier  large  amount,  Ihom  ^id 

p&ratum  aHd[fi)r  the  pmrp<>9t^tHJ%tring  andf  diefi^auditig  tMe  em^ 
fkiitHaHtaHd  ike  oth^  credkbrei  dHd^^preveMi  IktmfrmHcdliketmf 
ikeir  de^Ut  takoSlydHd  totaUy  negieeted  and  refill  tio  cMeeed 
large  portiam  qf  the  corpartaioH  dt^tB'wlUch  toere  a$signeeb  tf9  tkJsmt 
mr  to  take  amy  Mteffar  that  fmrpoee^  ami  that  they  permitted  (USiere 
l»  iettle  their  dehtein  s/uch  a  tnmmer  09  they  thought  proper,  hy*pm^ 
during  upf  4/ter  the  aeeignmem  ttkisegieeuied,  ^  hUhandSdH^^ 
the  cmpomtum  at  at  i>ef*y  great  dimmnt,  a$  low  a^jine  eentB  otcike 
dM^,  and  exchange  the  eamef^  their  e/wn  debit,  and  thw  etdeti- 
tuting  thojte  eo  purchased Jbr  the  debte  amgned  ae  q/^e»aid,Jbr  the 
heneJU  qfthe  compiamant  and  the  other  creditors  4^  the  dOrpoi^atioii* 
The  bill  farther  charges,  that  the  trustees  collected'  some  of  the 
debts  ti^nsferred  to  them,  in  good  current  funds,  and  applied 
them  to  their  own  use,  and  had  wholly  failed  and  refused  to  pay 
over  to  the  complainant  and  the  other  creditors,  any  part  or  pdr- 
don'of  the  proceeds  of  said  assets,  property  and  effects  ill  the- as- 
signment, and  that  when  called  upon  to  explaki  and'  account  for 
the  manner  in  which  they  hadegceouted  the  trust,  they  refused 'td 
furnish  any  explanation  thereof,  or  to  give  any  infbrmadon  Unteb^ 
ing  the  same,  assigning  as  a  reason,  that  they  bad  been  adTiked 
by*  their  cotinsel  not  to  do*  so^  as  it  woidd  fiimish:  maAi^  uped 
whidi  suit  might  be  insdtuttod. 

Byieaire  of  the  CUmrt,  sie^etiri  aiAendventa;  tft*stfndi^tias0B) 
were  made  to  the  bill,  in  one  of  which  it  is  stated*  tfaair'appliek^ 
tien  was  made' in  theSprfa:%  of  184^  by  WiBiaiff  Dougleitty,  as 
TOL  Tin  65 
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dM  attorney  of  the  creditors,  to  WDlUm  P.  YcMige,  one  of  the  m- 
■igDees*  fi>r  an  aeeount  and  exhibition  of  his  actings  and  doings 
at  such,  ^and  for  an  inspection  of  the  corporation  books.  Yonge 
fi^^**^  that  he  had  the  books,  but  revised  to  show  them,  nnder, 
as  he  alleged,  the  pn^ssional  instmction  of  his  attorneys ;  and 
the  complainant  assigns  this  as  his  reason  and  excuse  for  not 
knowings  because  he  had  no  means  of  knowing,  until  the  answers 
of  the  assignees  were  filed,  of  the  firauds  and  collusion  charged  in 
the  bill,  nor  of  the  manner  in  which  the  debtors  of  the  corpora- 
tion  settled  with  the  assignees,  which  was  in  November,  1848,  or 
about  that  time.  The  prayer  of  the  bill  is  for  an  account  of  the 
trust  fiind  and  a  settlement  of  the  creditors'  claims-— the  appoint- 
ment of  a  receiver.  Sec 

To  the  bill,  a  general  demurrer  was  filed,  for  want  of  equity, 
on  the  10th  of  June  last,  by  a  portion  of  the  defendants,  namely : 
Hampton  S.  Smith,  Harper  &  Holmes,  Geo,  W.  B.  Towns  and 
"William  W.  Garrard.  There  was  also  a  plea  of  the  Sutute  of 
Limitations  interposed  at  the  same  time,  and  William  W.  Garrard 
insisted  on  his  discharge  in  bankruptcy. 

On  the  20th  of  June,  the  cause  coming  up  for  argument,  the 
aolicitor  for  the  complainant  moved  the  Court  to  strike  said 
demurrer  and  pleas  from  the  record,  on  the  ground  that  they 
were  not  filed  at  the  proper  time.  As  a  reason  and  excuse  for 
the  delay,  the  defendants,  by  their  solicitor,  showed  that  the  usual 
rule  had  not  been  taken  in  the  case  ;  and  that  the  Court,  at  the 
November  Term,  1849,  did  not  sit  but  a  few  days,  in  consequence 
of  the  indisposition  of  the  Judge,  and  was  adjourned  over  to  the 
Spring  Term.  The  Court  overruled  the  motion  to  dismiss  the 
demurrer  and  pleas,  and  the  solicitor  for  the  complainant  except- 
ed. 

The  Court  then  proceeded  to  consider  the  demurrer,  and  after 
argument  had  thereon,  sustained  the  demurrer  and  dismissed  the 
bill ;  and  to  this  decision,  counsel  for  the  complainant  excepted, 
and  now  assigns  the  same  as  error. 

Preferring,  as  we  do,  to  have  questions  of  practice  determined 
by  a  fkll  Court,  we  shall  pass  over  the  first  exception  taken  in  the 
Court  below,  especially  as  the  abjudication  of  it  is  rendered  un- 
neoessary,  for  the  present  at  least,  by  the  view  which  we  have  ta- 
ken of  tlds  case. 

[1.]  The  only  question,  then,  for  the  consideration  of  this  Court 
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10,  was  there  equity  in  the  complainaiits'  bill  1  The  record  does 
mat  disclose  the  grounds,  and  I  am,  I  confess,  at  a  loss  to  concette 
how  the  Chancellor  came  to  make  a  decree  of  the  dismissal  6f 
the  bin  for  want  of  equity.  Some  two  or  three  hundred  thousand 
dollars  worth  of  property  transferred  by  an  insolvent  corporation 
to  assignees,  for  the  payment  of  its  debts  nine  years  ago — ^no  ac- 
count rendered — all  accounting  refused  when  called  for— -the  trus- 
tees charged  with  having  received  a  portion  of  the  funds  and  ap- 
propriating them  to  their  own  use— ^with  failing  and  refuring  to 
collect  a  large  amount  of  the  trust  debts,  or  to  take  any  steps  for 
that  purpose,  and  fraudulently  combining  and  colluding  with  the 
debtors  of  the  institution  to  settle  their  debts  in  such  a  way  as 
would  defeat  the  creditors !  I  must  say,  that  were  I  to  draw  on 
my  fancy,  instead  of  the  facts  charged  in  the  bill  and  admitted  by 
the  demurrer  to  be  true,  to  frame  a  case  which  would  address  itself 
with  peculiar  force  to  the  consideration  of  a  Court  of  Equity,  I 
should  find  it  difficult  to  state  it  more  strongly. 

So  far  as  the  demurrants,  who  were  the  debtors  of  the  corpora- 
tion, are  concerned,  their  liability  is  that  of  persons  who  deal  with 
others  holding  a  fiduciary  character,  and  collude  with  them  in 
violation  of  their  trust.  All  such  are  deemed  in  equity  partioipet 
Jraudie;  the  trust  is  forced  upon  them,  and  they  are  compelled  to 
perform  it  in  the  same  manner  as  the  trustee  himself  The  same 
doctrine  is  applied  to  them  which  governs  the  cases  of  executors 
and  administrators,  confederating  with  the  debtors  of  the  estate, 
either  to  retain  or  waste  the  assets.  In  such  cases,  the  creditors 
will  be  allowed  to  sue  the  debtors  directly  in  Equity,  making  the 
representative  also  a  party  to  the  bill,  although,  ordinarily,  the 
executor  or  administrator  only  can  sue  for  the  debts  due  the  de- 
ceased. GHhert  vt,  Thomas  et  aL  3  KeUy^  575,  and  authorities 
there  cited,     Worthey  et  al,  vs.  Johnson  et  al,  8  Ga,  Rep,  239. 

[2.]  As  to  the  plea  of  the  Statute  of  Limitations,  it  has  become 
the  settled  rule  of  this  Court,  that  in  cases  oi  fraud  it  does  not  be- 
gin to  run  until  the  party  who  is  entitled  to  sue  discovers  the  ftef. 
Conyers  vs,  Kenan  4-  Hand,  4  KeUy,  308.  8  Oa.  Rep.  1.  Hid, 
97.  Here  it  is  alleged  in  the  amended  bill,  that  the  complainant 
did  not  acquire  a  knowledge  of  the  transactions,  upon  which  he 
seeks  a  recovery,  until  November,  1848,  or  about  that  time. 

The  judgment  of  the  Court  below  must,  therefore,  be  reversed, 
and  the  cause  reminded  for  fiirlher  proceedings. 


Digitized  by  VjOOQIC 


tU  8PPR1MB  COORT  OF  QBORGLA.. 

OwMiy  v*.  J<«i«»  and  oihsn» 

1X9^  aS^T-t^EMTAW  Oa»k»  Mrigoee^  ice  pkwriff »  «rFor,  «t.  8u- 
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knowledge,  mf  if  it  is  done  hy  hinuelC  he  mnit  jLOfwer  f»mtktBlif  and  not  aoi^ 
cording  to  h^i  remembrtmce  or  6e^.    This  is  not  an  invariable  rule,  and  ey- 
ery  case  most  depend  in  some  degree  on  its  circomstances. 
[S.]  An  exception  to  the  rale  is  in  cases  where  the  fact  charged  is  not  recent, 
0h9$  M,  has  not  acoraed  within  six  years.    The  answer  in  this  case  held 

In  Equit^»  in  Muscogee  Superior  Court*  Exceptions  to  an- 
swer.    Decision  b^  Judge  A^exavde|i,  May  Term,  1850. 

This  was  a  bill  filed  by  Edward  Carey,  as  assignee  of  die  Bank 
of  Columbus,  against  the  stockholders  of  the  Chattahoochee  Rail 
Road  Jc  Banking  Co.  and  alleged  that  Seaborn  Jones  and  others 
became  subscribers  for  stock,  and  held  and  owned  certain  shares 
in  said  company,  goiqg  on  to  specify  them ;  and  then  alleged 
''that  die  aforesaid  persons  were  stockholders,  each  to  the  amount 
before  stated,  on  the  1st  day  of  Apri),  1841,  and  continued  such 
until  the  corporation  was  dissolved  in  1843." 

JoneS;  in  his  answer,  stated  that  he  did  promise  in  1838  to  sub- 
scribe for  300  shares  of  stock  in  the  company,  and  to  give  a  mort- 
gage to  secure  the  payment  thereof,  but  according  to  his  recol- 
lection and  belief,  he  never  did  subscribe  for  the  same  or  any 
number  of  shares,  por  did  he  give  any  n^ortgage  to  secure  the 
same,  as  the  commissioners  appointed  failed  to  call  on  him  for  bis 
subscripdon ;  th^t  he  never  paid  in  any  thing  on  any  shares,  and 
has  no  recollection  that  he  ever  subscribed  for  any  shares. 

This  answer  was  excepted  to  a3  insufficient  in  not  answering 
the  allegadons  above  r^cit^d-  The  Court  overruled  the  eipcep- 
dons,  and  this  decisiop  is  assigned  for  error. 

W.  Dougherty,  fbr  plaindffin  error. 

H.  L.  BswNiNO)  for  defendants. 

JBy  Al  C%9irl.*TrN«iBBT,  J.  i^vmmg  the  c^ion. 

We  are  of  die  9pmon  tbitt  tbp  m»ww  w  AUl  fDQugh.  wi  Aii 
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the  exceptioDB  to  h  were  weU  overmled.  The  charges  in  the  bill 
BtM  not  to  foe  ftoswered,  are  the  following :  **  The  fbUowiag  per- 
sona, all  of  eaid  Oonnty,  became  Bufoicrifoers  for  atook«  and  held 
and  owned  five  thousand,  six  hundred  mnd  forty  shares  m  said 
company,  in  the  following  proportions,  to  wit :  Beahom  Jones» 
three  hundred  shares." 

This  charge,  to  individualise  it,  is  this :  ^'Seaborn  Jones  became 
a  subscriber  for  stock,  and  held  and  owned  three  hundred  shares 
in  said  company." 

Again  the  bill  charges,  **  that  the  aforesaid  persons  (a  long  list 
of  defendants  named,  and  among  them  Col.  Jones)  were  stodL- 
holders,  each  to  the  amount  of  shares  before  stated,  on  the  1st  day 
Ckf  April,  1841,  and  continued  to  be  stockholders  until  the  said  cor- 
poration was  dissolved." 

To  individualise  again,  this  charge  is  this:  **  The  aforesaid  Sea- 
bom  Jones  was  a  stocldiolder  to  the  amount  of  shares  before  sta- 
ted, on  the  Ist  day  of  April,  1841,  and  continued  to  be  a  stock- 
holder until  said  corporation  was  dissolved." 

The  plaintiff  in  error  contends  that  the  former  of  these  charges 
is  not  folly  answered,  and  that  the  latter  is  not  answered  at  all. 
Beiore  adverting  to  the  answer  of  CoL  Jones,  it  will  be  well  to 
enquire  what  is  the  law  as  to  the  fulness  of  answers  in  Chancery. 

[L]  If  a  defendant  does  not  demur  or  plead  to  a  bill,  he  must 
answer*  The  plaintiff  is  entitled  to  a  discovery  from  the  defend- 
ant, of  aU  matters  charged  in  the  bill«  which  are  necessary  or 
proper  to  ascertain  facts  material  to  his  case,  and  to  enable  him 
to  obtain  a  decree ;  and  he  must  answer  fully.  What  is  a  full 
answer,  is  not*  and  in  the  nature  of  the  case  cannot  be,  tested  by 
any  invariable  rule.  "  In  general,"  says  Mr.  Story,  '*if  a  fact  is 
chai^gedf  which  is  within  the  defendants  own  knowledge,  as  if  it 
is  done  by  himself,  he  must  answer  positively,  and  not  to  his  r^ 
membrance  or  belief,  at  least  if  it  is  stated  to  have  happened  with- 
in six  years  before."     Story'*  Eq.  Plead,  §854. 

In  this  case — the  fact  charged — the  subscription  to  the  stock  of 
this  company  must  be  eonodered  as  within  the  knowledge  of  the 
deinidaot,  because  it  is  an  act  charged  to  be  done  by  himself 
The  above  general  rule  is,  therefore^  applicable  to  this  case.  As 
to  rtemt  facts  within  his  knowledge,  the  defeodaat  must  answer 
positively,  and  not  on  belie£  Writers,  however,  on  Equity  Prac- 
ti«t  ndoiit  that  there  is  great  practical  difficulty  on  thia  bead. 
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Eren  when  the  fact  charged  is  recentt  the  defendcuit  is  not  a}» 
ways  required  to  answer  it  literal]  j  as  laid.  The  answer  mmC 
meet,  howerer,  the  statement  in  the  bilL  There  most  benoera- 
BioB — no  evidence  of  any  thing  withheld.  It  must  be  manifest 
that  the  answer  is  fx  animo, 

[2.]  One  exception  to  the  rule  is,  the  remoteness  of  the  fact  or 
act  charged.  It  is  not  recent^  unless  it  has  occurred  witiiin  seven 
years,  according  to  Lord  Clarendon — sir  years,  accorcKng  to  the 
text  of  Story.  The  defendant  in  this  case  is  entitled  to  the  benefit 
of  this  qualifieation  of  the  rale.  The  fieict  is  charged  to  have  oc- 
curred more  than  six  years  before  the  service  of  the  bill  on  OoL 
Jones.  Where  the  fact  is  recent.  Judge  Story  says,  **  although 
the  answer  must  meet,  in  some  way  or  other,  every  statement  in 
the  bill,  and  the  defendant  is  required  to  speak  *'  to  the  best  of 
his  knowledge,  remembrance,  information  and  belief,"  yet,  there 
will  be  partial  admissions  and  denials  of  every  shade  and  charac* 
ter — some  delivered  in  terms  of  uncertainty-— some  mixed  op 
with  explanatory  and  qualifying  circumstances,  and  some  verj 
loose  and  general  in  their  language  and  import.'*  Equity  Plead. 
§854.  Again  he  says,  '*  However,  it  is  plain  that  no  positive  rule 
can  fully  provide  for  all  the  various  difficulties  in  cases  of  this  sort, 
and  each  case  must,  therefore,  be  decided  upon  its  own  circum- 
stances." Equity  Plead.  §855.  See,  Oowp.  Eq.  PL  314.  Mit- 
ford^e  Eq.  PL  by  Jeremy^  309,  310.  2  Daniel's  Ch.  JR.  257.  1 
Paige's  IL  406.  3  Ibid,  210.  1  Story's  R.  296.  3  Ibid,  590. 
2  Younge  4-  Ckdl.  3. 

Although  we  are  disposed  to  hold  the  rule  with  strictness,  that 
when  the  fact  is  recent  and  within  the  d^endant's  knowledge,  he 
must  answer  positively,  yet  we  are  compelled  to  say,  upon  au- 
thority, that  it  is  not  an  unvarying  rule.  This  being  so,  and  par- 
ticularly as  the  facts  charged  in  this  case  transpired  a  number  of 
years  before  the  bill  was  served,  we  do  not  feel  constrained  to  ap- 
ply it,  but  are  at  liberty  to  pass  upon  thb  case  according  to  the 
eircumstances. 

Col.  Jones,  in  his  answer,  states  that  according  to  his  recollec- 
tion and  belief,  in  1838,  he  promised  that  he  would  subscribe  f>r 
stock  in  said  company,  and  give  a  mortgage  upon  real  estate  to 
seeure  the  payments  on  it— the  number  of  shares  he  promised  to 
subscribe  for,  he  does  not  recollect — it  might  have  been  three 
hundred.    He  then  proceeds  to  say,  <' But  tfan  defendant,  fitrdmr 
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answeriDg,  says,  that  according  to  his  recollecuon  and  belief,  be 
never  did  subscribe  for  the  same,  or  any  number  of  shares,  nor 
did  he  give  any  mortgage  on  any  real  or  personal  property  to  se- 
cure the  payme&t  of  any  shares,  as  the  commissioners  appointed 
to  take  subscriptions  failed  to  call  on  this  defendant  to  subscribe 
ibr  the  same,  and  to  execute  any  mortgage  to  secure  the  payment 
of  such  subscriptions." 

In  the  conclusion  of  his  answer,  he  farther  says,  <*  that  he  him* 
self  never  paid  in  any  thing  on  any  shares,  and  has  no  recollection 
that  he  ever  subscribed  for  any  shares,"  and  these  are  all  the  re- 
sponses of  any  kind  made  to  the  allegations  of  the  bill,  which  I 
have  before  set  forth.  These  responses,  it  is  claimed,  are  not  fuU 
enough  to  the  first  charge,  and  are  no  answer  at  all  to  the  second. 
They  are  claimed  not  to  be  full  enough,  because  upon  recollec- 
tion and  belief  and  not  positively  upon  knowledge.  The  lapse  of 
time  will,  in  this  case,  justify  an  answer  in  this  form*  particularly 
when  so  full,  as  to  explanatory  facts  and  circumstances,  as  this  is. 
It  is  not  an  impossible  thing,  that  one  engaged  in  various  pur- 
suits and  conducting  numerous  forms  jof  business,  as  Col.  Jones, 
for  ten  years  back,  should  find  it  impossible  to  swear  positivel]^ 
about  a  transaction  that  roust  have  transpired  son^e  ten  or  eleven 
years  ago.  With  most  men,  no  faculty  is  more  treacherous  thaa 
memory.  Some  regard  must  be  paid  to  the  conscience.  Courts> 
of  Chancery  will  not  force  that,  or  force  a  party  to  hazard,  unnec- 
essarily, its  violation.  This  answer  seems  on  its  face  to  be  as  full 
as  the  party  can  conscientiously  make  it — it  seems  not  to  be  eva- 
sive—it develops  facts  in  aid  of  its  denial — ^it  does  not  indicate  any 
thing  withheld.  If  this  answer  be  contrary  to  the  fact,  there  is  aa 
much  perjury  in  it,  as  if  it  was  positive  upon  the  knowledge  of  the 
party.  Whether  it  would  be  sufficient  to  dissolve  an  injunction* 
is  a  different  question.  We  must  believe  that  it  is  sufficient  to  over- 
rule the  exception  founded  on  the  first  allegation  in  the  bill  above 
recited. 

The  second  allegation,  to  wit:  *<the  aforesaid  Seaborn  Jones 
was  a  stockholder  to  the  amount  of  shares  before  stated,  on  the 
first  day  of  April,  1841,  and  continued  to  be  a  stockholder  until 
said  corporation  was  dissolved,"  is  claimed,  by  the  plaintiff  in  er- 
ror, to  be  a  distinct,  independent  charge,  that  at  that  time,  (April, 
1841,)  he  was  a  stockholder,  and  continued  so  to  be  until  the  dis- 
solution of  the  corporation,  and  requires  a  distinct  answer.    It  is 
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•rgtte^  that  if  Col.  Jones  dad  not  subaeribe  fbr  Btoek«  and 
not  the  holder  of  icoek,  as  first  charged,  yet,  this  being'  tyae>  he 
migfat  haTe  been  the  holder  of  stock  in  1841,  hj  purchase,  and  that 
this  charge  was  intended  to  meet  jast  that  iBtate  of  the  hcts.  Ob* 
tbe  other  hand,  it  is  insisted  that  this  dtiSTge  is  but  a  cendnmni' 
from  the  preTioos  charge,  and  nrast  be  taken  in  connection  willfr 
it.  The  first  charge,  says  the  counsel,  is  that  he  (Jones)  became 
a  snbscriber  fbr  stock,  and  held  and  owned  three  hundred  riiairas; 
and  the  second  avers  that  these  three  hnndred  diares,  thus  subscribe 
ed  fbr,  he  held— that  is,  had  not  parted  from,  in  1841,  nor  npto 
the  dissolution  of  the  charter,  and  the  denial,  ^erefore,  ef  the 
first  charge,  is  i^so  a  denial  of  die  second;  and  such  we  think  the 
fiiir  construction*  The  last  allegatiourefers  to  theshares  mentioned 
in  the  first,  in  the  words,  <'to  the  amount  befi>re  stated'^— 4hat  i^ 
to  the  amount  of  tiiree  hundred  shares,  whidi  he  was-  befiyre 
charged  with  being  a  subscriber  for.  It  is  a  ccmclusion  drawn 
from  the  first  diarge^-^haA  conclusion  is,  having  subscribed  and 
held  at  the  outset,  300  shares,  he  heTd  the  same  in  1841,  and  up 
to  the  dissolution.  Eighteen  hundred  and  fbrty  one  was  the  time 
at  whidi  the  bill  charges  the  insolvency  of  the  corporation.  Ic 
was  probably  deemed  important  by  the  pleader,  that  he  should 
aver  that  he  was  a  stockholder  at  that  time — that  is  to  negative 
the  idea,  that  he  had  before  that  time  so  parted  with  Hie  stock  ae 
to  protect  him  from  liability.  Thb  reasoncMy  was  the  object  of 
thb  last  allegation.  The  defendant  could  not  be  held  to  have  un- 
derstood it  as  a  charge  of  having  become  the  owner  of  a^er 
stock.  If  intended  to  be  a  new  charge,  referring  to  other  stock  aa* 
signed  to  Gol.  Jones,  we  think  the  pleader  would  have  used  more 
distinct  and  definite  words.  The  pleadings  are  to  be  construed 
strictly  against  the  pleader.  The  answer  to  the  first  allegation  is^ 
we  think,  an  answer  to  the  second,  and  being  held  sufficient  Hbr 
the  former,  we  hold  it  sufficient  for  the  latter. 
Let  the  judgment  be  affirmed. 
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[1.]  Afidiflrita,  vnAflr  oar  att^chmaat  lawi,  ihou]4  be  i^ned  bj  i]m  J4a0»i» 
tmt«  before  whom  they  are  taken,  with  the  addition  of  tbeur  officii  40- 
Bcription. 

[2.]  Where  the  attachment  bond  is  made  payable  to  the  individnal  memben 
of  a  firm,  when  the  attachment  itself  !t  saed  oat  against  the  firm,  and  it 
does  not  recite  diat  the  oMigees  compose  said  firm,  the  bond  oad  \ 
ebo^Toid. 


Atudnnent,  in  Mnseogee  Snporior  Conrt  Tried  befariJiJy 
Albxambsb*  Maj  Tmrm»  1860. 

This  was  an  attachment  sued  ont  bj  Peler  McLaMn*  agMsat 
tbe  firm  of  Birdsong  &  Sledge.  The  affidavit  waa  not  atlMted 
hj  the  Justice  of  tbe  Peace,  and  the  bond  was  made  payable  to 
Edward  Birdsong  and  Nathaniel  Sledge.  The  defendants  appear- 
ed and  entered  their  defence. 

On  the  appeal,  a  motion  was  made  to  quasb  tbe  attachment,  on 
the  ground  that  there  was  no  affidavit  or  bond  as  required  by 
law.  Tbe  Court  allowed  the  Justice  of  the  Peace  to  enter  big 
attestation,  iitMic  pro  tunc,  and  overruled  the  objection  to  the  bond. 
Tbis  decision  is  assigned  as  error. 

There  were  other  exceptions  filed»  but  not  decided  in  tbe  Su- 
preme Court. 

W.  DouGHBRTT,  for  plaiutiffii  in  error. 

H.  Holt,  Ibr  delendant. 

By  the  Ctwr^.— ^Lumpkin,  J.  delivering  the  opinion. 

[1.]  In  Jacksom  vs.  Valentme,  (3  Cain^t  Rep.  128,)  the  Supreme 
Court  of  New  York  ruled  that  the  jurats  of  affidavits,  taken  before 
tbe  Judges  of  the  Common  Pleas  or  Commissioners,  must  l>e 
B^ed  by  them,  with  the  addition  of  thw  official  aubscnpUoaa— 
Judges  of  the  Common  Pleas  to  style  tbemsehFesawib,  aod  dm^ 
aussioners  to  specify  that  they  are  so. 

For  myaelf;  I  believe  tbu  the  paper  ptarpoctii^  le4be  maftd** 
VOL.  vni.   66 
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yity  wmtiiig  as  it  di3  the  irignature  and  official  attestation  of  the 
Magistrate^  was  a  nullity  under  the  attadunent  laws  of  this  State, 
and  that  it  was  not  amendable. 

[2.]  But  the  other  objection  was  fatal.  The  attachment  was 
sued  out  by  McLaren  against  the  firm  of  Birdsong  &  Sledge, 
and  ibe  bond  was  made  payable  to  Edward  Birdsong  and  Na- 
thaniel Sledge,  as  individuals,  without  reciting  that  the  obligees 
composed  said  firm ;  whereas,  the  attachment  law  requires  that 
before  granting  the  attachment,  the  creditor  shall  give  bond  and 
■eourity  in  double  his  debt,  payable  to  the  dtfmdanL  Prtmce^  31. 
And  that  all  attachments  issued  and  returned  in  any  other  manner, 
riiall  be  null  and  yoid.  Und,  Now,  the  drfendant  is  ^e  firm  of 
Birdsong  ^  Sledge,  and  i^ot  Edward  Birdsong  and  Nathaniel 
Sledge.  I  need  not  point  out  the  legal  consequences  which  would 
result  ftoui  this  discrepancy. 

Let  the  judgment  be  reversed. 


Na  85.—- John  F.  and  Robert  Botd,  administrators,  &c  plain- 
tifb  in  error,  v$.  William  Clements,  guardian,  &c.  defendant. 

[1.]  The  4lli  Oonmum  Law  Bale  of  Pr^ticeiinot  applicable  to  caxftei  in  Bqai- 

^• 
[9.]  When  a  cause  in  Equity  if  pending,  and  &e  pleading!  are  made  up  and 

the  iaraea  j<nned,  the  coriylainant  ia  not  entitled  to  amend,  aa  k  matter  of 

right,  bat  amendmenti  will  be  allowed,  in  the  diacretion  of  the  Court,  apon 

special  canse  shown. 
[3.]  Bwrfrim  is  good  special  canse  for  the  allowance  of  an  uaendment. 

In  Equity,  in  Muscogee  Superior  Court  Tried  before  Judge 
Alexamdeb,  May  Term,  1850. 

On  the  trial  of  this  cause  on  the  appeal,  after  the  proofii  and 
pleadings  were  submitted  to  the  Juryr  the  complainants'  counsel 
opened  his  case  to  the  Jury,  insbting  on  yarious  errors  in  the  re- 
toAs  of  the  intestate  of  Robert  and  John  F.Boyd  to  the  Court  of 
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Ordinary,  on  tbe  estates  for  which  his  administrators  were  now 
called  to  account  Defendant's  counsel  replied  and  insisted  be- 
fore tbe  Jury,  that  under  the  pleadings,  these  errors  could  not  be 
in^ted  on.  Counsel  for  complainant  then  stopped  counsel  for 
defendants,  and  insisted  on  a  verbal  agreement  dispensing  with 
any  such  allegations  in  the  bill,  which  being  denied,  counsel  for 
complainant  moved  for  a  continuance,  on  the  ground  of  surprisoi 
in  order  that  the  bill' might  be  amended.  The  Court  granted 
the  motion,  and  this  decision  is  assigned  for  error. 

The  Court  then  granted  an  order,  allowing  the  bill  to  be  amend* 
ed  on  the  showing  by  counsel  of  his  understanding  of  the  TerbaL 
agreement ;  and  this  decision  is  also  assigned  for  erro|r» 

G.  E.  Thomas  and  W.  Douohebtt,  for  plaintiffs  in  error* 

H.  Holt,  for  defendant  in  error. 

By  the  Court. — ^Nisbet,  J.  delivering  the  opinion. 

[1.]  The  4th  Common  Law  Rule  of  Practice  does  not  apply,  to 
causes  in  Equity,  and  the  complainant  was  not  ^ititied  to  an 
amendment  in  this  case  as  a  matter  of  right. 

[2.]  Amendments  to  IhIIs  pending  on  the  appeal,  are  not  allow- 
able but  in  the  discretion  of  the  Court;  and  when  the  pleadingp 
are  made  up,  and  the  issues  joined,  that  discretion  will  not  be  ex- 
ercised to  grant  amendments  but  upon  special  cause  shown.  BsT' 
ry  V9.  MathewSf  7  Geo.  B.  457.  Georgia  ILILSf  Bankmg  Co.  Pi. 
MUner  i^  Co.  S  Geo.  R.  315. 

[3,]  In  this  case,  the  cause  shown  is  iurprue^  and  our  judgment 
is,  tiiat  the  presiding  Judge  properly  allowed  the  amendmenty 
and  also  the  continuance  for  the  purpose  of  the  amendment 

Let  the  judgment  be  affirmed. 
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FergiuoB  mmd  oAcrv  «#.  Curter  mud  othen. 

No.  S6^^-4f  ASYHA  H.  FBiM«0oif  md  others,  by  dMir  next  Meiidt 
Ash  Lmeh,  phmntiA  ia  «rror,  99,  Jsaai  Castba  mod  othen^ 

[L]  Wh6feabillMdiMiiiMo4omiema]rrer  lor  want  of  BquCj,  and  a  leo- 
ond  bill  ii  iled,  chargiog  the  same  lactii  and  praying  subatantially  the 
•ame  relief,  the  jndgment  on  demurrer  may  be  pleaded  in  bar  of  the  second 

bin. 

Ill  B^ty,  in  Muaoogee  Saperior  Coort.  Dedsioo  by  Judge 
ALMAMMm,  M«y  Tem,  1850. 

In  1812,  a  bill  was  filed  by  Martha  H.  Ferguson,  n^Jhne  covert, 
and  b^  childrefi,  by  their  next  friend,  alleging  that  on  the  31  st 
day  of  September,  1838,  Ricbard  Cbristmas,  the  fistther  of  Birs. 
Ferguson,  knowing  the  insolvency  of  JauMS  Ferguson,  tbe  bus- 
band,  and  to  secure  a  provision  for  bis  daughter  and  her  cbildren, 
executed  a  d«e4  of  gift  of  cortoift  slaves  to  **  Martbo  H.  Ferguson 
and  ber  lawful  cbildreij ;"  that  it  was  bis  wisb  and  intention  to  give 
lyopmporty  in  wm(h  tMnmor  Aat  the  boobaiid  sboidd  derive  no  in- 
terest or  benefit  tberefrom,  and  to  tbe  sole  and  separate  use  of  tbe 
wife ;  and  that  from  bis  igoeitaoce  asto  the  proper  mode  of  franmg 
ikim  fnstrsment^  tike  name  w«9  a  defsccfve  execution  of  bkintention ; 
tlM  ailor  ikt%  execrutkm  of  tbe  deed,  the  negroes  were  d^hrered 
to  Martba  H.  Ferguson*  Tbe  bill  alleged  tbat  Jesse  Catter  and 
tw^  other  judgment  credkors  of  Ferguson  had  levied  on  tbe  ne^ 
gtoo^Mrf  a  claim  bad  been  interposed  by  tbe  next  fttend  of  Bfrs. 
Fergruson  and  children. 

Ite  bin  prayed  the  appointmeirt  of  a  trustee,  an  injunctton  of 
editor  «mI  tbe  olArer  creditors,  and  liiat  Ferguson  mvgbt  be  do- 
creed  to  vokwse  «o  cotnpkdnaiils  any  clamn  or  interest  be  might 
have  under  the  deed. 

This  bill  was  demurred  to— first,  because  Richard  Christmas 
should  be  a  party — second,  for  want  of  Equity.  The  demurrer 
was  sustained  by  Judge  Wellborn,  then  presiding,  on  the  second 
ground,  and  the  bill  dismissed. 

In  1846,  another  bill  was  filed  by  the  same  complainant  against 
Jesse  Carter  and  other  creditors  not  included  in  the  first  biU, 
Ferguson  and  tbe  executors  of  Richard  Christmas,  alleging,  sub- 
stantially, the  same  facts,  except  that  the  defective  execution  of 
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FergaaoB  and  others  v«.  Garter  and  others. 

the  intentioD  of  Ricbard  Christinas,  by  tbe  deed,  arose  either  from 
the  ignorance  of  the  draughtsman,  or  a  misapprebensiou  of  tbe 
wiriiea  oi  Riehard  Christmas.  The  prayer  was  for  a  reforma- 
tion and  correction  of  tbe  deed,  so  as  to  carry  out  tbe  intention 
of  the  grantor. 

To  this  bill,  Carter  filed  a  plea  of  tbe  decision  on  demurrer  to 
the  former  bill,  in  bar  to  tbe  bill  so  ^  as  be  was  concerned.  On 
demurrer  to  tbe  plea,  the  Court  overruled  the  demurrer  and  sus- 
tained the  pl6a.     This  decision  is  assigned  as  ground  of  error. 

Sturgks,  for  plaintiffs  in  error. 

B.  Hill,  for  defendants  in  error. 

Bff  ike  C&urt — Lubifkin  J.  delivering  the  opinion. 

[1.]  It  seems  that  in  1838,  Ricbard  Christmas,  tbe  father  of 
Martha  H.  Ferguson,  made  a  deed  of  gifl  to  her  and  her  children, 
of  four  slaves.  Jesse  Carter  and  two  other  judgment  creditors 
bad  these  negroes  levied  on  as  tbe  property  of  Ferguson,  the 
Imsband  of  the  donee.  A  bill  was  filed  in  1842,  in  behalf  of  Mrs. 
Ferguson  and  her  children,  suggesting  that  it  was  tbe  intention 
of  tbe  donor  to  create  a  separate  estate  in  this  property  for  the 
wife  and  children,  free  from  the  marital  rights  of  tbe  husband ; 
and  praying  f bat  inasmuch  as  tbe  instrument  was  defectively  ex- 
eeuted,  that  by  a  decision  in  Chancery,  the  omission  might  be  sup- 
plied, by  appointing  a  trustee  for  Mrs.  Ferguson,  and  compelling 
James  Ferguson,  the  husband,  to  relinquish  all  his  rights  in  tbe 
property,  and  tbe  creditors  be  perpetually  enjoined  from  pro- 
ceeding against  this  property.     To  this  bill  a  demurrer  was  filed — 

1st.  For  want  of  proper  parties,  Richard  Christmas,  tbe  donor, 
nnt  having  been  brought  before  the  Court. 

2dly.  For  want  of  Equity. 

Judge  Wellhom,  who  was  then  on  tbe  Bench,  waived  the  eon- 
■ideration  of  tbe  Jirst  ground,  and  sustained  tbe  demurrer  on  tbe 
seeettd  ground,  and  dismissed  the  bill.  His  opinion  is  spread  up- 
on the  minutes  of  the  Court,  and  has  come  up  as  a  part  of  the 
tramscript  of  the  record.  And  from  that,  it  appears  that  be  held 
that  it  was  inadmissible,  by  parol  proof,  to  refi>rm  tbe  deed  of  gif^, 
and  thereby  make  it  speak  a  language  different  fVom  its  face. 
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Ferguson  mnd  othen  v«.  Garter  and  othen. 

Another  bill  U  now  ^led  in  bebalf  of  the  same  complainants, 
and,  as  we  think,  substantially  for  the  same  object.  It  is,  to  have 
the  instrument  reformed,  and  Carter,  one  of  the  creditors,  and 
who  was  a  defendant  in  the  original  bill,  restrained  from  collect- 
ing his  debt  out  of  these  negroes. 

A  plea  of  former  recovery  having  been  put  in  by  Carter  to  this 
last  bill,  it  was  demurred  to,  and  the  demurrer  overruled.  In  oth- 
er words,  the  Circuit  Court  held  that  the  plea  was  a  good  bar. 

The  object  in  both  bills  is  the  same— -the  allegations  substanUal- 
ly  so.  It  is  true,  that  to  the  first  bill,  Richard  Christmas  is  not 
made  a  party,  and  it  was  demurred  to  on  that  account.  But  the 
record  establishes  the  fact,  that  the  Judge  before  whom  the  cause 
was  heard,  waived  this  ground,  and  dismissed  the  bill  for  want  of 
Equity. 

It  is  argrued  that  this  opinion  makes  no  part  <^  the  transcript 
But  even  in  its  absence,  we  should  be  bound  to  presume  what  it 
affirmatively  shows— namely,  that  the  bill  was  dismissed  on  Uiis 
account,  the  want  of  proper  parties  being  no  sufficient  cause  for 
dismissing  a  bill.  For  if  the  necessary  parties  can  be  made,  the 
Court  will  always  give  leave  for  that  purpose,  either  by  an 
amendment  or  by  a  supplemental  bill,  when  substantial  justice 
between  the  actual  paities  to  the  suit,  requires  it  Story's  Eq. 
PL  H237,  884.  MiUigan  vi.  Mitchdl,  1  Mylne,  4-  Oraig.  433. 
Miff,  Eq.  PL  hy  Jery.  326. 

It  is  true,  that  in  the  first  bill  die  prayer  is  not  in  so  many 
words,  that  the  conveyance  be  reformed,  but  it  seeks  to  ac- 
complish the  same  object  by  decreeing  that  a  trustee  be  appoint- 
ed, that  the  husband  relinquish  to  him,  and  that  Carter  and  the 
other  two  creditors  be  enjoined.  So  far  as  Carter  and  these  par- 
ties, then,  are  concerned,  the  issue  of  law  involved  in  this  litiga- 
tion, has  been  decided  on  its  merits.  See  Saunder^  Plead,  and 
Ev.  612,  613,  where  all  the  authorities  upon  this  subject  are  col- 
lected.    . 

Now,  whether  the  judgment  rendered  upon  the  demurrer  to 
the  first  bill  was  right  or  wrong,  we  are  not  permitted  to  inquire. 
It  is  enough  for  us  that  it  was  decided  by  a  Court  of  competont 
jurisdiction,  and  that  the  judgment  remains  unreversed. 

It  only  remains  to  leiffirm  the  judgment  of  the  Superior  Ooort 
overruKag  the  demurrer  to  the  plea. 
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Bobison  and  othen  v«.  Oarej. 

No.  87. — ^A.  J.  RoBisoN  and  others,  plaintifis  in  error,  vs.  Ed- 
ward Carkt,  assignee,  defendant  in  error. 

[1.]  A  bill  is  filed  by  the  auignee  of  a  bank,  against  a  number  of  the  stock- 
holders of  another  insolvent  bank,  to  compel  said  stockholders  to  contrl- 
bate  rateably,  under  a  clause  in  the  charts,  which  makes  them  personally 
liable  for  the  bills  in  circulation ;  and  also  to  appropriate  the  amount  of 
stock  subscribed  by  them  and  unpaid,  to  the  payment  of  debts  due  by  the 
latter  institution  to  the  former,  as  a  trust  fund  in  their  hands,  and  is  de- 
murred to  upon  the  ground  that  the  complainant  has  an  adequate  Oommon 
Law  remedy :    Heid,  that  the  bill  is  not  demurrable  on  that  ground. 

[2.]  HM,  further,  that  in  such  a  case,  a  demurrer,  that  the  liability  of  the 
stockholders  is  several  and  not  joint,  is  not  warranted  by  the  bill,  it  seek- 
ing to  charge  them  severally  and  not  jointly. 

In  Equity,  in  Mascogee  Superior  Court.  Decision  on  demur- 
rer by  Judge  Alexander,  May  Term,  1850. 

The  bill  in  this  case  was  filed  by  Edward  Carey,  assignee  of 
the  Bank  of  Columbus,  against  John  Banks  and  others,  as  stock- 
holders in  the  Planters  &  Mechanics'  Bank  of  Columbus,  to  hold 
them  liable  for  the  redemption  of  certain  bills,  (held  bj  the  Bank 
of  Columbus,)  under  the  11th  section  of  the  charter  of  the  Planters 
9c  Mechanics'  Bank  ;  also,  to  compel  the  stockholders  to  pay  in 
a  balance  due  on  their  original  subscription  for  stock,  as  a  fbnd 
out  of  which  other  claims  held  by  the  Bank  of  Columbus  against 
the  Planters  &  Mechanics'  Bank,  might  be  paid. 

A  demurrer  was  filed  on  various  grounds,  and  overruled  by 
the  Court  below,  and  made  grounds  of  error  in  this  Court ;  all  of 
which,  however,  having  been  decided  during  this  term,  were 
abandoned,  except  the  following : 

1st.  That  the  complainant  had  an  adequate  Common  Law  rem- 
edy. 

2d.  That  the  liabilities  of  the  defendants  are  individual,  sever- 
al, and  separate,  and  not  joint 

Jos.  Sturobs,  for  plaintifis  in  error,  submitted— 

Ist.    That  there  is  no  equity  in  the  bill  of  defendant.    See 

Prince,  125,  §§2, 3 ;  akoy  Ath  Rule,  page  127  ;  also,  §11,  page  127. 

2dly.  The  members  of  the  corporation  irresponsible  for  the 
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corporate  debts  beyoud  t^eir  interest  in  the  corporate  fund.  See 
Angdl  SfAmesan  CorparaHctu, pages  25  amd  26  and  670. 

ddly.  That  the  defendants  have  an  ample,  complete  and  ade- 
quate remedy  at  Common  Law.     See  Princ^i  Digest^  127. 

4thly.  That  by  judgment  of  Ibrfeiture,  the  stodchoklers  are  not 
liable  to  pay  additional  sums  upon  their  stock  already  paid  in. 
See  Angell  if  Ames,  128>  129/  also,  470,  476.  Also,  as  to  the 
right  of  the  directors  to  assess.  See  Angell  Sf  Ames,  420,  421, 
and  422.     6  Mass.  R.  40.     14  Mass.  R.  286.     Prince,  125. 

(khlj.  That  the  stockholders  are  only  liable,  indiTidnmlly,  fiyr  the 
ultimate  redemption  of  bills  and  notes  alone.     See  Prmoe,  127. 

6thly.  That  the  corporation  being  dissolred,  a  Court  can  make 
too  other  decree  than  is  provided  by  Statute.  See  Angdl  Sf  Ames, 
667,  668.    2  Kent,  246,  247. 

W.  Dougherty,  for  defendant  in  error. 

This  is  a  case  of  apportionment  and  contribution,  and  tlierefi>re 
properly  brought  in  Equity.  1  Mad.  Ch.  232.  1  8iory*s  Bq. 
{§469,  470.     Angd  if  Ames,  564. 

By  going  into  Equity,  a  multiplicity  of  suiu  is  avoided ;  this 
gives  jurisdiction.  L  iS<<»ry'#  J^.  (§^4,  67,  478,  483.  MeLarem 
vs.  Sieap.  I  KeU^  376. 

But  we  say,  that  independant  of  any  statutory  lialMiity,  we  are 
entitled  to  the  relief  asked  for,  because  the  capkal  stock  of  d»  P. 
6c  M.  Bank  is  in  Equity,  a  trust  fund  ibr  the  payment  cf  the  debts 
of  the  Bank,  aiid  may  be  pursued  by  the  creditors  in  Equity  mto 
the  hands  of  any  person  holding  the  same^  ^4h>  is  nota  pnrcliaeer 
fi>r  value,  without  mMioe,  and  this  can  onlj  be  done  ia  a  Couit  of 
Equity.  2  8tory*s  Eq.  §1252.  Angell,  $f  Ames  en  Corjmrmiienet 
540  io  546.  Wood  et  al.  vs.  Dummer  H  aL  Z  Masm,  308.  1 
Kyd  on  Corp.  273.  Briggs  vs.  Penmman,  8  Cowen,  387.  Siee 
vs.  Bloom  H  al.  19  John.  456.  Hadet  vs.  Wertkerspem  et  aL2 
Ru^ardson's  Eq.  Rep.  395.  Allm  vs.  Montgomery  i^  ^^^  P^nml 
Ch.  11  Ala.  Rep.  473. 

The  right  of  the  creditors  to  ask  in  Equity  for  the  exeealion 
and  enforcement  of  this  trust,  is  not  impaired  nor  afiected  by  the 
dissolution  <£  the  corporation,  but  it  survives  the  dtssokition,  mud 
those  holding  the  property  on  which  it  attaches  are  trustees  ^ar 
the  creditors.    2  Story's  Eq.  §1252.     Elmkmey  m.  Farmerv  4r 
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Mechamiee  Bmnk  ^  OrtmoOidt,  Vt  Betg.  ^  Rawk,  M.  LmdjOL 
vi.  BenUm  4-  Em^d^f^  6  M%h,  364.  Mufkma  u.  Petomme  O^ti^ 
ptmf^  8  Peten,  S8l.    NewiU  vi.  Bank  ofPwri  Qihmm,  «  Bmltit  4- 

BotsuppOMthiB  be  iiottrti6>  yet  we  say  that  the  Comnkoa  Law 
role  in  reladon  to  this  cort>oratioti  has  been  repealed  or  ehanged 
by  the  Act  of  1842.  See  AcU  of  1842.  NemU  vi.  Btmk  ^  P^tt 
GHb^mf  6  Smede  if  ManhaU^  557,  wi  cffUM*im  fir  nkuar- 
img,     HaU  vi.  Caref,  5  R/tUy,  239. 

The  capital  stock  of  the  bank,  and  the  value  of  the  sharee 
thereof  is  fixed  by  the  charter,  and  the  stock  subscribed  atid 
agreed  to  be  paid  ibto  the  company,  is  corporate  property. 
Prku!9'MDigmt,iK.  Amgdl  Sf  Anui,  U2.  Br^$  W0.  Pemmm, 
8  Ornmf  995,  opimoH  ^  Spencer ^  SenaUft.  AUen  te.  MmUg^m. 
^  Weet  Pmmt  Co.  II  Ala.  Rep.  437. 

If^  then,  we  are  correct  in  the  foregoing  propositions,  it  foUoWs 
that  the  complainant  has  the  right  to  ask  for  a  cdntribHtion  from 
the  defendants,  under  and  in  virtue  of  the  termsof  theehaner«  fi»r 
the  payment  of  his  debt,/7ro  rata  their  interest  in  said  corporation. 

And  also  that  the  capital  stock  in  the  hands  of  the  defenditfiis, 
or  so  mudithereof  as  may  be  necessary^  may  be  apphed  to  the 
discharge  of  said  debt* 

By  the  CSe^MT^w— NiSBBT,  J.  delivering  the  opinion. 

The  great  questions  made  by  the  demutirer  in  this  case^  «mi  to 
dM  iMbiHty  of  the  stockholders  in  insolveflt  bankSi  Wdre  itbiUi- 
dooed  in  the  argument,  because  previously  disciissed  in  difforeitt 
cases  at  this  term.  I  refef  to  those  cases  iot  tbe  judgment  of 
tibis  Oourt,  on  those  interesting  questions,  and  proceed  id  notice 
two  points  made  in  this  case. 

[1.]  The  first  is^  diat  the  complainant  has  an  ^dquttd  remedy 
at  Law«  and  therefore  has  non^  iti  Equity. 

This  is  a  bill  brought  by  die  assignee  of  (he  fiaftk  df  Cdumbtts 
against  oertaili  of  the  stockholders  of  the  PltaterS  5t  Mechanics* 
Bank,  to  compel  them  to  pay  up  th^  amount  unpaid  on  th«)r 
stocky  Of  so  much  thereof,  rateably,  as  may  be  tie^Msary  td  sads- 
fj  the  demands  of  (h^  Bank  6f  Cdlumbus  agahist  ihh  TlkiMtii  k 
Mediaaics*  Basyt,  or  that  diey  be  decreed  to  pay  sttch  prop<ff66n 
ef  tile  debts  due  to  the  C6mplaii»aiit,  as  ateig^e6  dfthe  Bank 
VOL  vra  67 
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of  Columbm,  as  the  stock*  beld  by  them  respectively,  bears  to  , 
die  whole  stock  of  the  Planters  Sc  Mechanics'  Bank. 

The  demands  claimed  in  die  bill  are  founded  on  the  bills  of  the 
Planters  &  Mechanics'  Bank,  and  also  other  evidences  of  debt, 
as  certificates  of  d^M>sit.  It  goes,  therefore,  upon  the  personal 
liability  of  the  stoddiolders,  under  the  11th  section  of  the  charts, 
fer  the  demands  due  on  the  bills  held  by  the  complainant;  and 
it  goes  also  upon  the  stock  unpaid  by  the  stockholders  for  the 
demands  due  on  those  bills,  and  demands  due  on  other  accounts* 
as  set  forth  in  the  bilL  Hence,  the  double  aspect  of  the  prayer 
of  the  Mil,  as  above  set  forth. 

The  bill-holders,  no  doubt,  can  proceed  at  Law,  each  in  his 
several  actimi,  to  compel  the  stockholders  to  pay,  under  the  11th 
aection ;  for  that  section  makes  them  liable,  as  <<  in  common  ac- 
tions of  debt."  This  remedy  b  provided  by  die  charter.  Prince^ 
127.  But  it  does  not  follow,  that  because  a  bill-holder  may  sue 
at  Law,  he  mmH  sue  at  Law.  The  remedy  at  Law,  in  many  ca- 
ses, as  in  this,  would  be  inadequate.  The  liability  by  the  charter 
is  "  in  proportion  to  die  amount  of  shares,  and  the  value  thereof, 
that  each  individual  or  company  may  hold." .  It  is,  therefore,  a 
case  for  apportionment  and  c<»itribution ;  and  such  cases  be- 
long to  die  jurisdiction  of  a  Court  of  Chancery.  1  Maddosc^i  Ch, 
232.  1  Story* $  Eq.  §§469,  470.  Angdl  Sf  Ames  on  CorponUkms, 
564. 

Again,  Equity  will  take  jurisdiction,  in  order  to  avoid  a  multi- 
plicity of  suits.  The  remedy  at  Law  would  be  an  action  against 
each  stockholder,  and  in  each  suit,  die  plaintiff  would  recover  on- 
ly diat  stockholder's  proportion  of  the  common  liability.  Hence, 
to  collect  his  debt,  he  might  be  driven  to  a  number  of  acdo&a. 
The  debts  due  to  the  complainant  in  this  bill,  are  large  in  amount. 
A  number  of  the  stockholders,  indeed  all,  as  the  bill  avers,  who 
could  be  made  parties,  are  brought  before  the  Court,  and  a  mul- 
tiplicity of  suits  is  avoided.  On  diis  account,  the  bill  is  sustaina- 
ble.    1  Story's  Eq.  §§64  to  67,  478,  und  483.     1  KeUy,  376. 

But  this  bill  goes  upon  another  and  distinct  ground  for  the  re* 
covery  of  all  the  debts  due  by  the  Planters  &  Mechanics'  Bank  to 
die  Bank  of  Columbus,  whedier  by  bills  or  otherwise.  It  goes  upon 
the  ground  diat  the  capital  stock  of  the  P.  &  M.  Bank  is  an  equita- 
ble or  trust  fond,  for  the  payment  of  its  debts,  and  that  die  unpaid 
stock  is  a  part  of  the  capital  stock,  and  may  be  followed  in  the 


Digitized  by  VjOOQIC 


AMERICUS.  JULY  TERM.  18fi0. «31 

Bobiflon  and  others  v$.  Carey. 

hands  of  any  person  holding  the  same,  who  is  not  a  bona  ^fide  pur* 
ehaser,  without  notice.  This  proposition,  so  important  to  sound 
banking  and  to  the  prosperity  of  the  State,  this  Court  has  held 
already  at  the  present  term,  and  is  now  affirmed.  I  enter  not 
into  the  discussion  of  it,  because  it  has  not  been  questioned  in 
this  case,  but  refer  to  the  cases  in  which  it  was  discussed.  This 
being  true,  the  remedy  is  only  in  Equity.  This  bill  is  filed  to 
reach  this  trust  fund — to  appropriate  a  trust  fund  in  the  haQds  of 
the  defendants,  as  stockholders.  In  this  aspect,  it  seeks  not  to 
charge  them  personally  as  for  a  debt  due  by  them,  but  to  charge 
each  and  every  of  them  as  trustees,  holding  a  fund  liable  to 
the  debts  of  the  creditors  of  the  corporation.  2  Story's  Eq* 
§1252.  17  Serg.  ^  Rawle,  65.  6  MissUsippilL  364.  8  Peters, 
281.  Nevitt  vs.  Bank  vfPart  Gibson,  6  Smede  4-  Marshall,  567. 
Ang.  Sf  Ames  an  Corp.  540  to  546. 

The  demurrer  to  the  bill,  therefore,  upon  the  ground  that  the 
complainant  has  an  adequate  Common  Law  remedy,  was,  in  our 
judgment*  properly  overruled. 

[2.]  The  other  ground  of  demurrer,  insisted  upon,  and  the  onlj 
other  ground  is,  that  the  liabilities  of  the  defendants  are  individu- 
al,  several  and  separate,  and  not  joint. 

The  bill  does  not  charge  the  defendants  as  jointly  liable  to  the 
plaintiff  for  the  whole  of  his  debts.  It  does  not  assume  that  they 
are  liable,  hut  rateably,  and  seeks  to  recover  rateably  against 
each.  If  this  ground  goes  upon  the  idea  that  the  bill  makes  or 
seeks  to  make  the  defendants  liable  as  joint  contractors,  it  is  not 
warranted  by  the  bill.  The  bill  seeks  to  charge  them,  as  the  de- 
murrer demands,  separately  and  severally.  In  this  view  of  it,  all 
that  has  been  already  said  is  applicable  to  this  demurrer,  and  it 
also  was  well  overruled  as  not  being  warranted  by  the  case  made 
in  thebilL 

Let  the  judgment  be  affirmed. 
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Me«  aS^^^I^iMV  M.  WiLBV  Ic  Go.  plaiotifi  in  efror» «».  Natbah* 

fmt^  of  Ihe  pivrtoen,  io^ividn^Uy,  and  be  levied  o^  the  pairtnerfb^  proper^ 
tyf  on  the  giroopd  of  t|;ie  non-residence  of  the  defendant  in  attachment  £1^ 
CM,  it  the  non-reddent  partner  or  partners  were  the  only  nmriyon  of  the 


Axtmcktamttf  fai  Mu8iK>g«e  Superior  Couit.    DedrioB  by  Judge 
»BB,  May  Term,  1850. 


Tkis  was  an  attaclment  tiied  out  by  L.  M.  Wiley  dc  Ce.  aguiDsa 
NatbaftM  SledgSt  eM  of  tbe  partners  ef  the  firm  of  BirdMngr  ^ 
l^oclge,  on  the  ground  that  Sledge  ww  actuidly  removing  beyoiMl 
Ae  Mmita  of  tbe  State,  There  was  a  verdict  fbr  plaintiff  and 
afpeaL  Defendant,  by  his  counsel,  then  moved  to  quash  die 
attachment  on  various  grounds  wbkk  were  sustained  by  tko 
Qourt  and  excepted  to  by  plaistifik 

'  !nie  only  ground  relied  on  in  tbe  Supreme  Court  is,  ^aft  an 
attadunent  vrill  not  lie  against  one  partner  Ibr  a  partnersUp  debt. 

H.  HoLiv  Amt  plaiutUfo  in  error. 

W.  DovoHsaTT,  fi>r  defendant. 

My  l&d  Gpur^w— {iVMPKiN,  J.  deHvering  the  (^inion^ 

[I.]  Tbe  only  question  in  this  case  is,  whether,  when  one  ci  tbe 
mewbera  of  a  frai,  trafusaetaig  bunness  in  Georgia,  resides  out 
of  tbe  State,  an  attachment  will  He  against  him  on  a  firm  debt,  to 
be  levied  on  the  partnership  effects  9 

The  case  is  not  without  its  difficulties.  We  think,  however, 
that  the  attachment  will  not,  ordinarily,  lie. 

This  summary  remedy  is  allowed  only  against  the  €Mior  of  die 
plaintiff*  in  attachment.  Here  the  d^tar  is  the  Jhm  of  Birdsong  & 
Sledge,  and  not  Nathaniel  Sledge,  individually.  For  this  simple 
reason  alone,  it  would  seem  that  this  proceeding  could  not  be  sus- 
tained.    It  is  not  authorized  by  the  language  of  the  law. 

Partners  must  be  sued  jointly ;   and  while  there  is  no  process 
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of  oudatory  in  civil  cases  in  Georgia,  the  return  of  fioii  tst  tnvtntus 
h9B,  under  tbe  A^  of  1820,  (PrtMCf ,  445,)  pretty  nraob  the  same 
effect.  Still,  the  action  most  be  jamt.  An  attachment  is  a  suit. 
Why  should  the  plaintiff*  be  permitted,  in  this  form  of  proceeding, 
sMNre  than  by  ordinary  process,  to  go  against  one  partner  sepa^ 
ratelyl 

In  Alabama,  it  has  been  decided  that  a  non-resident  partner  may 
be  si^ohed,  although  there  is  one  of  the  firm  resident  in  the  State. 
WSSium  v$.  Emng,  1  Ala.  Rep.  129.  Grtme  w.  Fyne,  Ibid, 
835.  (hMin  vt.  Harru,  5  Ala.  213.  But  these  cases  are  pnt 
by  the  Court  upon  the  attachment  law  of  that  State,  whii^  makes 
the  debts  of  partners  joint  and  several,  allowing  a  remedy  against 
either.    Aikm's  Digest,  268. 

Th9  vemedy  by  attachment  is  allowed  in  thk  State,  because  the 
ordinary  process  (^law  cannot  be  served  on  the  debtor.  If  per* 
sonid  service  can  be  effected,  then  the  attachment  cannot  issue* 
Here,  notwithstanding  the  non-residence  of  one  of  the  firm,  suit, 
under  the  Act  of  1820,  can  be  prosecuted  to  judgment  ^[ainst 
the  partners  who  live  in  the  State,  and  the  judgment  wifl  bind 
the  partnership  effects,  as  well  as  the  individual  property  of  the 
partners  who  are  served. 

A  debtor  may  fraudulently  remove  his  property  from  the  State, 
for  the  purpose  of  defeating  his  creditoi's,  yet  if  he  remain  him- 
self, an  attachment  will  not  lie ;  and  why  ?  Because  a  ea.  sa. 
would  coerce  the  surrender  of  the  property  thus  eloigned. — 
The  same  result  could  be  obtained  by  ordinary  suit  against  the 
resident  partner. 

The  law  may  be  defective  in  not  providing  for  this  case,  as  haa 
been  done  in  our  sister  State.    It  is  not  for  us  to  remedy  the  evil. 

We  do  not  hold  that  a  state  of  things  might  not  exkt  whieh 
would  authorize  an  attachment  against  one  or  more  noshttsidmU 
members  of  a  firm  on  a  copartnership  contract—^es  for  instance, 
the  death  of  the  resident  partner  or  partners.  Suffice  it  to  say» 
that  the  record  presents  no  such  circumstances. 

Judgment  affirmed* 
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8  m 
uo  im 
m^J^       No.  89.— -Tbb  Mittual   Bknbfit  Life  Insurancb  CoMPAicTy 

1  H  534  plaintiff  in  error,  «#.  JoHir  0.  Rusb. 

■  118    887  *^ 

{ 1.]  An  Imoimnce  Oflloe  meket  inrazance  of  the  life  of  A  mt  the  inttuioeol'B. 
In  the  poUcj  it  is  stipulated  that  the  premioms  shall  be  paid  on  the  lOch  of 
April,  annoally ;  and  that  if  they  were  not  then  paid,  the  company  should 
not  be  liable  for  the  insurance,  or  any  part  thereof,  and  the  policy 
should  cease  and  determine.  Printed  proposals,  purporting  to  be  the  terms 
•ad  coaditions  of  insuring,  were  put  out  by  the  company  to  persons  deal- 
ing with  them,  one  article  of  which  was  that  a  party  negUetimg  to  tettU  ku 
atmual  praiUum  wilkm  tkufy  day  after  it  is  dut^forfeUt  the  interest  he  has  m 
the  policy.  No  reference  is  made  in  the  policy  to  the  printed  proposals.  The 
premium  due  on  10th  April,  1847,  was  not  paid  at  that  dme ;  the  insured 
died  four  days  thereafter,  and  after  his  death,  and  within  the  thirty  days, 
the  premium  then  due  was  tendered  and  refused  by  the  company:  Heid, 
that  the  article  in  relation  to  the  thirty  days  does  not  extend  the  oontnact 
of  insurance  beyond  the  time  designated  in  the  policy  for  the  payment  of 
the  premium,  and  that  the  company,  according  to  the  hcXa  of  diis  case,  are 
not  liable. 

Attacbmont,  in  Muscogee  Superior  Court.  Tried  before  Judge 
AlexandbRi  May  Term,  1850. 

On  the  15th  of  July,  1846,  the  Mutual  Benefit  Life  Insurance 
Company  issued  to  John  C.  Ruse  a  policy  of  insurance  upon  the 
Ufe  of  Ira  D.  Bugby,  for  the  sum  of  #2000,  at  an  annual  premi- 
um of  #97  40,  "to  be  paid  on  or  before  the  10th  day  of  April  in 
every  year,*'  and  reciting,  that  "in  case  the  said  John  C.  Rose 
shall  not  pay  the  said  annual  premium  on  or  before  the  several 
days  hereinbefore  mentioned  for  the  payment  thereof,''  then  the 
policy  to  be  void. 

By  the  **  prospectus,"  &;c.  contained  in  a  printed  pamphlet  de- 
livered by  the  agents  of  the  company  to  persons  insuring,  as  con- 
taining the  conditions  on  which  insurance  could  be  effected,  it 
was  stated  under  the  head  of  "  Forfeiture  of  Policy,"  as  follows : 
"  A  party  neglecting  to  pay  his  premium  within  tUrty  days  afker 
it  becomes  due,"  forfeits  the  interest  he  has  in  the  policy. 

On  the  14th  of  April,  1847,  four  days  after  the  annual  premium 
became  due,  Ira  D.  Bugby  died,  and  a  few  days  thereafter,  before 
the  expiration  of  the  thirty  days,  the  annual  premium  was  ten- 
dered to  the  agent  of  the  company,  and  refused  by  him. 

Ruse  sued  out  an  attachment  against  the  company,  and  on  the 
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trial  of  this  case,  the  questions  were  made  which  are  brought  up 
for  review. 

The  facts  above  stated  were  in  evidence,  when  plaintiff  tender- 
ed the  printed  pamphlet  referred  to  above.  Objected  to  by 
counsel  for  defendant,  and  objection  overruled.  This  is  the  first 
error  assigned  to  the  decisions  of  the  Court  below. 

The  Court  was  requested  by  counsel  for  plaintiff  below  to 
charge  the  Jury  that  the  pamphlet  in  evidence  proved  that  the 
party  was  allowed  thirty  days  in  which  to  pay  the  premium. 
The  Court  declined  so  to  do,  but  said  that  the  language  was 
equivocal,  and  that  he  would  refer  it  to  the  Jury  for  their  own 
construction. 

The  Jury  found  a  verdict  for  plaintiff;  whereupon  defendant's 
counsel  moved  for  a  new  trial — 

1st.  Because  the  Court  erred  in  admitting  the  pamphlet  in  ev* 
idence. 

2d.  In  refusing  to  charge  as  requested  by  plaintifi^  and  in  charg- 
ing  as  stated. 

3d.  Because  the  verdict  of  the  Jury  is  contrary  to  law  and  ev- 
idence. 

The  motion  was  refused,  and  error  is  assigned  thereon. 

H.  Holt,  for  plaintiff  in  error,  cited  the  following  authorities 
in  support  of  the  errors  charged  in  refusing  the  new  trial,  on  all 
the  grounds  taken  in  the  rule  nin  : 

1  Phil.  (m]ns.2Aio  30,  indunve,  2  Pkil  on  Ins.  730  to  732. 
13  M(u$.  R.  96,  Higgeiwm  vm.  Dall.  2  Cain's  R,  165,  Vander- 
hoort  and  another  vs.  Smithy  Pres't  Col.  Ins.  Co.  2  Johns.  Rep. 
346,  Cheriot  vs.  Barker.  5  Pick.  37,  Parks  et  al.  vs.  General  In- 
terest Ins.  Co.  1  H.  Black.  264,  Routkdge,  ex'r  of  Routledge, 
vs.  BwrreU  and  another.  2  H.  Black.  674,  Wood  et  al.  vs.  Woos- 
ley.  eT.R.  710,  $ame  casein  error.  6  T.  R.  696,  TarUon  et  al, 
vs.  Standiforth  et  al.  6  East.  Rep.  671,  Salvin  et  al.  vs.  James  if 
Langston.  12  East.  Rep.  183,  Want  if  Gaskoin,  ex*rs  of  Want, 
vs.  Blunt  et  oL  1  M.  if  W.  161,  Aeey  and  amOher,  ex'rs  of 
Simpson^  vs.  Br.  Com.  Ins.  Co.  6  Wend.  488,  Duncan  vs.  Sun. 
Fire  Jbu.  Co. 

H.  L.  Bennino,  for  the  defendant  in  error,  relied  upon  the  fol- 
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lowing  ftQthorities  :  Authorizing  the  admiafiilHlity  of  tho  evidence, 
and  the  finding  of  the  Jury,  viz : 

See  1  Phillips  am  JkiuroMce,  30.  The  Esc^n  qf  WoMtPS.  BlmaU 
mndUheri,  12  EatU  182.  6  EaH.  571.  5  Term  Rep.  6d5. 
OremieqT*  Ev.  405.     12  Wheaiath  515.    4  Cawtfh  645. 

To  show  that  the  rule  under  the  proq>ectuB,  allowing  thirty 
days  are  similar  to  days  of  grace,  and  as  to  rule  allowing  days  of 
grace,  referred  to  Baifayafft£i^«,  235.  9Wheatm,5Hl.  I  Peters^ 
25.  Bailey  on  BilU,  243.  4  Mai$.  R.  345.  6  Mme».  449.  17 
Jfojt.  It.  449.     dPtd^.  420. 

As  to  the  construction  of  policies.  2  Binmeiff  373.  1  Bwrows, 
349.     12  WheaUm,  383.     Marshall  (m  Jbu.  2  vol.  796. 

By  the  Courts — Nisbet,  J.  deliyering  the  opinion* 

[1.]  The  errors  assigned  grow  out  of  the  refiisal  of  the  Court 
below  to  award  a  new  trial  at  the  instance  of  the  defendant  be- 
low. The  specifici^ons  of  error  are,  the  grounds  taken  in  die 
rule  for  a  new  trial.  But  counsel  for  the  plaintiff  in  error  relied, 
before  this  Court,  only  upon  two  of  those  grounds,  to-wit : 

Ist.  Because  the  Court  erred  in  p^mitting  said  pampUet*  or 
any  portion  thereof  to  be  read  in  evidence  on  the  trial  of  aaid 
case. 

2d.  Because  the  Court  erred  in  this,  that  when  the  attorney 
for  the  plaintiff  requested  him  to  charge  the  Jury  that  the  pam- 
phlet in  evidence  proved  that  the  party  was  allowed  thirty  days 
in  which  to  pay  the  premium,  the  Court  r^ksed,  saying  that  the 
language  was  equivocal,  and  that  be  would  refer  it  to  tbe  Jury  for 
their  construction. 

The  pamphlet  referred  to,  purports  to  be  ibe  rules  ati4  regula- 
tions of  the  plaintiff  in  error— ^  The  Mutual  Benefit  and  Life  In- 
surance Company."  It  contains  numerous  statements  or  rules, 
which  relate  to  the  business  and  tbe  manner  of  conduoting  it»  of 
that  company.  It  does  not  appear  to  have  bden  pvbHsbed  by 
the  authority  and  direction  of  the  company ;  but  it  was  proven 
that  pamphlets  of  like  character  with  this,  were  handed  out*  at 
diffisrent  times,  by  the  company,  to  persons  wishing  to  4eal  with 
them,  and  making  enquiry  as  to  the  terms,  &;c  of  iaSunlMe.  In 
this  pamphlet,  among  other  things,  is  the  following  article  :  **  A 
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pftrtj  negledittg  to  settle  kts  mamak  ptetaiiim  witbia  tlttrty  ^cyt 
after  kkdue,  or  paying  MgOMmemte  wicUn  sixty  dcyo^  as  spaci^ 
fled  in  the  eliarter,  orrefasiDg  to  give  satisfactory  secarity  iipeit 
tlie  noler  finibils  the  interest  he  kas  m  tlio  poficy." 

The  plaiatiff  below  reach  in  eri^kence  the  poHey,  by  wUcb  the 
premmais  arestipalated  to  be  paid  aiawaBy  on  tbe  lOtk  of  Aprils 
aiidinwUch]tiafiirtber8tated,<<inca0etboaaid  Jcta  0«  RusO 
(who  was  tiw  pMty  wbo  bad  insured  die  Bfe  ef  a  Mr.  Bogby) 
siHtH  noCpay  the  said  aaansa)  prerasoma  cm  or  before  the  sssd  seve« 
nl  daya  berecabefiire  mentioned  for  the  payaMntth«ree4y  th—»  and 
in  every  smch  ease,  the  said  eompany  shall  not  be  liable  to  tlie 
paynsent  ef  die  som  uisured,  or  any  part  tbev^sof,  and  thss  policy 
sbaU  oease  and  determine;** 

.  it  was  farther  in  evidence^  that  Bsgby,  1km  person  whose  liftr 
was  insured,  died  on  the  14tb  day  ef  April-^^fenr  days  after  tlM 
dne  wheur  by  tbe  policy,  the  preinwiio  was  payable,  and  that  &§» 
tor  his  deadi,  and  widnn  die  tl&ty  daysr  tbe  preninm  wns  teodeved, 
wbicb  was  doe  on  die  policy  en  dse  lOtb  of  April  prdcedii^,  and 
volbsed  by  the  coaapamy.  ITnder  these  eircamstances^  die  paaa* 
pblei  referred  to,  and  asoro  partieniarly  that  portion  of  is  hsiiaa 
redtedr  was  admitted  in  evidence  ftar  the  plaintiirbelofw. 

The  manner  in  whieh  ilie  aeeond  groand  ef  error  is  slated  in 
the  reoevd,  is  soBMrwhat  e^niwacal.  The  language  ef  the  mlo  ia 
to  tbeeffectthat  dio  Court  erred  ia  dili  ■  tbat  when  cooas^fbr  d^^ 
plahili#  requested  ln»  toehargo  the  Jury  that  the  pampMet  i»  Ofu- 
ideaoe  proved  t^at  the  party  was  allowed  thirty  days  ki  wMsh  to 
pay  the  premiom,  the  Coort  rsfcoed,  saying  ItUi  it  wjh  ^qmmauK 
imdtkaikewmMreftr  it  P»  I^Jitrf  for  their  #«w  temtpmtm^ 
Now,  it  is  han^  fo  be  presumed  dii^  the  plaintiff  intended  a» 
bring  before  this  Court,  as  error,  die  refusal  of  die  Coart  to 
lAarge  a  proposition  at  the  request  ef  the  other  side,  whiti  he 
maintaiiw  is  onscsMd.  The  refcsai  of  the  Court  thus  to  i^avgow 
was  negalfeNily  in  hie  ftvoTr  and  he  would  net  eaeepC  to  m  ^%iA»^ 
imb  in  Ida  own  ihvor.  Such  exeepdona  and  aUeged  error  wooM 
reac^  no  point  in  the  first  instmncOr  nnd  would  be  abused  in  tiM» 
seoand.  I  apprehend  dMt  die  real  ground  of  error,  is  die  raflitf* 
A  of  die  Gsort  to  put  the  truo  legal  constraetien  upon  drfs  ^ktf 
dbycfanwain  the  pamphlet;  but  left  that  to  dMJory, in  saying  fo 
t,  ft  tsas  apatcwoar  aitm  ,^w*  Sacii'  sonvArac^iam  Tao  qneSlroW 
^hydMsoassignmeatftisthiB:  wk0t,m$kettitmtf  tlH^  etm, 
VOL.  rni.   68 
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u  the  legal  efeet  rf  this  douse  in  ikeprinfed  pamphlet  t  -This  is 
clearly  ft  question  for  the  Coart.  He  oagbt  to  have  iiisCroeted 
the  Jury  as  to  the  law  which  should  govern  the  rights  of  these  par- 
ties arising  under  this  policy,  and  the  fiucts  proven,  and  this  arti- 
de  of  the  pamphlet.  He  did  not  do  so— but  left  the  constmction 
to  the  Jury.  The  defendant  had  a  right  to  complain  of  this,  for 
the  pamphlet  being  in  evidence,  the  Jury  was  bonnd  to  believe 
that  it  was  legally  before  them.  If,  in  law,  the  obligatioa  of  the 
defendants  to  pay  the  insuranoe  is  not  affected  by  this  clause  in 
the  pamphlet,  why  then,  the  admission  of  it  in  evidence,  and  the 
ftHure  to  instruct  the  Jury  as  to  its  legal  eflfect,  was  a  virtual  rul> 
ifig  against  the  rights  of  the  defendants.  Upon  the  hearing  of  the 
cause  we  thought  that  there  was  no  error  in  the  admission  of  the 
pamphlet,  it  being  put  out  as  the  terms  and  conditions  of  insur- 
ance, by  the  defendants,  and,  on  that  account,  to  be  considered 
by  the  Jury  subject  to  the  control  of  the  Court,  in  its  right  and  ob- 
ligation to  pronounce  upon  its  effect  in  law  upon  the  poHcy.  Upon 
looking  into  the  authorities,  I  am  satisfied  that  we  were  in  error, 
and,  for  myself  I  now  correct  it.  I  am  now  convinced  that  its 
admissibility  depends  upon  its  effect  on  the  contract,  and  i(  as  we 
hold,  it  does  not  vary  the  policy,  so  as  in  any  way  to  affect  the  li» 
ability  of  the  company  thereon,  it  was  not  admissible.  This^jues- 
tion  becomes  immaterial,  as  the  judgment  we  pronounce  upon 
the  dause  in  the  pamphlet  will  control  the  cause,  so  far  as  that 
daviae  is  concerned  with  it.  My  correction,  therefore,  ef  what  to 
me  i^ppears  to  be  an  error,  does  not  at  all  inter^re  with  the 
judgment  of  the  Court,  as  pronounced  at  the  hearing*  Its  dis- 
cussion, however,  is  of  some  importance,  for  the  reasons  which 
exclude  the  pamphlet  as  evidence,  shed  light  upon  the  construc- 
tion whidi  we  give  to  it. 

The  position  of  the  plaintiff  bdow,  is,  that  this  pamphlet,  being 
promulgated  as  containing  the  terms  and  conditions  upon  which 
the  con^any  insures,  they  are  bound  by  it — its  declarations  en- 
tering into,  and  constituting  a  part  of  their  contracts  c^  insurance, 
and  that  the  meaning  and  legal  effect  of  the  thirty  day  dause  or 
rule,  are,  that  if  the  premium  is  paid  or  tendered  at  any  time  with- 
in die  thirty  days,  it  extends  the  contract,  so  as  to  hM  them  lia- 
ble fi>r  the  insurance,  even  where,  as  in  this  case,  the  insured  ^ies 
after  the  time  stipulated  in  the  policy  for  the  payment  of  the  pre- 
nmim,  and  belbre  the  tender  or  pa3rmeat«    I  do  not  mean  to  say, 
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that  in  no  case,  and  for  no  purpoae,  would  this  pamphlet  be  ad- 
Buaaible.  In  this  caae,  it  U  inadmiasibley  because  it  cannot  be 
construed  so  as  to  enlarge  or  extend  the  terms  and  obligations  of 
the  contract  as  contained  in  the  policy. 

It  is  to  be  noted  that  the  poHcy  contains  no  rrfertmce  whatever 
kftkepan^Met-'-oicimrBe  none  to  that  part  of  it  now  being  con- 
ttdered. 

It  is  farther  to  be  noted  that  the  policy  expressly  provides  that 
die  premiums  shall  be  paid  aimmaU^,  on  or  before  the  lOtkday  cf 
April,  in  every  year  during  its  oontinuance* 

And  k  is  also  to  be  carefully  noted,  that  the  policy  explicitly 
declares,  that  if  the  premiums  are  not  paid  on  or  before  die  10th 
day  of  April,  annually,  the  company  $haU  not  he  liable  to  the  pay^ 
ment  of  the  eumimuredj  or  any  part  ihereef,  and  the  policy  ehall 
cease  and  determine.  What  then,  is  the  contract  as  declared  in 
the  policy  1  It  is,  that  for  the  premium  expressed,  the  company 
insures  the  Hie  of  Mn  Bugby,  at  the  amount  ($2000)  stipulated. 
The  contract  is  from  year  to  year,  and  dependent  for  its  con* 
tmuaace  upon  the  payment  of  the  premium  on  or  before  the  10th 
day  of  April  in  every  year.  This  is  necessarily  the  duration 
of  the  contract,  because  of  the  express  declaration,  that  if  the 
premium  is  not  paid  on  or  before  that  day  in  every  year,  the 
oompany  shall  not  be  liable,  and  the  policy  shall  cease  and  deter- 
mine. This  policy,  then,  was  of  force  up  to  the  10th  day  of  April, 
1847,  the  premiums  anterior  to  that  date  being  paid.  The  premi- 
um due  on  that  day  not  being  paid,  the  poliey  on  that  day  ceased 
and  determined.  At  and  after  that  day»  there  was  no  contract  be- 
tween the  parties.  Bugby  was  not  insured,  and  from  thenceforw 
ward  the  parties  stood  relatively  to  each  other,  as  they  did  before 
any  contract  had  been  made.  Bu^y,  the  insured,  dying  subse- 
quently to  that  day,  his  insurer  had  no  more  right  to  odl  upon  this 
company  for  the  insurance,  than  upon  any  other  company  or  ok- 
isen.  Such  is  dearly  the  truth,  as  to  this  contract,  found  in  the 
policy  itsel£  Indeed,  the  plaintiff  does  not  pretend  to  rely  upon 
the  policy  ahme— his  reliance  is  upon  the  pamphlet  conneeted 
with  the  policy.  There  is  no  rule  of  evidence  better  estabUshed, 
than  that  parol  evidence  shall  not  be  admitted  to  disannul,  or 
substantially  vary,  or  extend  a  written  agreement.  Oh.  Kmt  im 
N*  Y.  £m.  0».t».  Thomae,  3  Jehne,  Oaeeh  4.  There  are  exee^ 
tioas,  it  is  true,  as  in  case  of  an  amhigmtae  laieike.    I  shatt  not 
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f  OTc<pl  a>  hat  m§  tkmf  gdatef  p^lksMof 
N«W9  «•  ftr  tnm  dM  nde  beisg  valsiDod  ia  omm  4Bf 
(•f  inMraoottt  it appBai .f  theair ** partio»i«riy  md  on- 
phatieallj."    3  /oAiw.  Outf,  4.     SImm.  ^ 
^Pfliiciet,  (mjs  Ok  JiMtica  P^wiiUr,)  tkoogli  mat  imder  aed, 

tare»  and  mibject  to  most  of  the  rules  of  evidence  whieh  goveitt 
I  ai  tfmtAmkJmw,  The  poiicy  i^*^  >•  oottsiderad  to  1m  the 
;  hetemem  ihm  perties,  «id  wlMtaver  proposals  are  made, 
or  conversations  had*  prior  to  the  sabscripiioB^  they  are  to  he 
esasHarod  aa  waifttd«  if  doc  inserted  in  tlie  policy,  or  < 
innnMuafnadmnanneaMd  toit."   SUgguum  m.  JJmll,  1^  , 

Whatever  is  eetitained  in  the  policy,  or  written  npon  k  at  the 
tinienf  signing,  is  a  part  of  the  eontnct,  ^nd  is  adopted  by  the 
,  wbethsr  the  words  are  ia  the  tnargia«  or  pot  in  hy 
taftorsigning^or  written  transversely,  tfindoraed.  BBap. 
IBl.    I  T.IL  MS.    7Mkm.R.S21.    1  Ckime^,  60.    Dmg.  12, 


New,if tfaispelioy  hadreferred  totUs  printed  pamphlet,  it  woald 
have  baeome  fharehy  a  part  ef  the  contrast.  So  are  the  SBOtfaor- 
4ffes.  IBLB.  364.  t  Atd,  677.  6  T.  R.  710.  6  Aid,  696. 
«.  aiM.^P.  471.  3  ^MTr.  707.  From  which  afirmative 
ptapoaitiDii,  logicaUy,  kt  follows,  that  if  the  printed  propoaak  are 
4M#  reArred  to^  they  are  no  part  of  the  oontraot. 

li  by  mistake*  the  poliay  is  so  framed  as  aot  to  oorrespoml 
wMi  dm  preiieas  agveement  of  the  parties.  Equity  vriU  eoiraet 
and  raCsna  it,  as  in  cton  nf  ether  eootraels.    1  i>K«r  oa  Jm.  71, 

•  Again,  if  the  teransaaed  in  the  policy,  or  reprasentadaaa  made 
ta  the  iasnrer,  have,hy  theiMsavaass^^^fieijsyaadthejfrnslipB 
aa  iaiwma  Aeimmt^ert  and  6U  tajared,  aoqnirad  an  appropriato  er 
wse,  they  are  to  be  construed  aooerdtng  to  that 
Alt  memaatiW  contracts,  tf  dmiwut  or  made  «a  rs^raneg 
<enaig«,  may  be  eaplained  by  parol  eridence  of  the  asage.  ^Bnt 
An nihi  (says^  Cb.  Xm«,)  iscbeolBed  by  tlaa  rtaiilalion^-<tlnt  Ae 
nsag>»  to  ha  admissible,  mast  be  consistent  with  the  principlaa  of 
law,  aad  net  go  is  d^fmi  A^ettmtial  pt^risims  ^  ike  cmhmeiJ* 
^Kemi'e  Cetm.SM.  9  Mme.  JL  X6.  U  Wkemi.  »3.  3  Bk^. 
«1.    €^Pick.Ui.    liUPe  N.Y^M.U^ 
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The  plaintiff  in  llna  suit  ean  bring  his  ^sm  within  no  one  of 
theae  ^iwlificitiops  of  the  rule.  There  is  no  latent  amlu^ity  in 
Ifaia  p^eji— *QO  iBterlineatione-— marginal  or  CranaTerae  writings— 
or  indoraettents^-no  refeveoce  to  printed  propoaala,  rolea,  or 
rBgttlation»*-no  pretence,  that  by  nMatake*  it  i»  noC  drawn  ac- 
cording to  the  preriooB  underatanding  of  the  parties.  It  is,  bow- 
erer.  tnaiflted  that  this  cootract.is  to  be  constnied  in  the  Hght  of 
the  vaage  indicated  in  the  rule  in  the  printed  pamphlet,  and  that 
it  ottg^t,  thereforerto  have  been  admitted  in  erid^ice.  It  does 
not  incdicBte.a  moKantile  usage.  If  admissible  at  all,  it  mnat  be 
upon  the  idea,  that  it  proves  an  nsage  or  practice  between  the  in- 
aorers  and  those  who  deal  with  them.  Let  it  be  so  considered. 
When,  and  under  what  circumstance  is  such  an  usage  proveable! 
1  answer-^ 

Ist  When  terms  are  used  in  a  policy,  or  representatioos  are 
made  to  the  insurer,  which  have,  by  usage,  an  appropriate  com- 
mercial sense,  they  are  to  be  understood  in  that  sense,  aadthe 
usage  may  be  prei^ed*  In  this  case,  no  qaestion  is  made  about 
the  construction  of  words  in  the  policy,  or  about  representatioaB 
made  to  the  iuauren.  The  whole  questioii  grows  out  of  the  ex- 
tensive independent  article,  as  found  in  the  priitted  proposals, 

Sd.  The  usage  is  proveable  only  when  there  is  amiiguUy  in 
the  poficy.  Here  there  is  none.-  It  is  as  clear  as  the  fight  of  day. 
The  parties  have  expressed  their  meaning  with  unmtstakeable 
perB{HC«tity,  and  having  so  expressed  themselves,  they  are  to  be 
considered  aa  agreeing  to  be  bound  accordii^y,  and  as  having 
•xpres^  txeimdtd  all  aitmnde  &ols,  circumstances  and  usages.  I 
find  the  doctrine  upon  this  head  very  cleariy  stated  by  Mr.  J.  8i^ 
ry,  in  the  case  of  the  ickoaner  EUende.  **  The  true  and  appro- 
priate office  of  a  nsage  or  custom  is,  to  interpret  the  otherwise 
indeterminate  intendons  of  partiea,  and  to  ascertain  the  natnae 
and  extent  of  theu*  contracts,  arising,  not  from  express  stipiUa- 
tions,  bat  from  mere  implications  and  pres«imptions,  and  acta  of 
a  doubtful  or  equivocal  character.  It  may  also  be  admitted  to 
asoeftain  the  true  meaning  of  a  purticnlar  word  or  werdain  a 
given  instrument^  when  the  word  or  words  have  various  scnasa, 
name  common*  aome  qualified^  and  rome  tedinical,  acoordiog  to 
^M  aubfeot  matter  to  which  they  are  applied.  Bmi  lupjmk&uLU 
can  never  be  proper  ta  reeort  to  amy  mmgeor  eustem  to  cemirwl  or  ve- 
ry tke  poeUioe  Miipmlaiiome  in  a  written  contract f  and  a  fortiori  not 
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m^nUrto  cmirmdici tkem.*'  2  iSMMwer't A.669,  570.  See  abo  to 
the  tune  efiect»  Lord  Daum<m^9  opmion  in  TVmemmmvt.  Lodert  11 
A.  ^E.6»Q.  1  Hairs  N.  Y.  R.  619.  6  T^msU.  446.  Cromp. 
^Jervis'  R.  244.  7  PFifn^.  270.  8  ii^  160.  7  C^mm  202.  7 
MkMM.ILSS6.  BKtni^sChm.260.  lPkil.<m  lns.2^fL  3  Joktu. 
Cb#M,  Ir  mi{  MOtf«f.     1  Pat^«,  27B.     13  Mois.  99. 

If  tbis  pmmpfalet  is  mdmitted»  it  is  by  the  ioTOcadon  of  parol 
fititnoiny.  Of  itself,  it  proves  Botbiog,  as  it  bean  no  eyideace  of 
being  the  aet  of  tbe  parties.  It  is  prodneed  aa  containing  tbe 
us^^  by  wbicb  it  is  alleged  the  company  is  boond.  It  is  set  up 
by  paro)--4ts  promnlgation  is  proren  by  parol — and  if  admitted, 
it  is  brought  to  bear  upon  the  policy  by  the  aid  of  parol  eridence. 
If  admitted,  it  contradicts  th^  express  stipulations  of  the  poficy. 
The  policy  declares  that  if  the  premiums  are  not  paid  on  or  be- 
lore  the  10th  day  of  April,  it  skall  cease  amd  deiermme.  The 
pamphlet,  according  to  the  construction  put  up<Hi  it  by  the  plaintii^ 
declares  that  the  policy  shall  not  cease  amd  determine  am  iMeU  dm§t 
but  shall  continue  Ibr  thirty  days  longer,  if,  within  that  time,  the 
premiums  are  paid  or  tendered.  Upon  such  views,  and  the  au- 
thorities relered  to,  I  am  clear,  that  the  pamphlet  ought  not  to 
have  been  admitted. 

Being  admitted  and  considered  as  obligatory  upon  the  parties 
to  the.  extent  of  its  legal  effisct,  I  enquire,  what  is  tiie  legal  effect 
of  this  article  f  I  answer,  negatively,  that  it  is  not  to  vary  the 
tenns  of  liability  agreed  upon  by  the  parties,  and  does  not  extend 
theprotection  of  the  policy  beyond  the  10th  day  of  April,  annually. 
The  principles  of  evidence. which  exdnde  it  as  testimony,  show 
the  reasoM  of  thb  construction*  I  shall  only  fimher  show,  that  to 
this  effiaet  has  gone  the  judgment  of  the  Oonrts  of  Great  Britain, 
in  cases  even  stronger  for  the  view  of  the  plaintiff  than  this.  The 
great  case  upon  this  snljeot  is,  TarkUm  ei  al.  tw .  Siam^brik  et 
ml*  5  T.A  696-*4n  which  the  question  made,  isexacdy  Uieques- 
tion  made  here,  under  a  state  of  fiusts  very  similar  to  that  of  this 


The  case  in  TVnvi,  was  ,aa  follows :  A  policy  was  execn^ 
ed  by  the  defendants,  in  which  it  was  stated  that  die  plaintiff  had 
•greed  to  pay  to  them  <€7  10s.  on  the  10th  June,  1789,  and  the 
like  sum  every  six  months  during  the  oonthraance  of  the  policy, 
for  insurance  of  goods  by  loss  from  fire.  It  was  further  stated, 
that  from  the  date  of  tbe  poMcy,  and  as  long  as  the  plaintiffb  should 
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pay  the  8«tii  of  dC7  lOs.  at  the  time  and  places  designated,  and  the 
defendants  should  agree  to  accept  the  same*  their  funds  should  be 
liable  to  pay  the  damage  which  the  plaintiff  might  suffer  by  fire^ 
**  according  to  the  exact  tenor  of  their  printed  proposals,  dated 
Jan.  1st,  1777.*'  In  those  printed  proposals  was  the  foDowing 
article  :  -''On  bespeaking  policies,  all  persons  are  to  deposit  9s. 
6  J.  for  the  policy,  stamp  duty  and  mark,  and  shall  pay  the  pre- 
mium to  the  next  quarter  day,  and  from  thence  for  one  year 
more,  at  least,  and  shall,  as  long  as  the  managers  agree  to  accept 
the  same,  make  all  fWture  payments,  amtnudljf^  at  the  said  office, 
wkkm  J^Uem  daps  after  the  day  limited  by  their  reepective  palideep 
t^M$  fiffeiittre  cf  the  henejit  ikereefi  and  no  insurance  is  to  take 
place  until  the  premium  be  actually  paid  by  the  insured,  his»  her 
or  their  agent  or  agents."  It  was  ayerred  in  the  dedaration» 
diat  the  policy  stipulating  for  semi-annual  paymentsof  thepremi* 
umcameunderthe  article  above  quoted,  although  that  speaks  of  an- 
nual payments.  It  then  stated  the  plaiotiff's  loss  by  fire^  after  the 
making  of  the  policy,  and  whilst  it  remained  in  foil  force,  ti^wit: 
on  11th  December,  17899  and  before  the  expirationof  fifteen  days 
after  the  day  limited  in  the  policy,  and  before  any  refusal  by  the 
company  to  accept  the  d>l  10s.  every  six  months,  according  to 
the  eibct  of  the  policy.  The  declaration  forther  charged,  that  h 
was  the  true  intent  and  meaning  of  the  policy^  that  the  plaintiff 
should  be  insured  against  losses  happening  within  fifteen  days  i^ 
ter  the  day  of  payment  designated  in  the  policy,  if  plaintiff  ten* 
dered  it  within  that  time,  unless  before  the  loss  the  company  had 
refosed  to  renew  die  policy ;  diat  alt  the  premiums  had  been 
paid,  except  the  last,  at  the  day,  and  diat  was  tendered  before 
the  expiration  of  fifteen  days  from  die  day  of  payment  designat-*' 
ed  in  Uie  policy.  One  of  the  pleas  was,  diat  the  premtom  of 
<€7  Ids.  was  not  tendered  until  after  the  10th  December,  1789» 
the  day  of  payment  named  in  the  pohcy,  which  was  demurred 
to,  and  thus  the  point  was  made  as  to  the  effect  of  the  article  ex« 
tending  day  of  payment  for  fifteen  days. 

Lord  Kmyemt  Ch.  J.  said,  **  it  was  admitted  in  the  argument, 
that  the  insurance  when  made,  did  not  eadmd  Us  ka^  a  year  und 
J^teem  day9ta$id  that  eamfUtdypuU  am  end  Hike  yMeeoit.  By 
the  agreement  under  which  the  plaintUb  were  insured,  they  st^ 
ulated  that  they  would  pay  half  yeaily-««ian^,  on  10th  June 
and  lOdi  December,  the  turn  ef  JH  10s.  and  that  diey  wosU,  to 
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loBg  M  the  muisgttv  wookL  agne  CD  accept  the  ttaei : 
fjmeo^  wkfaia  fifteen  daji  after  the  thne  fimited.  I(  Umto- 
fibre^  when  the  first  premiam  was  paU,  the  iBBinvDce  did  BOt  extend 
to  fifteen  dajs  beyottd  the  half  year,  the  oo^tiiiaatioa  or  prolong- 
ataoA  of  the  termdepeDds  on  two  cireumstanees,  which  ninebelfa 
coacnrt  ^at  die  UHMived  AtoM,  paj  the  asaa  of  ^67  lOa  and  dnft 
theinamrersshealdagreatoaeoepftit  Hera^  after  the  pelicj  had 
had  iu  efiect,  and  hefore  the  expiration  ef  the  fifteen  days,  dvrhig 
whidi  tiaDe  the  insnred  nught  have  proposed  to  contin—  dM 
pnlicjv  •nd  to  which  proposal  the  tiusteea  niight  or  nught  net 
^f  Um  kMs  happened.  Baielf  atatiag  theae  fteis  ia 
to  show  diet  the  plaintii&  an  not  entided  io  rnaomr. 
They  insist,  Am^  Aamgk  ike  turn  ffiuBummve  wa9  a^mr^d^  ami  tkmf 
rtaiy^  nensts  tatnronos  kad  htmmade^  lA<y  are  jjprwiecteA  h^^  tkt 
pMty^hffrtmm^  ike  iMdmlgmu rf J^km im^^  (jostwhot  dM 
pkintiffin  this  case  insists  npoo»)  hU  Ami  m^mmaU  emm&t  km 
mppmried.  (AndinthenextsenlennehisLsrcMiipgrwai 
origin  and  object  of  this  alh>wanoa  in  Kil^and.)  Thai 
of  the  fifteen  days  waa  merely  gtTon  Jhr  Mc  pwrpem  rf  . 
As  empmte  ^  m  mew  jiah'cy  mmd  answ  steaip.  In  tfaia  case^  aie 
Issf  tmfimimitmtely  hmfpemed-m  Aai  imtermd  rf  tmmm  toften  si  wmm 
im  my enir»  n>itsrJtsr  sr  ns#  tie j>eJ»cy  tssnU  te  rcncMn^  for  sC  dmt 
moment  the  plaintiffii  had  net  efierad  tepayv  and  nf  canias  &• 
Husteea  had  not  aosepied  the  premimn  fiur  die  next  hrif  ysae.. 
lam^ihmr^fure^demi^of  Aeoprntim^AmJi  4W  dtfimdmMU  me  mat 
Umiier 

In  tfaia  case  iandjadgnd  d»  nkfect  of  die  fifteen  dsgrotiBln;  ife 
is  n  esiiTenient  wagr  of  renewing' the  policy  wiifaont  taU^g  ont  a 
^Mw  ons^  and  paying  stamp  duties.  In  thia  case,  it  is  adjndgnd 
dmt  dm  artadndoea  nofc  extend  die  policy  heyond  the  tinm  of 
paying  thn  praeslaa  agreed  npon  in  it;    That  seitlea  dna  canacL 

Again,  Lard  giwysaV  judgment  iKttlea  aaodmr  point  oanchB** 
sive  ef  this  ease ;  it  is  diis^-^dmt  dm  prifrikgin  to  the  hisniedb. 
granted  by  the  article,  be  that  what  k  m^jpimt^  not  exist  lnysnii 
iJke  ime  tekm  ike  Ue^eeomre.  In  that  case,,  the  right  in  rensraed 
to*  die  cempany»  in  Ihn  nrtkle,  to  rafiiscr  to  entend  the- pottsy  np»> 
QftthopMininmhemgefihrad.  That  ri^^k  net  leaanmAimd^ 
cMMk  ftitasarii;  Lead  JCnywa.  danina  to  the  insqred^er^^ 
to  tender  it,  nndet  the  avtida^  after  di^keahaaoosnnad.  Thm 
r  of  raqntongb.  nndiBr  any  armngeatemw  n  eempeay  to  is* 
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sure  against  fire,  goods  already  burned,  or  the  life  of  a  man  a]> 
ready  dead,  will  readily  strike  the  commonest  mind.  In  the  case 
decided  by  Lord  Kenyan,  the  article  was  referred  to  in  the  policy, 
and  as  he  held,  ^nd  as  all  the  authorities  hold,  became  thereby  a 
part  of  the  contract.  He,  considering  it  as  apart  of  the  policy , 
denies  to  it  the  effect  of  extending  the  policy  beyond  the  time 
agreed  upon  in  it  for  the  payment  of  the  premium ;  and  althougb 
&e  artide  is  part  of  the  contract,  yet  he  denies  to  the  insured  the 
right,  under  it,  of  claiming  the  insurance,  by  a  tender  of  the  pre^ 
mium  within  the  fifteen  days,  and  after  the  loe$  had  happened.  In 
this  case,  there  is  no  reference  to  the  printed  article  relied  upon 
in  the  ^licy ;  it  is  no  part  of  the  policy,  therefore.  With  how 
mucb  greater  force,  then,  do  the  principles  ruled  by  Lord 
Kenyan,  apply  to  this  case.  If  the  defendants  could  be  made  li* 
able  at  all,  upon  the  facts  of  thb  case,  it  strikes  me  that  it  could 
rest  alone  upon  the  idea,  that  the  tender  of  the  premium  witbin 
the  thirty  days,  is  a  new  contract.  This  article  contains  no  pro- 
vision which  allows  the  company  to  reject  the  tender,  if  made 
within  time^  and  thus  prevent  a  new  contract  upon  the  terms  of 
the  old  policy.  And  if  a  tender  of  the  premium  had  been  made 
in  this  case,  heyand  the  day  of  payment  named  in  the  policy,  and 
before  the  expiration  of  the  thirty  days,  the  insured  being  in  life,l 
Aould  incline  to  the  opinion  that  they  would  have  been  bound  by 
it ;  but  if  made  within  the  thirty  days,  the  insured  being  dead, 
and  the  fact  of  his  death  known  to  the  parties,  there  would  be, 
in  that  event,  no  contract — no  consideration  for  the  insurance- 
no  mutuality.  It  would  be  an  act  of  mere  fatuity,  out  of  which 
no  liability  could  spring.  And  if  the  feet  of  the  death  of  the  in- 
sured is  known  to  the  insurer,  and  its  knowledge  withheld  fronT 
the  insurers,  and  they  accept  the  premium,  the  contract  would 
be  void  for  fraud.  If  known  to  neither  party,  it  would  equally 
be  a  void  contract.  There  can  be  no  valid  contract  for  the  in- 
surance of  the  life  of  a  dead  man.  See,  in  accordance  with  the 
decision  in5  T.  R.  8.  C.  I  B,  i^  P.  471.  Amtruther,  707.  1 
Phil.  Jks.  30  to  34t.     Douglasi,  12,  naU  4. 

The  case  of  8dwm  vs.  James,  (6  East.  671,)  relied  upon  by  die 
plaintiff,  does  not  sustain  him.  It  refers  to  and  sustains  the  doe- 
trine  seeded  in  Tarleton  et  al.  vs.  Stanifarthet  ah  The  policy  in 
the  two  cases  was  alike— in  bodi,  a  rcdference  to  printed  articles 
—in  both,  the  same  article  as  to  extension  of  time— a  loss  after 
VOL  vm  69 
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tbd  time  stipulated  for  paying  the  premium—- a  tender,  &c  la 
tibe  formet  caM»  in  addition  to  aU  Mb,  there  was  proren  an  ad» 
Tertiseaient  of  the  insuring  office,  distinctly  %Yoytbkgfhat  ^key  «2s 
fiMOf  mtd  mhomj^  hoiDe  camidered  tfuunmea  tn  thfit  ofice  at  em- 
timumg  JbrJlfUm  day  after  the  time  Imiud  far  pa^fmetU  m  tke 
feUey^  The  questions  in  the  case  grew  out  of  this  adverdsenlent; 
iad  Lord  EUenbortrngh  hrid,  that  in  consequence  of  the  adtfer^ 
Heeimentt  the  policies  of  this  office  extended  to  the  expiraticm  of 
flie  fiftedB  days,  and  during  the  whole  of  that  tittvd  the  plaintHf 
Was  protected.  The  caie  turned  upon  the  adrertisement.  There 
was  judgment  for  the  defendant^  because  the  plaintiff  had  notified 
die  c6mpany  that  he  would  not  give  the  increased  premium  d»- 
ttianded  by  them  for  another  year,  and  thus  detemuned  the  con* 
tract*  I  do  not  find  any  authority  in  conflict  with  Tarktam  M  ed. 
Vf.  SMUfiniA  tioL    I  consider  the  case  clear  upon  authority. 

Upon  the  policy  and  the  aitide,  we  are  dear  that  the  defetidanits 
are  not  liable  to  the  plaintiff,  and  that  the  Jury  ought  to  have 
been  so  instructed. 

Iiet  the  judgment  be  reversedt  and  a  new  tnal  be  awarded. 


No.  90^-«-jACOft  Lamb,  plaintiff  in  error,  ot.  Liwis  F.  Hamus, 
defondant* 

[1.]  Thefiaperior  Oonrta  of  thii  State  haTa  the  p«wer  to  relieTO  a  oitisem 

against  a  grant  which  hai  been  improvidently  istned  upon  a  innoper  case 

taiada. 
p.]  Where  a  party  seeks  to  be  telieYed  in  Equity,  from  the  effect  of  a  mis- 

take»heitatist  show  doe  clfligence  on  his  part. 
L8.]  A  party  who  has  obtained  a  grant  to  land,  under  the  Act  of  the  General 

Assembly,  passed  in  1646^  oannot  be  a£beted  by  the  frandidettt  condnot  of 

the  iaate^oase  officers,  unless  he  fartieipated  therein. 

Decision  on  demurrer,  in  Muscogee  Superior  Court,  by  Judge 
Albzani^be,  May  Term,  1850. 


Digitized  by  VjOOQIC 


AMERICUB,  JULY  TERM,  1850, fi«f 

Lamb  ««.  Harm. 

The  bill  filed  by  Lewis  Lamb  charged,  that  in  the  land  lotto* 
ry  disposing  of  the  lands  in  Muscogee  County,  one  Charles  Whitr 
lock  was  the  drawer  of  lot  No.  176,  in  the  6th  district,  who  af* 
terwards  sold  the  same  to  William  Crew,  and  that  William  Crew 
sold  to  complainant,  who  had  remained  in  possession  ever  since; 
that  upon  the  sale  to  Crew,  Whidock  applied  at  the  Executive 
and  other  Departments  of  the  Government  at  MilledgeviQe,  to 
obtain  the  grant,  and  was  informed  by  the  officers  in  charge  ef 
the  same,  that  the  grant  had  issued  on  the  1st  day  of  July,  1829 1 
and  that  Whitlock,  on  examination,  found  that  the  same  was  en- 
tered, as  granted  on  that  day,  in  the  books  of  the  Executive  De- 
partment ;  that  when  complainant  purchased.  Crew  produced  a 
letter  from  John  Bethune,  then  Surveyor  General  of  the  States 
stating  that  the  grant  had  issued  on  the  day  stated.  As  evidence 
that  a  grant  had  isfued,  the  biU  stated  that  the  plat  had  been  re* 
moved  from  among  the  plats  of  ungranted  lots,  and  placed  among 
those  of  granted  lots,  according  to  the  custom  of  that  Department. 
The  bill  charged  that  the  entry  in  the  Executive  Department  was 
not  fraudulent,  but  was  made,  either  when  the  grant  actually  is- 
sued, or  by  mistake ;  but  that  it  appeared  that  the  grant  never 
had  been  recorded  in  the  Secretary  of  State's  office,  as  required  by 
law. 

The  bill  farther  charged,  that  under  the  Act  of  1845,  disposing 
of  ungranted  lots,  Lewis  F.  Harris  had  applied  for  and  obtained 
a  grant  to  this  lot,  for  which  he  paid  $100 ;  that  Harris,  at  the 
time,  knew  of  these  mistakes,  and  that  they  had  caused  the  grant 
not  to  be  issued;  that  Harris  had  commenced  an  action  of 
cgectment  to  recover  the  land,  and  that  the  same  was  pending  on 
the  appeal.  The  bill  alleged  a  tender  to  Harris  of  Uie  amount 
paid  by  him  with  interest,  and  offered  still  to  pay  it.  The  bill 
prayed  a  perpetual  injunction. 

On  demurrer,  the  Court  disnussed  the  bill,  and  this  deoision  is 
alleged  as  error. 

H.  Holt,  for  plaintiff  in  error. 

Jas.  Johnson,  for  defendant. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

[1.]  We  recognise  the  right  of  the  eitiaen  to  be  relieved  against 
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a  grant  which  has  been  improperly  issued  by  the  State,  in  a 
proper  case  made ;  for,  as  Sir  Edward  Coke  teHs  iis»  the  Chan- 
cdlor  in  England  derives  his  name  from  his  power  of  eamceUimg 
{a  eastcdlando,)  the  King's  letters  patent,  when  granted  contrary 
to  law.  4  JkiL  88.  And  thi9  jurisdiction  belongs,  undoubtedly, 
to  the  Superior  Courts  in  this  State. 

[2,]  But  we  are  of  the  opinion  that  thb  bill  is  defective  in  two 
particulars :  First,  the  complainant  does  not  show  proper  dili- 
gence on  his  part.  Itis  true,  that  the  information  obtained  in  the  Ex- 
ecutive and  Surveyor  General's  offices  was  well  calculated  to  lull 
and  m&lead  him ;  but  foiling  to  obtain  the  grant,  he  should  have 
applied  at  least  to  the  Secretary  of  State's  office,  where  the  grant, 
if  issued,  would  have  been  recorded.  Besides,  if  the  grant  had 
been  taken  out,  and  the  fees  paid,  there  would  have  been  evidence 
of  the  fiict,  both  in  die  Treasurer's  and  Comptroller  General'a 
Departments.  From  all  of  these  sources,  then,  especially  the 
Secretary  of  State's  office,  information  should  have  been  sought. 
So  much  for  the  conduct  of  the  complainant 

[3.]  But  what  has  the  plaintiff  in  ejectment  done  to  deprive  him 
of  the  benefit  of  his  grant  from  the  State  1  It  is  true,  that  it  is  alleged 
in  the  bill,  that  Harris  knew  of  the  mistakes  at  Milledgeville  which 
had  misled  Whitlock.  But  there  is  no  charge  of  collusion  between 
Harris  and  the  State  House  officers,  or  that  he  was  in  any  way 
connected  with  the  matter.  Indeed,  die  bill  itself  expressly  re- 
pudiates the  idea  that  there  was  any  fraud  in  the  transaction^ — 
Suppose  the  entry  upon  the  books  of  the  Executive  Department 
had  been  Jraudmlenily  put  there,  sdll,  if  Harris  had  no  agency 
or  participation  in  it,  he  would  He  clearly  entitled  to  his  grant, 
under  the  Act  of  1845. 

Under  these  circumstances,  we  do  ni»«  feel  at  liberty  to  inter- 
fere with  the  grant  from  the  State  to  Harris,  nor  to  arrest  him 
in  the  prosecution  of  his  rights  acquired  under  it. 

If  Whitlock  has  been  injured  by  the  public  functionaries  of 
the  people,  it  is  meet  and  proper  that  the  representatives  of  the 
people  should  administer  to  him  adequate  redress. 

Judgment  affirmed. 


Digitized  by  VjOOQIC 


AMBRTOUS,  JULY  TERM,  1850. 649 

Brannan  v$.  Noble. 

No.  91. — Amjfwmd  F.  Bbankom,  plaintiff  in  error,  vs.  Hszskiah 
NoBLB,  defendant. 

[  1.]  A  holds  a  demand  against  B,  and  sues  out  process  of  garnishment  against 
0,  who  is  indebted  to  B  by  note,  and  obtains  a  judgment  on  the  garnish- 
men^  D,  who  is  the  assignee  of  the  note  due  by  0  to  B,  transferred  to 
him  alter  the  service  of  the  process  of  garnishment,  institutes  suit  thereon 
against  Or  who  pleads  the  judgment  on  the  garnishment  in  bar:  HtUd,  that 
this  cannot  be  done,  and  that  a  demurrer  to  the  plea  would  well  lie. 

Assumpsit,  in  Muscogee  Superior  Court.  Decislbn  by  Judge 
Alexander,  June  Term,  1850. 

H.  Noble,  as  the  indorsee  of  T.  A.  Branuon,  brought  suit  on  a 
note  made  by  A.  F.  Brannon,  due  1st  December,  1846,  and  pay- 
able to  the  order  of  T.  A.  Brannon.  To  this  suit  A.  F.  Brannon 
pleaded  former  recovery,  on  a  process  of  garnishment  issued  by  a 
creditor  of  T.  A.  Brannon,  and  served  on  A.F.  Brannon,  on  the  5th 
January,  1847.  Subsequent  to  the  service  of  the  summons,  T. 
A.  Brannon  had  the  note  in  possession,  as  stated  by  A.  F.  Bran- 
non, in  bis  return  to  the  summons.  To  this  plea,  plaintiff  below 
demurred,  on  the  ground  that  it  viras  insufficient  in  law.  The 
Court  sustained  the  demurrer,  and  defendant  excepted. 

H.  Holt,  for  plaintiff  in  error. 

Jas.  Johnson,  for  defendant  in  error. 

By  the  Court, — Nisbet,  J.  delivering  the  opinion. 

[1.]  The  demurrer  to  the  plea,  in  this  case,  was  properly  sus- 
tained* We  do  not  doubt  but  that  the  plaintiff  in  the  judgment 
on  the  garnishment  is  entitled  to  collect  it  out  of  A.  F.  Brannon. 
His  claim  upon  the  money  due  to  his  debtor,  and  established  by  that 
judgment,  is  paramount  to  that  of  the  plaintiff  in  this  action.  See 
Olanion  vt.  GriggSf  5  Geo.  R.  436.  But  that  is  not  the  question 
made  in  this  record.  The  question  is,  whether  the  judgment  on 
the  garnishment  can  be  pleaded  in  bar  of  the  action  by  the  bolder 
of  the  note,  due  by  the  defendant,  in  that  judgment,  to  the  debt- 
or of  the  plaintiff  in  garnishment.  To  state  the  question  with 
greater  perspicuity :  A  holds  a  demand  against  B,  and  sues  out 
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proc6M  of  gamiflhment  agaioBt  C»  who  U  indebted  to  B  on  a 
promiaaory  notat  and  haa  a  judgment  on  the  garaiahaMnt.  D» 
who  is  the  assignee  of  the  note  transferred  to  him  by  B,  after  ser- 
vice of  the  process  of  garnishment,  brings  suit  upon  it  against  Ct 
who  pleads  in  bar  the  judgment  i^gainst  him  in  &yor  of  A,  on  the 
garnishment.  The  question  is,  can  that  judgment  be  so  pleaded  f 
or  is  it  a  bar  to  the  suit  bi*ought  by  D  against  C 1  We  aay 
not.  A  judgment  on  the  garnishment,  and  a  satis&ction  thereon, 
clearly  would  be  a  bar.  The  garnishee  cannot  be  compelled  to 
pay  the  debt  twice.  The  plaintiff  in  garnishment  has  the  right  to 
collect  his  debt  out  of  B,  his  original  debtor,  and  also  out  of  C, 
his  debtor's  debtor.  A  judgment  in  his  favor  against  the  gar- 
nishee, is  no  bar  to  a  suit  and  recovery  against  B.  He  is  enti- 
tled to  elect  out  of  which  of  these  he  will  seek  satisfaction,  and 
until  he  does  elect,  his  claim  against  both  is  good.  A  judgment 
against  one,  or  both,  b  not  an  election.  Now,  if  the  judgment  on 
the  garnishment  were  held  a  bar  to  the  action  by  the  holder  of 
the  note,  it  might  chance  to  be,  that  the  plaintiff  in  the  garnisli- 
ment  seeks  and  obtains  his  satisfaction  out  of  his  own  debtor. 
In  that  case,  the  judgment  on  the  garnishment,  except  for  coets* 
would  be  extinguished,  and  the  garnishee  would  go  free  from 
liability  to  any  body ;  and  the  transferree  of  the  note  would  lo89 
bis  money,  without  any  benefit  resulting  to  any  body.  If,  how- 
ever, he  is  permitted  also  to  get  judgment  against  the  garnish- 
ee, and  the  plaintiff  in  garnishment  gets,  satisfaction  out  of  hia 
debtor,  he  would  realise  out  of  the  garnishee.  Nor  is  the  gar- 
nishee in  danger  of  being  compelled  to  pay  the  debt  twice,  fi>r 
if  he  pays  it  to  the  plaintiff  in  garnishment,  that  payment  ex- 
tinguishes the  judgment  against  him  by  the  transferree  of  the  note 
—except,  perhaps,  for  costa.  Cooh  adm*rf  vi.  Fidd,  3  Ala. 
R.  53. 

Let  the  judgment  be  affirmed. 
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No.  92. — Dow,  Wilson  &  Herrbman,  plaintiffii  m  erron  w.  J.  S» 
Smith  &  Co.  d^dndants  in  error* 

[l.J  In  order  to  sue  ont  an  attachment  in  behalf  of  a  finn,  one  partner  has 
the  right  to  execute  h,hond  in  the  name  of  the  firm. 

[2.]  A  general  judgment  creditor  cannot  form  an  iasne  and  trayerse  the  troth 
of  the  affidavit  of  the  attaching  creditor,  after  judgment  rendered  on  the  at- 
tachment, and  on  a  motion  to  distribute  money  belonging  to  the  defendant 

Certiorari,  Muscogee  Superior  Court.  Decided  by  Judge 
ALBXANDfiR,  May  Term,  1850. 

The  questions  in  tbis  case  arose  upon  a  motion  to  distribute 
money  in  the  bands  of  the  Sheriff,  arising  from  the  sale  of  ihe 
pn^»erty  of  Birdsong  k  Sledge.  Dow,  Wilson  &  Herreman 
Gkdmed  as  general  judgment  creditors.  Jos.  S.  Smith  9c  Co. 
<^med  under  a  judgment  on  attachment  of  an  older  datew  Coun- 
ad  for  DoWf  Wilson  &  Herreman  objected  to  the  judgment  of 
X  S.  Smith  &  Co.-^ 

lBt«  Because  the  attachment  bond  was  not  good  and  legal;  b^ 
cause  it  was  signed  by  one  partner  in  the  partnership  name. 

2d»  Because  a  general  judgment  had  been  entered  up  00  said 
attachment,  and  execution  accordingly,  instead  of  a  judgment  and 
execution  mi  ren^ 

3d.  Because  there  was  no  return  by  the  officer^  showing  that 
he  had  advertised  his  proceedings  according  to  law. 

4th*  Because  the  judgment  was  entered  and  exeoution  issued 
before  the  debt  was  due. 

The  Court  overruled  the  objections,  and  permitted  counsel 
for  Smith  dc  Co.  to  enter  a  judgment  im  r«m,  name  pro  Immt,  and 
to  have  execution  instanter  $  afao*  to  prove  by  the  levying  offi- 
cer, that  he  did  advertise  according  to  law.  To  which  decisions* 
written  exceptions  were  filed. 

Counsel  then  tendered  an  issue,  whereby  they  traversed  and 
denied  the  truth  of  the  ground  of  attachment  alleged  in  the  affi- 
davit, viz:  that  Birdsong  &  Sledge  were  about  to  remove 
without  the  limits  of  the  State,  and  demanded  a  Jury  to  try  the 
issue.  The  Court  refused  the  motion,  and  written  exceptions  to 
this  decision  were  filed. 

Upon  these  exceptions,  a  writ  of  certiorari  was  sued  out  to  the 
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Superior  Court ;  And  upon  hearing  the  return  thereto,  the  Court 
dbmiased  the  certiorari. 

Upon  thiB  dectmon,  error  is  assigned. 

Jas.  Johnson,  for  pltdntiffs  in  error. 

H.  Holt,  for  defendant. 

By  the  Qmrt, — Lumpkin,  J.  delivering  the  opinion. 

Numerous  exceptions  were  taken  to  the  rulings  of  the  Court 
below  in  this  case  ;  but  two  only  have  been  argued  and  insisted 
upon  before  us. 

It  appears  that  the  Smiths,  who  were  partners,  having  a  judg- 
ment on  attachment  against  Birdsong  &;  Sledge,  and  money  be- 
longing to  the  defendants  being  in  Court,  subject  to  its  order, 
moved  to  have  it  applied  to  their  demand.  This  application  was 
resisted  by  the  plaintiflb  in  error,  who  were  also  judgment  credit- 
ors, on  the  ground,  that  the  bond  given  to  Birdsong  &  Sledge, 
by  the  Smiths,  when  they  sued  out  their  attachment,  was  void-^ 
the  firm  name  having  been  signed  to  it  by  one  of  the  partners. 

Widiottt  stopping  to  inquire  whether  or  not  this  objection  is 
good  in  the  mouth  of  third  persons,  it  is  a  sufficient  answer  to 
make  to  it,  to  say  that  it  is  authorized  by  a  fair  construction  of 
the  Act  of  1838.    See  Pamphlet,  p.  165. 

[2.]  Dow,  Wilson  &  Herreman  proposed  to  traverse  the  truth 
of  the  affidavit  upon  which  the  attachment  of  the  Smiths  was  is- 
sued ;  and  the  refusal  to  allow  this  b  the  next  error  complain- 
ed o£ 

It  is  exceedingly  questionable  whether  this  could  be  done  by 
the  defendants  themselves,  especially  after  the  appearance  term 
of  the  attachment  We  are  quite  confident  that  third  persons  had 
no  such  right  after  judgment  had  been  rendered  on  the  attach- 
ment. 

The  Inferior  Court  was  right,  therefore,  and  the  judgment  of 
the  Superior  Court  right,  in  refusing  the  certiorari. 
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No.  93.^*-AoaD8T98  L.Orant  And  anocber,  plMtiCs  in  ^riror  ni, 
Nblbom  MoLBdTBUt  dafeadaiit  ia  enar, 

[1.]  A  agrees  with  B,  that  he  shall  have  the  deputation  of  the  ClerUnp  <i£ 
the  Inferior  Coart,  and  receive  for  his  compensation  the  fees  and  costs  of 
the  office  already  accrued  and  which  are  to  accrue,  and  B  agrees  to 
paj  A  therefor,  out  of  said  fees  and  costs  due  and  to  accrue,  die  sum  of  five 
hnndred  doDars,  and  ^Lecntes  to  A  his  notes  to  seenrethe  payment  of 
that  snm :  JTicU,  that  these  notes  are  void  as  against  the  Statote  forbiddi«f 
the  sale  of  pnblic  offices,  and  as  opposed  to  the  policy  of  the  law. 

Aa8iiiBp«it»  &C.  and  motion  for  new  tnaJ,  io  Muscogee  Supe- 
rior Court,  May  Term,  1850.     Tried  before  Judge  AlezAndbr. 

N.  McLester  brought  suit  against  plaintiils  in  error  on  two 
notes  of  #260  each,  payable  to  McLestor  or  bearer*  Pleai— that 
the  notes  were  given  for  an  illegal  consideration,  viz :  the  sale  of 
the  office  of  Clerk  of  the  Inferior  Court  of  Muscogee  County,  by 
McLester  to  Grant. 

On  the  trial»  the  defimdaikts  proved  that  McLester  was  Clerk, 
•ad  that  Grant  did  all  of  theservioes^aotiog  as  Deputy  Clerk,  and 
reeei^ng  tibe  eests.  McLester  told  one  witness  he  had  ootk- 
iag  to  do  wkh  Uie  office,  and  told  another  that  he  had  let  Grant 
have  tiie  office^  and  Grant  owed  him  $5WK  To  interrogatories 
eshibtted  to  McLester,  the  plaintiff*  he  answered,  that  be  ap- 
pointed Grant  as  his  Deputy,  to  take  charge  of  and  oondnct  the 
office ;  diat  about  the  time  the  notes  were  grven,  he  was  £arced  to 
IcaTO  the  State  lor  a  time;  that  one  W.  Bu  Ector  applied  to  him 
to  appoint  Grant  Deputy ;  that  he  made  oot  a  schedule  of  the 
eoots  then  diie,  amountiog  to  SIOOO  or  tl200,  besides  the  accru- 
ing costs,  and  it  was  agreed  that  Grant  should  be  app<Hnted  Dep- 
uty, and  receive  as  his  compensation,  all  of  said  costs-«-he.  Grant* 
paying,  or  securing  to  be  paid  to  McLester,  out  of^  or  as  a  part 
of  said  costs,  and  those  accruing  thereafter,  the  §waa  tdt500f  and 
fer  Ihis  som  the  notes  were  given.  He  denied  that  there  wm 
any  sale  of  the  office,  or  contract  of  sale.  He  admitted  that  he 
£d  require  Grant  to  give  him  a  bond  with  security  for  the  iaitb* 
id  peifennance  of  his  duties  as  Deputy  Clerk. 

Coons^  lor  Ghrant  requested  the  Const  to  ohurge  tbe  Juryi 
iteifthey  WiefvedtfiiittheMteB  fP«re  |^vm  jht  oosti  fdxmdf 
VOL.  vm.  iO 
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•ecraad  tiMl  to  accrue,  that  the  iMHuideratioa  was  illegal,  aad  the 
Betes  Toid ;  whioli  charge  the  Coort  refbsed  to  igive,  b«t  on  the 
cootrarj,  charged,  that  if  the  Jury  b^eved  thet  the  notes  were 
given  for  the  coats  ab-eady  accrued,  that  the  consideration  was 
food. 

The  Jury  found  a  verdict  for  the  plaintiff,  whereupon  defend- 
ants moved  for  a  new  tria] — 

1st.  Because  the  Court  erred,  in  refusing  to.  charge  as  request* 
ed. 

Sd.  Because  the  Court  erred  in  charging  as  stated. 

3d.  Because  the  Jury  found  contrary  to  law  and  evidence. 

The  Court  refused  the  motion,  and  defendants  excepted. 

Jas.  Johnson,  for  plaintiffe  in  error. 

H.  Holt,  fer  defendant  in  error. 

By  tke  C9ar<.-*Nf8BST,  J.  delivering  the  opinion. 

•  [1.]  By  Statute,  (5  and  6  Edw.  6,  ck.  16,  §f2,  3,)  among  other 
things,  it  is  enacted,  that  all  ag^reements  for  the  sale  or  dejmtnUmt 
of  any  office  "  which  concerns  or  touches  any  derksbip  to  be  oc- 
cupied in  any  Court  of  Record  wherein  justice  is  tobe  adninisteiv 
ed,*'  shall  he  void.  The  Act  of  49  Geo.  Ill  in  its  tenth  and  elev- 
enth sections,  except  f\'om  the  operation  of  the  Statute  of  Bd" 
ward,  Ubw/mI  dejHiiations  and  annual  payments  omi  ^  ihejeett  to 
any  peraonyomi^r/jf  hafding  tke  oflce.  Chitiy  on  C&nlr.  720,  721. 
I  see  no  reason  why  the  Statute  of  Edsrard  should  not  be  in 
ftvrce  in  this  State.  The  Statute  of  George^  is  not^  because,  since 
the  era  of  our  independence;  but  our  own  laws  authorise  die 
appointment  of  a  Deputy  Clerk  of  the  Inferior  Court.  This  au* 
thority  is  equivalent  to  the  exception  stated  in  the  §f  10  4tnd  11 
^tkt  Statute  of  Geo.  III.  The  Act  of  Edward  is  still  applica- 
ble to  illegal  sales  of  a  clerkship ;  it  is  applicable  to  this  case. 
The  objection  to  this  contract  is  not  that  it  is  founded  <m  a  depm* 
iaiiont  but  upon  a  sale  of  the  oiBee  contrary  to  law  and  public 
policy.  Under  the<w  English  Statutes,  it  has  been  held,  that  if 
the  profits  of  an  office  i£re  uncertain,  arising  from  fees,  (wbidi  is 
die  case  as  to  the  Clerkship  of  the  Inferior  Court,)  and  the-  prin- 
cipal make  a  d^utatioD,  veeerving  a  sum  eeftani  mti  ^ilmjtm 
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mnd  j^rv^g  of  the  office,  it  is  good ;  but  if  the  reser^stioii  or 
agreefloeDt  m  not  to  pay  oot  of  the  profits,  bat  to  pay  gmeraUyu 
mtm  certain^  which  must  be  paid  at  all  events,  it  is  void.  Qedofpkim 
99.  Twdor,  2  S4dk.  468.  QfrmUe  V9.  Atlnnmm,  9  B.  Sr  C.  462.  4 
Mem.  4r  R»  372.  ChiUtf  on  Cent.  721.  According  to  this  rule,  how 
Stands  this  case  t  Take  it  as  most  strongly  made  out  by  the  evidence 
of  the  plaintiff  himself,  who  was  examined  under  our  Statu  te.  He 
testifies,  ^  that  he  was  Clerk  of  the  Inferior  Court  of  Muscogee 
Ooanty,  and  appointed  the  defendant  his  Deputy;  that  he  exhibited 
to  biro  a  schedule  of  the  cases  pending  and  undisposed  of  in  the  In- 
ferior Court,  and  upon  which  costs  had  accrued  to  the  amount  of 
one  thousand  or  eleven  hundred  dollars,  and  upon  which  further 
cost  was  to  accrue  to  an  uncertain  amount,  and  on  the  accrual  of 
wbicht  finrther  clerical  services  were  to  be  rendered.  Upon  this 
exhibition  of  cost  and  cases,  it  was  agreed  that  he  would  appoint 
the  defendant  his  Deputy^  and  give  him  for  his  compensation,  said 
costs,  which  bad  and  which  wor&  to  accrue,  he  paying,  or  secur- 
ing to  be  paid  to  him,  out  of,  or  as  part  oi  the  said  costs,  the  aum 
of  five  hundred  dollars,  to  secure  which,  the  notes  sued  on  were 
givenw"  The  substance  of  which  is,  that  the  defendant  was  to 
lake  the  office  and  its  profits  as  Deputy, in  oonsideraliou  of  wbiok 
be  undertook  to  pay  plaintiff  five  hundred  dollars  out  of  the  profits, 
mt^  to  secure  which  »um^  he  gact  his  noiei.  Although  it  seems  te 
have  been  expressed  in  the  agreement  between  these  parties, 
that  the  fiYe  hundred  dollars  were  to  come  out  of  the  frofitf^  yet 
the  notes  were  given  to  secure  it.  Tlie  plaintiff  did  not  rely  upon 
the  profits  for  his  five  hundred  dollars,  or  upon  the  liability  of  the 
defendant  to  biro,  as  trustee  for  that  sum  received  to  his  use  out 
of  the  profits,  but  he  relied  upon  the  defendant's  express  stipulation 
to  make  good  to  him  that  sum.  What  is  this  but  a  sale  of  the  of- 
fice fi>r  a  sum  certain  to  be  paid,  at  all  events,  by  his  Deputy.  The 
agreenAcnt  indicates  a  well  devised,  bu^  still  insufficient  attempt 
to  evade  the  Statute.  It  is  as  much  at  war  with  its  policy,  as  if 
nothing  had  been  said  about  payment  out  of  the  profits,  and  it 
seems  to  me  that  the  Court  ought  to  have  so  instructed  the  Jury. 
Contracts  for  the  sale  of  public  offices  are  void  at  Commoa 
Law,  as  being  opposed  to  public  policy,  and  may  be  resisted,  al« 
though  not  embraced  in  any  Statute ;  particularly,  it  would  seeta 
to  ne,  such  as  relate  to  offims  appertaining  to  or  connected  with 
the  adroioistration  of  jostieei    The  jMtWic  here  ft  i^t  to  the  ser* 
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vfe«0  and  re^K>iMilnHty  of  the  drieeted  offi<»r ;  and  wt^re  a  dsp^ 
it  allowed,  aa  bare,  yet  it  rauil  be  made  voder  mi^  ea>- 
as  reCam  the  rBspontibilky  of  tbe  ptmciffwl,  and  pr^ 
ieot  *o  indncemetit  to  extortkin,  and  no  temptations  to  cormp- 
lioa;  OkiUy  m  OmUraeU^  673.  Riekardmm  vm.  Melisk,  2  Sing. 
U7.  »  Mpd.  4S5.  Haralmm  vs.  Dkkingy  2  CUsr.  Lam  R.^6.  2 
Martk.  i3a.  S  Bihh,  163.  6  N.  Hamp.  196.  2  Ibid,  617.  6 
tiW,  laaL    9  TFouI.  175. 

By  tbe  ooatract,  as  proven  by  tbe  plaiBliff,  be  was  to  be  paid 
out  of  tbe  coats  wbidi  bad  accrued,  and  out  of  ibe  costs  whidi 
•f«ra  tm  meente ;  and  tbe  defendaut  became  tbe  porcbaser  c^  not 
only  costa  doe,  aad  wbieb  migbt  be  coaddered  aa  legally  Tendi- 
Uot  but  of  costs  pei  to  aeame  on  tbe  cases  in  offiee  and  in  hb 
bands  fot  maaagement.  His  notes,  so  fer  as  tbe  aeermmg'  eott9 
uae  eeuceraed,  wens  founded  ou  an  illegal  consideration,  and  Toid 
4a  partr-^iroid  aa  to  tbe  whole.  Under  tbese  cireumatancea,  tbe 
oaotract  is  noC  free  of  sui^icioo ;  it  is,  in  iacT,  opposed  to  tbe 
policy  €^  tbe  kw.  I  can,  upon  the  wbole,  look  upon  it  in  uo 
Sgbit  but  aa  a  purchase  by  tbe  defendant  of  an  oiBce,  for  a  sum 
oartaki  on  bb  personal  reapousibility,  and  as  sodi,  vcud  upon  au* 
tfKirity  aud  prineiple  i  and  bowerer  uiiyastifiaUa  bis  defence  up 
on  bouord^  priuirtpies,  be  is  aloured  it,  as  an  agent  €»f  tbe  kw, 
aa  laaittlaia  ita  policy. 

Lot  tbe  jttdgmeui  be  rarersed. 


No.  94.— J.  D.  Beeus  and  others,  plaintiffs  in  error,  vs.  John  R. 
Dawson,  esTr,  &c.  John  Crowell,  claimant  and  defendant  in 
error. 

(l.}  A  cl&im&iit  cannot  set  up  an  cmtatanding  title  in  a  third  person,  to  pro- 

t^ochintelfsad  defeat  ^plaintiff' in  esecntioii. 
fS.}  The  presumptian  «f  fraud,  aHfingfrom  the  contlnned  posseuioii  of eh«t^ 
'    trit'bytbe  vendor,  aterspahsDktabiUcfnie  Ins  beeacxeeolMl,  any  ba 
.    iMitfalisi}  iitbsiiwiis,itb<jN»asaaachiaiwa. 
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ClMim  in  MtMcogoe  Sapei iar  Court.  TrUd  b^foi'e  Judge  Alp 
BZABODUi,  May  Tenn»  185(^ 

This  WAS  ati  iaauey  formeJ  upon  a  claim  to  a  negro*  iaterpoeod 
]»7  Jokn  R.  Drwaeo,  as  exectrtor  of  Jokn  CroweU,  doeeased*  to 
•  negro  boy  levied  ob  aa  the  property  of  one  John  J.  Wilson. 
>  The  evidence  showed  that  the  negro  remained  in  the  posaeasios 
of  Wilson  aboQt  six  months  after  the  sale  to  OowelU  and  the« 
went  into  Cro well's  posseasion,  where  he  remained  nntil  Crew* 
eU'a  death.  The  letters  testamentary  of  the  claimant  were  not  ni 
evidence. 

Plaintiff^s  counsel  requested  the  Court  to  ehai^pe,  that  k  vraa 
necessary  for  the  claimant  to  introduce  his  letters  testamentary, 
to  make  out  his  claim.  The  Court  refused  so  to  charge^  hot 
cfaargedt  that  it  was  snffieicDt  ibr  the  olaimant  to  shew  ti^  o«t 
ftf  the  defendant  in  execution*  To  which  charge  and  refiia^  to 
ehaiige,  plaintifl*  in  ^.Jk»  excepted. 

Counsd  for  plaintiff  in  Jl.  fa,  also  requested  the  Court  So 
charge  the  Jury,  **  that  if  they  believed,  from  the  testimony,  that 
the  negro  boy  remained  in  the  possession  of  Wilson  for  six 
moQlhs  after  the  sale,  the  sale  was  fraudulent  and  void  against 
ereditorst  unless  they  believed  the  possession  was  explained  by 
testinM>ny."  The  Court  declined  so  to  charge,  and  plaintiff  mjL 
Jk.  excepted. 

On  these  exceptions,  error  was  assigned. 

Jones,  Brnnino  and  Jones,  for  plaintiff  in  error. 

W.  DouoHBETT,  for  defendant  in  error. 

Bff  the  Ckmri, — Lvmfkin,  J.  delivering  tlie  opinion. 

[1.]  John  R.  DawAon  claimed  the  negro  levied  on,  as  the  execu- 
tor of  John  Crowell,  deceased,  but  failed  to  offer  in  evidence  his 
letters  testamentary.  The  Circuit  Judge  held,  that  this  was  unne- 
cessary, and  that  it  was  sufficient  to  show  title  out  of  the  defend- 
ant in  execution. 

So  far  as  we  are  informed,  the  uniform  practice  in  this  State, 
under  our  claim  laws,  has  been  otherwise.  The  claimant  makes 
oath  that  the  property  levied  on  is  his«    The  object  of  tUs  pro- 
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ceedtftg  is,  to  enable  bim  to  protect  his  own  property  from  sale* 
Mtd  not  the  property  of  any  one  else.  Tbe  phtint^  In  Ji.  Jk* 
comes  into  Court  to  litigate  the  title  of  tbe  clairoant,  and  not 
fbat  ef  some  third  person^  between  whom  and  tbe  elaimant  there 
k  no  priTity.  Is  it  nor  absurd  f>r  the  claimant  to  make  oath,  as 
he  is  require  1  to  do,  that  tbe  property  iskUj  and  then  show  on  tbe 
trial  that  it  helm^ged  to  anoikerf  What  right  has  a  vohuUeer  tbna 
to  interpose  between  the  creditor  and  hni  debtor  f  What  is  it  to 
bim,  that  somebody  has  the  title,  other  than  tbe  defendant,  pro- 
Tided  be  bitaiself  has  tKMie  t  Will  he  be  permitted  to  protect  him* 
self  friHn  the  penalty  of  his  bond  by  such  proof  I 

{2.\  Ooensel  for  tbe  pHontiff  in  Ji.f^  further  reqaestiod  tbe 
Court  to  ebarge  tbe  Jury,  that  if  they  believed,  from  tbe  lestimo- 
ay,  that  tbe  aegro  in  dispote  remained  in  poacessioo  of  Wikoiiv 
ibe  defendant  ia  exeeation  and  Tendor*  for  six  laoatbs  al^  the 
•ale,  tbe  sale  was  &a«dulent  and  void  against  eredkors,  mileas  tbe 
possession  was  explained  by  tbe  evidanee.  The  Court  refiteed 
•e  give  tbe  instroetioas  asked  ;  wherefore,  tbe  record  does  not 
disclose. 

I  aaed  searsely  repeat  wb«t  has  been  mote  than  oaoe  beft»re 
Mud  ia  sabstaace  by  this  Court*  that  formerly,  an  absolute  sale  ef 
ebaliels,  aoacoompaaied  witb  possession,  was  franduleot  ia  law, 
and  void  as  against  creditors ;  but  that  tbe  modem  rule  ia,  that 
the  possession  %vas  susceptible  of  explanation.  If  aone,  bower- 
er,  is  given,  the  presumption  becomes  eondasire. 

Upon  both  grounds,  then,  the  plaintiff  in  error  is  entitled  to 
bare  the  judgment  below  reversed. 
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No.  96.! — CsAauw  Ci^EeaosN,  plaintiff  in  error,  «#*  Aljcxanihui 
J.  RoBiaoN,  defenclaiic 

[1.]  Plefty  tkttt  ckieadant  Mgned  tbe  note  raed  on  «s  mre^,  and  tbat  it  wa* 
i^reed  between  bim  and  bis  priucipal  tbat  another  sbonld  sign  it,  also,  ai 
co-snrety,  before  it  was  delivered,  wbicb  wa«  not  done :  Heldy  tbat  tbii  is 
not  a  plea  of  iMm  estfaclvrnt  and  need  not  be  verified. 

Action  on  note,  in  Muscogee  Superior  Court.  Decision  by 
Judge  ALtrANDEft,  May  Term,  1850. 

Thtft  WB8  a  fttit  agttiMt  AWxander  J*  Robtsoo,  on  a  note  made 
by  one  McNeil,  aiid  RobiBon  as  surety.  Plea — that  4efttidmm  stga* 
ed  tbe  note  by  agreement  with  principal,  that  John  Banks  ahoiikl 
sign  the  same  as  co-surety,  before  it  was  Slivered  to  the  payees 
which  he  never  did; 

Plaintiff's  attorney  demurred  to  the  plea,  on  the  ground  that  it 
amounted  to  a  plea  of  turn  eHjactuMf  and  was  not  verified,  as  re- 
quired by  tbe  Statute. 

The  Court  overruled  the  demurrer,  and  this  decision  is  except* 
ed  to  as  erroneous* 

H.  L.  BsNHfNa.  for  phiintiff  in  error, 

Ja8.  JoHifsoN,  for  defendant  in  error. 

By  the  CbMit^— *NiBBBT,  J.  delivering  the  opinion. 

[l.J  Tbe  dmimrrer  to  this  plea  was  properly  overruled,  be- 
eatise  it  is  not,  in  our  judgtnent,  a  plea  officii  09$  Jaetttm. '  What 
facts  does  it  set  forth  t  Why,  that  the  defendant  is  surety  on  the 
note,  and  that  when  he  signed  it  as  surely,  it  was  agreed  between 
him  and  the  principal,  that  one  John  Banks  should  also  sign  it  at 
co-surety,  before  it  was  delivered,  and  tbat  said  Banks  never 
did  8%D  itr  M  agreed.  This  plea  does  not  amount  to  a  plea 
of  Moii  eit  Jkcimm.  The  liability  of  the  defendant  depends  upon 
this  agreement.  If  it  was  not  carried  out,  he  is  not  liable.  The 
plea  dees  not  pstinmoe  the  exeo«tion  of  the  note  by  the  defend- 
ant. It  in  fa^  admiife  k,  aad  sets  mp  the  agreement  and  the  iioo* 
compliance  with  it,  as  a  legal  bar  to  recovery.    It  is  not  in  denial) 
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but  io  ftToidmnce  of  tfaenoCe.  If  ft  note  or  bond  be  Toid*  ah  imim^ 
1km  ^ktk^nm^Ujmenm  u  proper^  boilf  Toid^^e  only,  tbe  htdtA 
OBiMt  be  tpecUlly  pleaded.  Tbis  note  Ugeod  upon  its  fi^e ;  tbe 
plea  does  net  put  in  issue  its  exeoutiont  but  sets  up  exirmme  mal> 
ferio  sToidsnce;  sndi  natter  as  eenld  not  be  proved  under  the 
plea  of  nam  est  factum.  If  this  be  true,  how  is  it  a  plea  of  mm  eai 
factum  t  Such,  I  apprehend,  is  the  doctrine  of  the  Common  Law. 
1  Ckitiy's  PUmdmg9,  479,  480.  Laimberi  tfs.  Atims,  2  Catmp.  R. 
S78, 273.  Cam.  Dig.  Pleader,  2,  YT.  18.  2  Bald.  675.  2  WiU. 
A.  352,  1  Siar^s  R.  151,  152.  1  N.if  MeCord.  554.  2  Ihid, 
425.     12/«ftiit.  £.337. 

If  tysbe  apleaef  «sii«i<>ii0te«i»  then  k  would  kaTe  been  a 
feed  plea,  if  it*  in  the  siniple  technical  language,  had  denied  tbe 
sole  without  statiag  tbe  grounds  of  that  denial— -without  sotting 
lerth  theegreeoieultndtbenon-eea^lianiDewithit.  WouMthat 
baTe  been  suficient  under  our  statute  !     Clearly  not. 

Let  fhe  judgment  be  afirmed. 


No.  96^— Thomas  Colbiuln,  Treasurer  of  Randolph  County, 
plaintiff  in  error,  ve,  John  Nbal,  defendant. 

[1.]  After  the  lafetior  Ccmrt  hare  Mft  up  thehr  defence  to  a  claim  agmiastdie 
Coan^yUndlJadgnisathatbiWgfinJeigil  againitlbuMi,kispatcmnp<teat 
ferlheOsalj  Tiaasmwtsragistthspiysataf  thsoadercf  tfafcOongtoa 
him  on  the  samo  groaads. 

[2,]  After  an  order  granted  bfr  4ie  laferier  Coart  on  Uie  Gonnly  Treaenrer, 
to  jpay  a  creditor  of  the  Coanty  eo  much  money,  it  ii  not  in  the  power  of  the 
Treetiirer  to  defend  himielf  for  canies  eziAting  prior  to  the  granting  of  the 
order. 

p.^  The  OoantyTresfarermaj  defend,  under  the  faferiorOonrt,  and  in  prm 
Hy  winitfaem,  hninet  i 


AppKemkm  Ibr  m  mandnia.    Dedded  by  J«dge  Wahubi, 
Ri«delph  teperiorOeurt,  Afvil  Tet»»  IS5«. 
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W.  B.  Robinson  ic  Co.  having  contracted  to  build  a  conrt- 
hooBO  in  Randolph  County,  received  from  the  Clerk  of  the  Infe- 
rior Court  promiasory  notes,  payable  to  them  or  order,  and  sign- 
ed by  the  Clerk,  officially.  These  notes,  shortly  thereafter,  were 
transferred,  before  due,  to  John  Neal,  who  petitioned  the  Inferi- 
or Court  to  issue  orders  upon  the  County  Treasurer,  for  the 
amount  of  the  notes,  in  their  stead ;  the  Couit  refusing,  Neal  ap- 
plied for  and  obtained  from  the  Judge  of  the  Superior  Court,  a 
fnandamus  «m,  requiring  the  Inferior  Court  to  show  cause  why 
the  orders  were  not  issued.  The  Inferior  Court,  for  cause, 
showed,  among  other  things,  that  the  consideration  of  the  notes 
had  entirely  failed — the  house  built  having  **  tumbled  down,'' 
and  become  utterly  useless.  The  mandamus  absolute  was  grant- 
ed, and  the  orders  issued  accordingly. 

On  the  9th  October,  1849,  John  Neal  applied  for  a  ina9k2amM«»t,tt, 
to  be  directed  to  Thomas  Coleman,  County  Treasurer  of  Ran- 
dolph County,  requiring  him  to  show  cause  why  he  should  not  pay 
over  the  amount  due  on  the  orders.  To  thb,  Coleman  returned, 
that  the  consideration  for  which  the  orders  were  given  had  en- 
tirely failed — the  court-house  having  fallen  down,  and  become  en* 
tirely  useless. 

Upon  hearing  the  return,  and  inspecting  the  record  of  the  form- 
er mandamus,  the  Court  held  the  return  to  be  insufficient,  and 
that  the  matters  in  controversy  had  been  preriously  adjudicated, 
or  might  have  been  adjudicated  in  the  former  case,  and,  therefore, 
granted  a  mandamus  absolute. 

To  this  decision,  Coleman,  as  County  Treasurer,  excepted, 
and  error  has  been  assigned  thereon. 

Tayloe,  for  plaintiff  in  error. 

H.  L.  Binning  and  H.  Holt,  for  defendant  in  error. 

Bp  the  Court — Lumpkin  J.  delivering  the  opinion, 

[1.]  The  objection  set  up  by  Coleman,  the  County  Treasurer 
of  Randolph,  to  the  payment  of  the  orders  held  by  Neal,  is,  that 
the  consideration  for  which  they  were  given,  to  wit :  the  building 
of  a  court-house  for  said  county,  has  entirely  failed — the  courts 
house  having  fallen  down,  and  beoome  altog^her  useless. 
VOL  Tin  71 
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By  ffer^nce  to  tlM  return  ttiftd«  hy  the  Inferior  Goort  ta  the 
mandammt  nm,  obtdfitfd  ogatnsi  tbe«  by  Neal,  fo  iiinw  caved 
why  these  orders  dheold  nor  be  issaecl  by  them,  in  eompWmtee  with 
thehr  coniract,  it  wiH  be  founci  th^  they  resisted  the  fulfilment  of 
theh"  tgreement,  t>pon  idenficftlly  the  same  ground.  Hating  eub- 
nitted  the  issoe  offset,  thas  presented  to  the  Conn,  instead  of  to 
a  Jury,  as  it  was  the  right  and  privilege  of  the  respondents  te 
have  done,  sad  the  Judge  having  made  the  mandamus  absolute* 
and  directed  these  orders  to  be  issaed,  notwithstatrdisg  the  cle« 
fence  which  was  set  up,  justice  requires — the  public  tranquility 
demsnds^-that  this  litigation,  having  been  fairly  and  finally  deter* 
rained  between  these  parties,  should  not  be  renewed,  but  oloaed 
forever. 

[2.]  Were  the  Inferior  Court,  instead  of  the  Coonty  Treasarer, 
the  party  in  this  case,  we  should  be  forced  to  decide  frons  this 
record,  that  they  were  bound  and  estopped  by  this  previous  pro- 
ceeding. 

[3.]  Their  Treasurer,  who  can  only  defemhunder  them,  or  in 
privity  with  them,  but  not  against  thetn,  as  we  held  he  might  dov 
ia  John$tm  vs.  The  State  rf  Georgia^  ( 1  KiUf^  274,)  is  equally  con* 
eluded  by  the  judgment  upon  the  first  mandamus ;  indeed,  ic  is 
made  his  imperative  duty,  by  the  Act  of  1825,  (Frtaof,  185,)  to 
pay,  without  delay,  all  orders  passed  by  the  Inferior  Court,  and  di> 
rected  to  him,  provided  he  has  funds  so  to  do* 

Judgment  affirmed. 


No.  97.— John  H.  Jones,  plaintiff  in  in  error,  t;«.  Roscet  Jotn- 
ER  and  others,  defendants. 

[1.]  An  ii^DCtioB  will  he  generally  diMolved  upon  the  coming  in  of  the  sn^ 
swer,  folly  denying  the  equity  of  the  biD. 

[2.]  If  a  sorely  to  an  usorioof  contract  payi  osouooi  intereit,  knowing  it  to 
be  Boch,  he  cannot  recorer  it  back  out  of  his  principal.  The  answers  d^ 
ay  folly  *6«|ni9irf^1lw  hill  la  tts  case.    I^jttaeiioa  Cissivsd. 
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In  Equity,  in  Randolph  Superior  Courjt,  motion  to  dissolve  in* 
juActioo*    Decision  by  Judge  Wabasn*  April  Term,  18^. 

On  the  IJth  January,  1846,  John  H.  Jones,  then  a  citizen  of 
Eichland  District,  South  Carolina,  borrowed  $1200  of  James  S. 
6uignard«  Jr.  and  gave  to  him  a  bond  for  the  payment  of  th^ 
same,  with  William  Geiger,  Jr.  Charles  Neiffer,  John  H.  Three- 
laritt  and  William  H.  Caa8in,.as  sureties.  At  the  same  time, 
Jones  execiited  a  mortgage  on  certain  negro  slaves,  to  indemnir 
fy  his  sureties  (who  were  also  his  sureties  on  other  claims,)  from 
all  liability  on  his  account.  Shortly  thereafber,  he  removed  to 
Randolph  County,  <?«.  On  the  17th  February,  1849,  Robert  Joy- 
ner,  as  the  assignee  of  the  mortgagees,  proceeded  to  foreclose  the 
mortgage  for  $1806  69,  principal,  and  $237  25,  interest.  Under 
the^;^.  issued  upon  this  foreclosure,  the  Sheriffproceededtolevy 
ftud  sell  a  portion  of  the  mortgaged  property.  In  February,  1850» 
JohniL  Jones  filed  a  bill,  charging  the  foregoing  facts,  and  further, 
that  at  the  time  the  money  was  borrowed,  by  agreement  with  his 
sureties,  the  money  was  placed  in  their  hands,  to  be  paid  out  to 
his  creditors*— the  said  Guignard  discounting  the  notes  at  the  usu* 
rious  rate  of  19^  per  cent,  interest  per  annum,  and  paying  over 
to  the  sureties  only  the  sum  of  $975.  The  bill  alleged  that  the 
sureties  paid  out  only  about  $600  towards  the  demands  against 
Jones,  and  the  balance  was  unaccounted  for,  except  $240,  for 
which  Charles  Neiffer  gave  complainant  a  due  bill ;  that  the  pre- 
tended payment  by  the  sureties  to  Guignard,  and  assignment  to 
Joyner,  were  merely  colorable  and  fraudulent.  The  .bill  alleged 
that  the  poverty  of  complainant  placed  it  beyond  his  power  to  pay 
the  amount  of  $500,  admitted  to  be  due  before  the  sale,  havingnone 
but  the  mortgaged  property  in  possession.  The  bill  prayed  an 
account,  from  the  sureties,  of  the  money  placed  in  their  hands; 
that  the  due  bill  of  Neiffer  might  be  allowed  as  a  set  off  to  com- 
plainant-<*Neiffer  acting  as  agent  for  the  other  sureties— or  else 
might  be  allowed  out  of  Neiffer's  share,  if  he  had  any;  also, 
an  injunction  to  the  Sheriff  to  restrain  him  from  paying  over 
any  of  the  proceeds  of  the  sale  of  the  negroes*  except  the  $500 
admitted  to  be  due. 

The  defendant,  Guignard,  admitted  the  loan,  but  denied  the 
usury,  stating  that  he  paid  to  Jones  the  full  amount  borrowed, 
(IJiMIO0jffl4^t  Jopea  hiuidedhiiQb«ck40A:4aMff  Or  oiumui- 
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ROUS  t60  ;  diat  do  thing  but  lawful  interest  had  erer  been  charg- 
ed ;  that  the  sureties  had  taken  up  the  bond  of  Jones,  and  giren 
him  their  own  bond  in  payment.  He  denied  all  fraud  or  combi- 
nation. 

Joyner,  by  his  answer,  stated  that  he  was  acting  for  the  secu- 
rities, and  had  neither  personal  interest  in  the  matters  t)r  knowl- 
edge of  the  facts  charged  in  the  bill. 

The  sureties,  by  their  answer,  admitted  the  gtTing  of  the  bond 
and  the  loan  of  the  money,  but  denied  positively  diat  any  portion 
of  it  was  paid  over  to  them.  Neiflfer  stated  that  he  was  present, 
and  saw  the  money  paid  over  by  Guignard  to  Jones ;  he  farther 
stated  that  Jones  being  indebted  to  him  about  $240,  for  mon- 
ey paid  out  by  him  for  Jones,  on  account  of  debts  specified  in  the 
answer,  and  not  being  prepared  for  a  final  settlement,  Jones  paid 
him  the  sum  of  $240,  for  which  he  grave  his  duebill,  to  be  receiv- 
ed in  settlement  with  Jones.  The  sureties,  in  their  answer,  speci- 
fied the  debts  paid  by  Jones  with  the  $1140  received  of  Guig- 
nard, and  also,  the  debts  paid  by  them,  for  which  they  had, 
through  their  agent,  Joyner,  foreclosed  the  mortgage. 

Upon  the  coming  in  of  the  answer,  the  counsel  for  defendants 
moved  to  dissolve  the  injunction,  on  the  ground  that  the  equity  of 
the  bill  had  been  sworn  ofi*. 

The  Court  granted  the  motion,  and  complainant  excepted. 

Taylor,  for  plaintiff  in  error. 

KiDDoo,  for  defendants  in  error. 

By  the  Ctmr/.— NisBET,  J.  delivering  the  opinion. 

[1.]  The  question  to  determine  in  this  case  is,  whether  the  an- 
swers have  sworn  off  the  equity  of  the  bill.  If  they  have,  there 
was  no  error  in  dissolving  the  injunction.  After  a  careful  read- 
ing of  the  bill  and  the  answers,  I  am  constrained  to  say  that  I 
have  never  seen  all  the  points  in  a  bill  more  directly  negatived 
than  in  this  instance.  There  is  but  a  single  particular  of  reliance 
on  the  part  of  the  plaintiff  in  error,  which  has  even  the  shadow  of 
plausibility,  and  that  is  his  claim  to  have  the  injunction  held  up, 
that  he  may  be  credited  with  $60  of  usury,  charged  to  have  been 
received  by  Mr.  Guignard,  with  the  knowledge  of  these  defend- 
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ants.  In  eyery  other  particular,  there  is  a  remarkable  antago* 
Bisin  between  the  bill  and  the  answers.  All  cases  like  this  re- 
quire that  the  &ct8  alleged,  and  the  answers  to  the  allegations,  be 
stated,  in  order  to  an  understanding  of  the  judgment  of  this 
Court.  The  bill  states  that  the  complainant,  being  in  debt,  pro- 
posed to  the  defendants,  that  they  stand  his  security  for  the  loan 
of  tl200,  which  they  consented  to  do,  upon  bis  executing  to  them 
a  mortgage  upon  ten  negroes.  The  bond  of  the  plaintitf  was 
accordingly  executed,  with' the  names  of  the  defendants  as  sure- 
ties, and  sold  to  Mr.  Guignard  at  a  discount  at  the  rate  of  some 
19J  per  cent,  each,  for  six  hundred  dollars,  bearing  interest 
from  date ;  that  a  mortgage  was  executed  to  the  defendants  on 
the  negroes,  and  delivered  to  them  to  secure  them  against  liabili- 
ty on  their  suretyship ;  that  the  money  raised  by  the  loan  was 
turned  over  to  the  sureties,  with  the  understanding  that  they 
were,  with  it,  to  pay  certain  outstanding  debts  of  the  plaintiff; 
that  after  the  execution  of  the  mortgage,  they  consented  to  be- 
come his  securities  for  certain  other  debts,  not  originally  embrac- 
ed in  the  mortgage,  provided  he  would  make  upon  it  such  an  in- 
dorsement as  would  hold  the  mortgaged  property  liable  as  a  se- 
curity against  their  suretyship  on  these  last  named  debts ;  that 
this  was  accordingly  done.  The  counsel  in  the  argument  claims, 
that  when  the  notes  were  discounted  to  Guignard,  there  was  an 
extra  allowance  to  him  of  sixty  dollars,  as  usury,  which  ought  to 
be  credited  on  the  mortgage  in  favor  of  the  plaintiff,  because 
the  sureties  and  mortgagees,  with  knowledge  that  this  sum 
was  allowed  to  the  lender  when  the  bonds  were  discounted, 
had  paid  to  him,  when  they  took  up  the  bonds,  their  full  value — 
the  counsel  holding  that  they  ought  to  have  defended  against 
this  usury,  and  failing  to  do  it,  they  have  no  right  to  come  upim 
him  for  remuneration.  The  bill  farther  states,  that  the  defendants 
having  received  the  money  raised  thus  by  the  loan,  have  applied 
only  some  $500  of  it  to  the  satisfaction  of  plaintiff's  debts,  and 
have  not  paid  the  other  debts,  which  they  assumed  to  pay  for 
him,  and  which  were  embraced  in  the  moilgage  by  the  indorse- 
ment thereon  ;  that  one  of  the  defendants,  Neiffer,  is  indebted  to 
the  plaintiff  on  a  note  for  $240,  given  to  him  for  so  much  of  the 
money  raised  by  the  loan,  and  which  was  in  his  (Neiffor's)  hands— 
the  bill  claiming  a  credit  on  the  mortgage  as  against  Neiffer  for  the 
amoviot  of  this  note.     The  mortgage  having  been  regulai*ly  fore- 


Digitized  by  VjOOQIC 


M6      SUPREME  COURT  OF  OEORGIA. 

Jonet ««.  Joyner  and  others. 

closed  b^  ibe  sureties  for  the  whole  amouot  of  wbtt  they  claim  to 
have  paid  or  aasamed  for  the  plaintiff,  execution  iaaued,  and  tba 
property  being  sold,  the  bill  prays  an  injunction  agaiii&C  the  Sheriff 
from  paying  the  money  to  them — asks  an  aceouat  from  them  as  to 
all  the  transactionfl,  and  a  decree  that  whatever  of  the  fundrenwai 
ill  the  hands  of  the  SheriflT,  after  an  accounting,  be  paid  to  the  com- 
plainant. Such  are  the  material  averments  in  the  bill»  and  it 
Biakes  out  a  strong  case  in  Equity  ;  but  **audi  alteram  paUm.'' 

The  four  defendants,  wlio  were  the  sureties  o£  the  complain- 
ant, answer  the  bill,  and  concur  in  saying,  thai  they  became  his 
sureties  for  twi4ve  hundred  dollars,  by  signing  the  six  hundred 
dollar  hondH,  as  charged,  which  were  delivered  to  him,  (the 
plaintiff,) ;  that  he  sold  these  bonds  to  Mr.Xsruignard,  and  received 
from  him  the  money — they  deny  any  knowledge  of  the  usury 
(except  Neifer,  whose  anawer,  in  that  regard,  I  diall  presently  re- 
fer to.)  They  all  deny,  most  solemnly,  that  one  dollar  of  thd 
money  thus  borrowed  came  to  their  hands.  They  not  only  aver 
that  he  received  it,  but  show  what  he  did  with  it.  They  say  that 
a  mortgage  was  executed  to  them,  as  charged,  to  secure  them 
against  loss  as  lus  aureties,  for  the  twelve  hundred  dollars ;  that 
subsequently  to  its  execution,  the  plaintiff  solicited  them  to  be- 
come hia  security  for  other  debts,  which  three  of  them  consent* 
ed  to  do,  upon  his  securing  them  by  a  proper  entry  or  indorae- 
R>^ft  on  the  mortgage,  which  he  agreed  to  make,  and  which 
they  suppoi^  wub  made  ;  that  when  the  bonds  sold  to  Guignard 
became  due,  they  took  them  up  by  giving  him  their  own  obliga- 
tions ;  that  under  the  second  arrangement,  by  which  they  became 
plaintiff's  sureties  for  other  debts,  they,  to  wit  :  Geiger,  Neiffer, 
and  Threewitt,  paid  or  assumed  debts  of  his  to  the  amount  of 
some  nine  hundred  dollars — they  specify  the  debts ;  that  they  do 
not  owe  him  anything,  but  on  the  contrary,  independent  of  what 
he  owes  them  on  account  of  their  suretyship,  he  is  indebted  to 
them,  individually,  in  different  sums.  They  say  that  the  mortgage 
was  foreclosed  for  the  amount  of  their  liabilities  on  his  account 
as  his  sureties. 

Mr.  Ouignard,  who  is  also  a  partjr  to  this  bill,  answera,  that  he 
loaned  $1200  to  the  plaintiff,  by  purchasing  his  bonds,  with  de- 
fendants as  securities,  fur  six  hundred  dollars  each ;  that  the 
plaintiff  himself  delivered  to  him  these  bonds  ;  that  kej^aid  to  Aim 
tke  manejf,  to  wit :  ^1200.    He  depies  that  tbj^e  was  vpy  lusury 
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whatever  in  the  contract,  bot  states*  that  afler  he  paid  the  plain- 
dflfthe  money,  he  handed  him  hack  $60,  as  a  commission  or  bonut 
for  the  loan,  and  that  when  these  bonds  both  fell  due,  they  were 
taken  up  tiy  the  defendants— they  substituting  their  own  obliga- 
tions therefor. 

Neiffbr,  one  of  the  defendants,  and  also  one  of  the  sureties,  an- 
swers,  in  addition  to  this  joint  answer  with  the  othei^s,  that  he  was 
present  when  the  bonds  were  sold  to  Guignard  by  the  plaintiff; 
that  Quignard^fcZ  to  htm  for  them,  $1200  ;  <*that  is  to  say,  (to 
use  the  words  of  the  answer,)  he  saw  the  said  Guignard  deliver  to 
said  Jones  a  check  on  the  Commercial  Bank  of  Columbia  for 
$1100,  and  pay  him  the  sum  of  $100  in  cash  ;  th^it  out  of  the  ecuh 
tki$s  received  bj/  said  Jones,  the  send  Jones  ref&med  to  said  Guig' 
nard  the  sum  ^$60,  as  the  said  Jones  said,  for  the  accommodation 
rf  the  foan,  Neifier  further,  individually  answering,  says,  "  that 
the  said  John  H.  Jones,  being  indebted  to  him  in  the  sum 
of  $240f  and  upwards,  that  is  to  say,  (going  on  to  specify  the 
several  items  of  the  indebtedness,)  the  said  Jones  placed  in  his 
ktnds  the  sum  of  $240,  which,  at  the  time,  was  supposed  to 
be  about  the  amount  which  the  said  Jonesowed  him,  but  not  being 
prepared  for  a  full  and  final  adjustment  and  settlement  of  said 
acoovnta,  he,  the  said  Neiffer,  executed  the  due  bill  for  $240,  re- 
ferred to  in  the  bilU  and  delivered  it  to  said  Jones,  as  an  acknowl- 
edgment that  he  had  received  that  amount  from  him,  to  be  ap- 
plied to  the  above  debts  due  by  said  Jones  to  him ;  and  the  said 
Neiffisr  avers,  most  positively,  that  such  was  the  understanding  of 
the  parties  at  the  time,  and  denies  most  positively  that  he  receiv- 
ed the  said  sum  of  $240  for  any  other  purpose  whatever,  or  that  he 
was,  or  is,  in  any  wise  indebted  to  said  John  H.  Jones."  Neiffer 
repeats,  that  the  note  was  given  simply  as  an  acknowledgment 
ef  so  much  money  received,  aa  a  matter  of  convenience,  to  be  ta- 
ken up  upon  &Bal  settlement  with  Jones,  and  says  that  in  r^er- 
ence  to  that  object,  the  note  waa  drawn  as  it  wae-^tbe  negotiabili- 
ty being  restrained. 

Theae  answers*  so  fortified  and  confirmed  by  each  other,  anni- 
hilate all  the  equity  of  the  bill.  Generally,  then*  I  say,  that  the 
equity  of  the  bill  is  6w6rn  off,  and  the  injunction  was  properly 
dissolved.  The  matter  really  requires  no  argument— the  state- 
ments from  the  bill  and  answer  are  demonstration. 

[t.}  Keapeet  le  the  cowitii  for  the  plaintiff  is  error,  however, 
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requires  a  brief,  but  more  special  notice  of  two  points  made  in 
the  argument.  He  contends  that  tbere  was  $60  paid  as  usury  on 
the  loan,  and  that  the  sureties,  not  claiming  a  credit  for  that  sum 
as  usury  on  the  bonds  which  they  took  up,  and  which  the  law 
would  have  allowed,  had  they  compelled  Gui guard  to  sue  and 
plead  to  the  action  the  Statute  of  Usury,  they  are  not  entitled  to 
recover  back  out  of  the  plaintiff  that  amount  on  the  mortgage. 
The  principal  asserted  here  is  a  sound  one,  and  has  been  recog- 
nized by  this  Court  in  Peck  and  Whitehead^  I  Kdly,  140,  and  in 
HargravtM  and  another  V9,  Lewis,  3  Keily  167.  The  proposition  is 
this — <*  if  usury  is  paid  by  a  surety  to  the  contract,  cognizant 
of  its  being  usurious,  he  cannot  recover  the  usurious  interest 
from  his  principal.^  This  principle  is  sound  only  when  the  sure- 
ties know  that  there  is  usury  in  the  contract.  If  this  contract  was 
usurious,  there  is  no  evidence  that  any  of  these  defendants  knew 
it  to  be  so,  except  Neiffer,  who  was  present  when  the  bonds  were 
sold  to  Guignard  by  Jones,  and  the  money  paid.  They  are 
therefore,  not  affected  with  notice  of  the  usury.  If  there  was  usury 
in  the  contract,  Neiffer  can  be  alone  affected  by  it.  From  the 
answers,  was  there  usury  in  this  contract  ?  Clearly  none,  un- 
less the  return  of  the  $60  was  usury,  for  both  the  lender,  Guig- 
nard, and  Neiffer,  answer  that  the  full  amount  of  the  bonds,  to  wit: 
$1200,  was  paid  to  Jones.  Does  the  return  of  $60.  under  the 
circumstances,  amount  to  usury  1  We  think  not.  The  answers 
show  that  in  the  contract  between  Jones  and  Guignard,  there  was 
no  usury  taken,  for  they  show,  in  fact,  a  payment  of  the  whole 
sum  due  on  the  bonds,  they  remaining  from  that  time  at  lawful  in- 
terest. What  else  do  they  show  7  The  answer  of  Guignard  is, 
that  ajier  he  had  paid  the  plaintiff,  Jones,  the  $1200,  he  handed  him 
back  $60  as  a  commission  or  bonus  for  the  loan  ;  and  the  an- 
swer of  Neiffer,  who  was  present,  is,  that  Guignard  paid  Jones 
$1200,  in  a  check  for  $1100,  and  $100  in  cash,  and  that  *•  out  of 
the  cash  thus  received  by  Jones,  he  returned  to  Guignard  the 
sum  of  $60,  as  the  said  Jones  said,  for  the  accommodation  of  the 
loan."  These  answers  do  not  show  a  contract,  in  the  outset,  that 
Jones  should  pay  and  Guignard  receive  $60  as  a  bonus  ;  and  if 
there  is  no  understanding  of  this  sort,  it  is  not  usury.  By  the 
Common  Law,  the  contract  must  be  tainted,  ah  initio,  to  be  usu- 
rious. 

The  answers  of  Guignard  and  Neiffer,  particularly  Ndfer's, 
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Begative  the  idea  of  any  sucb  contract.  Hia  testimony  k,  that  tha 
contract  being  executed  without  usury,  Jones  voluntajrily  return- 
ed lo  Guignard  $60,  as  he  bimself  said,  for  the  accommodation  of 
the  loaik  There  was  no  contract  at  any  time  about  the  $60  ; 
Jcmea  voluntarily  moved  to  return  $60  ;  Guignard  passively  re- 
ceived it.  It  was  a  giit  which  Jonea  had  the  right  to  make,  and 
Guignard  the  right  to  receive. 

Tha  other  point  ia  in  relation,  to  the  $240  note.  The  bill  claima 
that  Mb  ia  due  to  him  by  Neifier,  and  ought  to  be  allowed  aa  «i 
ofiaet  to  Neif&r'a  claim  on  the  iund  aa  surety^  raised  on  the  fore- 
closure of  the  mortgage.  But  what  does  Neifier  say  in  his  wof» 
awer  about  this  note  ?  He  says  that  he  does  not  owe  Jonea  any- 
tibdng ;  that  aside  from  what  Jones  owes  him  as  his  surety,  he  ia 
indebted  to  him  in  a  considerable  sum ;  that  Jones,  being  indebt- 
ed to  him  personally,  and  not  as  surety,  paid  him  $240  on  account 
of  that  indebtedness ;  that  it  being  inconvenient  at  the  time  to 
come  to  a  final  settlement,  the  note  clainaed  by  Jones  to  be  due 
to  him  for  $240,  was  given  as  an  acknowledgment  qf  that  sum  then 
paid,  to  he  taken  up  uponjinal  settlement. 

Let  the  Judgment  be  affirmed. 


No.  98.— David  J.  Botbwell  and  others,  plaintifis  in  epror,  vsk, 
E.  O.  Sheffield  and  others*  defendants. 

[1.]  The  •oretiet  of  a  Sheriff,  after  recoveries  have  been  had  against  them 
to  the  amount  of  their  hond,  may  defend  themselves  at  law  against  all 
pending  or  future  suits  on  that  ground. 

In  Equity,  in  Dooly  Superior  Court.     Decision  on  demurrer, 
by  Judge  Warren,  May  Term,  1850. 

The  bill  in  this  case,  filed  by  David  J.  Bothwell  and  others,  aa 
thesecurities  of  E.O.  Sheffield,  former  Sheriff  of  Dooly  County,  al- 
leged, that  the  amount  of  the  bond  was  $5000 ;  that  Sheffield  and 
hia  Deputy  collected,  on  sundry  executions,  an  amount  largely  ex- 
VOL  Tin  72 
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ceedingtbe  sum  of  $5000,  which  they  failed  to  pay  over,  alleging 
as  their  excuse,  that  the  money  was  deposited  in  their  office  in 
the  court-house  of  Dooly  County,  and  was  destroyed  by  fire 
when  the  court-house  was  consumed.  The  hill  alleged  that  ma- 
ny of  the  plaintiffs  in  fi,  Ja»  had  commenced  suits  against  the  Sher- 
iff and  his  sureties  to  an  amount  exceeding  the  penalty  of  the 
bond,  and  others  had  not  yet  commenced  suit ;  that  two  of  the 
creditors  had  died  pending  the  suits,  and  their  representatives 
were  not  yet  made  parties ;  that  the  Sheriff  was  resisting  the 
recovery,  on  the  ground  stated,  but  should  he  fail  in  his  defence, 
the  judgments  against  the  sureties  would  largely  exceed  the  pen- 
alty of  the  bond.  The  prayer  of  the  bill  was,  that  the  Court 
would  so  direct  the  recoveries,  that  the  creditors  first  entitled 
should  recover  to  the  amount  of  the  bond,  and  the  remainder  be 
restrained  from  prosecuting  their  suits  against  the  sureties. 

On  demurrer,  the  Court  dismissed  the  bill,  on  the  ground  that 
complainants  had  a  complete  Common  Law  remedy. 

This  decision  is  assigned  as  error. 

Hikes  &  Hines,  for  plainti£Gs  in  error. 

Bailbt,  for  defendants. 

By  the  Ct>«r/.— -LtTM PKiN,  J.  delivering  the  opinion. 

We  concur  fiilly  in  the  judgment  of  the  Circuit  Court,  that  the 
securities  have  a  plain  and  adequate  remedy  at  Common  Law. 
Whenever,  by  previous  recovery,  the  penalty  of  the  Sheriff's  bond 
bas  been  exhausted,  they  can  plead  this  fact,  and  protect  them- 
selves from  further  liability ;  and  this  being  the  case,  it  would  be 
unjust  to  the  more  vigrilant  suitors  who  have  been  aggrieved  or 
injured  by  the  official  misconduct  of  the  Sheriff,  to  restrain  tbem 
from  prosecuting  their  rights  at  law.     Acts  of  1847,  jp.  201. 

Judgment  affirmed. 
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ACT  OF  LEGISLATURE. 
See  Law,  2. 

ADMINISTRATORS,  EXECUTORS,  &c. 

1.  Where  the  pleadings  show  assets  in  the  hands  of  the 
executor,  such  assets  are  first  liable  for  the  payment  of 

all  legacies.     Demere  et  aL  vs.  Scranton  etal 43 

2.  A  sale  of  lands  under  a  judgment,  de  hmis  testatoris, 
against  an  executor,  conveys  a  good  title  to  the  pur- 
chaser, and  the  title  of  the  heirs  is  divested.     Doe,  ex 

dem.  Worthy  vs.  Haines 234 

3.  Creditors  and  heirs,  as  a  general  rule,  can  only  sue 
third  persons  through  the  representative  of  the  estate. 
The  exception  is,  where  there  is  collusion,  insolvency, 
unwillingness  to  collect  the  assets  when  called  on,  or 
some  other  like  special  circumstance.      Worthy  et  al. 

vs.  Johnson  et  al 236 

4.  If  heirs  elect  to  set  aside  purchases  made  by  executors, 
administrators,  or  guardians,  at  their  own  sales,  they 
must  go  into  Equity,  and  such  sales  are  voidable  only, 
and  not  per  se  void.     Rid. 

5.  The  doctrine  of  market  overt,  in  England,  has  not  been 
generally  recognized  or  enforced  in  diis  country.     Ibid. 

6.  The  doctrine  oi market  overt  applies  to  judicial  sales,  as 
well  as  to  public  sales  made  under  authority  of  law  by 
executors,  &c ;  and  caveat  emptor  is  the  rule  of  allsach 
■ales.    Ibid. 
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7.  Neither  are  Sheriffis,  executors,  or  other  officers  of  the 
lawy  and  tiiistees,  liable  for  the  title  or  soundness  of 
property  sold  by  there  at  pubHc  sale,  unlesa  upon  their 
own  express  warranty,  or  where  fraud  exists.     Und. 

8.  Neither  Sheriffs,  nor  executors  or  administrators,  can 
bind  the  execution  debtor,  or  the  estate  of  their  testa- 
tor or  intestate,  by  any  covenant  respecting  the  proper- 
ty sold,  or  any  other  contract  originating  with  them- 
selves and  unauthorized  by  law.     Ibid, 

9.  All  such  covenants  are  personal,  merely,  if  it  can  be 
plainly  inferred  that  they  intended  so  to  bind  them- 
selves.    Ibid, 

10.  Is  it  necessary  to  its  validity,  that  every  order  of  the 
Court  of  Ordinary,  authorizing  the  sale  of  real  estate  or 
slaves,  should  recite  upon  its  face  that  it  was  made  fully 
and  plainly  to  appecn:  that  the  same  was  for  the  benefit 
of  the  heirs  and  creditors  of  the  estate  ?  Query  1 
Rid. 

11.  Executors  and  adrainistrators  in  making  sale  of  prop- 
erty, must  comply  with  the  statutory  provisions  which 
authorize  them,  in  every  essential  direction ;  otherwise, 
the  interest  of  heirs  and  creditors  will  not  be  divested. 
Bid. 

12.  This  rule  has  been  somewhat  relaxed  in  favor  of  bona 
fide  purchasers,  but  operates  with  full  force  against  ex- 
ecutors and  administrators,  wh6  purchase  at  their  own 
sales,  as  well  as  against  those  veho  subsequently  derive 
title  from /hem,  under  a  judicial  sale,  as  execution  debt- 
ors.    Ibid. 

13.  A  dormant  judgment  in  favor  of  a  ward  against  his 
guardian,^and  the  execution  issued  thereon,  with  a  re- 
turn of  "  iiMa  bcnut^  made  prior  to  its  becoming  dor- 
mant, are  admissible  to  prove  a  devnstavii  in  an  action  by 
the  ward  against  the  securities  of  the  guardian.     Carter 

and  Wife  vs.  Coleby 351 
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14.  An  executor  is  not»  ordmtunlyy  liable  fot  iu9H$  which 
come  to  the  hands  of  his  co-exectitor,  or  responsible  for 
his  devastavit.  If  he  is,  however,  active  in  the  matter, 
and  by  his  action,  whether  intentionally  or  not,  enables 
his  co-execQtor  to  commit  a  devastavitfhe  will  be  liable 
with  him  for  it.     HaU  et  al.  V9,  Ckxrter  and  Kenan,  execu- 

tors 388 

15.  Each  executor  has  power,  under  the  will,  to  execute  it; 
and  one  has  no  power  to  prevent  the  other  from  taking 
possession  of  assets,  or  to  take  them  out  of  his  posses** 
sion  after  he  has  acquired  possession.     Ibid. 

16.  An  inventory  of  notes  and  other  choses  in  action,  is  not 
of  itself  evidence  of  assets  in  hand  to  charge  an  executor, 
but  he  will  be  liable  for  a  devastavit,  if  he  fails  to  col- 
lect such  as  are  collectable  with  due  care  and  proper 
diligence.     Ibid. 

17.  If  two  or  more  executors  join  in  a  receipt  for  money, 
they  are,  by  weight  of  authority  in  England,  thereby 
jointly  liable.  Quere — as  to  this  rule  in  the  United 
States.     Ibid. 

18.  A  distinction  taken  between  a  joint  receipt  and  the 
joint  return  of  an  inventory.     Ibid, 

19.  An  inventory  of  choses  in  action,  is  a  requirement  of 
law,  obligatory  upon  all  the  exccutoiiB  who  qualify  ;  it 
does  not  of  itself  show  assets  in  the  hands  of  either,  so 
as  to  charge  them,  nor  does  it  show  a  joint  possession  of 
the  evidences  of  debt,  but  leaves  the  fact  of  actual  pos- 
session and  control  in  any  one  or  all,  open  to  proof. 
Ibid. 

20.  Where  there  is  a  joint  return  of  tlie  inventory  of  debts, 
and  the  possession  is  in  one,  and  he,  through  negli- 
gence, without  participation  by  the  other,  fails  to  col- 
lect them,  he  is  solely  liable  for  such  devastavit.    Ibid, 
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21.  Where  a  balance  is  found  t6  be  due  legatees  in  the 
bands  of  executors,  who  have  been  guilty  of  gross  neg- 
lect in  not  making  annual  returns  to  the  Court  of  Ordi- 
nary of  the  condition  of  the  estate  in  their  hands  :  Hdd^ 
liable  for  interest,  compounded  at  the  end  of  every  six 
years.  Held,  also,  that  no  commissions  should  be  al- 
lowed in  Equity  for  managing  the  estate.  Kenan  and 
Oarter,  executors,  vs.  Hall  et  al 417 

See  Contribution,  2,  3.  Equity,  30.  Husband  and  Wife, 
3.     Limitation  of  Actions,  4. 

ADMISSIONS. 

See  Evidence,  2,  3. 

AFFIDAVIT. 

See  Attachment,  1.     Illegality,  1. 

AGENT. 

See  Bailment,  1.     Evidence,  8,  14, 19.     Overseer,  1. 

ALIMONY. 

See  Equity,  17  to  20. 

AMENDMENT. 

1.  The  true  criterion  for  determining  whether  an  amend- 
ment is  admissible,  is  this:  whether  the  amendment  is  of 
another  cause  of  controversy,  or  whether  it  is  the  same 
contract  or  injury,  and  a  mere  permission  to  lay  it  in  a 
manner  which  the  plaintiff  considers  will  best  corres- 
pond with  the  nature  of  his  complaint,  and  with  his 
proof  and  the  merits  of  his  case.  Maxwell  vs.  Harri- 
son    61 

2.  The  plaintiff  cannot  introduce  an  entirely  new  cause  of 
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action  ;  but  if  he  adhere  to  the  original  cause  of  action, 
he  may  add  a  count  substantially  diiTerent  from  the  dec- 
laration.    Rid. 

3.  In  an  action  of  trover  against  one,  charging  him,  as 
trustee,  Sfc.  the  plaintiff  may  amend  by  striking  out  the 
words  "  as  trustee,"  &c.     Ibid, 

4.  A  plaintiflf  who  has  notice  of  a  fatal  defect  in  his  decla- 
ration at  the  appearance  term  of  the  appeal,  and  makes 
no  motion  to  amend  until  the  second  term,  and  when 
the  cause  is  before  the  Jury,  is  too  late,  and  cannot 

then  amend.     Dorster  vs.  Arnold 209 

5.  It  is  competent  for  all  Courts  to  correct  errors  and  mis- 
takes in  their  own  minutes,  wherever  the  same  is 
brought  to  their  notice,  provided  the  rights  of  third  per- 
sons be  not  prejudiced.     Barejield  vs.  Bryan 463 

See  Equity,  22,  23,  40.  Illegality,  2.  Pleading,  3. 
Practice  Superior  Court, 5,Q.  Practice  Supreme  Court,Zp 
4,  5.     Verdict,  2. 

ANDERSON,  W.  H. 

Resolutions  relative  to  his  death 139 

ANSWER. 

See  Equity. 

APPEALS. 

1.  Where  an  appeal  is  taken  from  the  Court  of  Ordinary  to 
the  Superior  Court,  under  the  Act  of  1805,  which  re- 
quires the  appellants  to  give  security  to  the  Clerk  for  all 
costs  which  may  accrue  by  reason  of  such  appeal :  Held, 
that  an  acknowledgment  taken  by  the  Clerk  that  the 
appellants  and  their  security  were  jointly  and  severally 
bound  to  the  appellees  for  the  payment  of  all  costs  which 
should  accme  upon  the  appeal*  in  terms  of  the  Stat- 
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ute»  wa»  a  good  and  valid  appeal,  aecordisg  to  the  true 
intent  and  meaning  of  the  Act  of  1805  ;  and  thai;  th» 
appellants  and  their  sureties  would  be  bound  for  the 
costs  accrued  by  reason  of  the  appeal.  Hogg  et  a/,  vs, 
MMty .,.        256 

2.  Where  there  are  seyeral  parties,  plaintiff  or  defendant* 
and  only  one  appeals  under  the  Act  of  1S39,  the  party 
not  appealing  is  bound  by  the  first  verdict ;  hot  as  the 
whole  record  is  taken  up  by  the  appeal,  the  plaintiff  is 
not  entitled  to  have  execution  against  the  party  not  ap- 
pealing»  until  the  final  trial  oa  the  appeaL  AUuom  vs* 
Chaffin 330 

3.  A  judgment  rendered  in  the  appellate  Court  against 
the  parties  not  appealing,  isirregular*  and  should  be  va- 
cated*    Ibid. 

See  AmendmmUt  4.  ClainHf  2.  Judgment,  1.  Practice 
Superior  Courts  ^ 

ARBITRATION  AND  AWARD. 

1.  Upon  a  motion  to  set  aside  an  awards  made  by  an  um- 
pire, the  Court  will  not  consider  the  irregular  and  im- 
proper acts  of  the  arbitrators.     Crabtreei  «#.  Green. ...  8 

2.  When  arbitrators  disagree*  and  ^be  decision  devolves 
upon  an  umpire,  clothed  with  all  the  powers  of  the  ar- 
bitrators by  the  submission,  his  duties  are  not  limited  to 
the  determination  of  the  questions  upon  which  they 
disagreed,  but  extend  to  all  the  questions  submitted. 
Ibid. 

3.  It  is  not  a  valid  objection  to  an  award,  deciding  that 
land  in  dispute  belong^s  to  one  of  the  parties,  that  it 
does  not  direct  a  conveyance  of  the  laud  to  be  executed. 
Ibid. 

A.  ItisQotnecesaary  that  an  award  of  lands,  which  the  sub- 
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miBsioii  directs  to  be  made  in  writing,  under  the  hands 
of  the  arbitrators,  sliould  be  under  sei^     Ibid. 

5.  It  is  not  necesMnr  J  to  the  validity  of  an  award,  thict  the 
umpire  give  reasons  for  his  decieioA.     Ibid, 

6.  When  questions  of  law  are  distinctly  submitterd,  the  de^ 
cision  of  the  arbitrators  will  be  final,  unless  it  appear 
on  the  award  that  the  arbifrBtors,  intenditig  to  decide 
according  to  the  law,  have  pkehily  mistaken  what  it  is, 
and  have  acted  on  an  erroneouff  rule  of  law.     Rid. 

7.  An  umpirage  will  not  be  set  aside  in  a  case  where  th6 
losing  party  was  notified  that  the  arbitrators  had  disa- 
greed, and  diat  the  papers  were  in  the  hands  of  the  trm- 
pire  to  decide,  and  when  he  was  asked  by  the  umpire  if 
he  desired  him  to  re«hear  the  case,  and  he  repfied  that 
he  did  not  desire  it,  but  was  satisfied  tlhat  he  should  pro^ 
ceed  to  determine  according  to  tlie  papers  in  his  hands, 
on  the  ground  that  such,  party  was  not  notified  of  llhe 
time  and  place  of  making,  and  was  thereby  denied  the 
right  of  appearing,  examining  witnesses  and  submitting 
evidence.     Ibid, 

8.  An  award  of  lands  is  sufficiently  certain,  if  it  describe 
the  land  by  metes  and  bounds,  land-marks  and  contigu- 
ous possessions,  accompanied  with  a  plat.     Ibid, 

9.  An  award  must  generally  cover  all  the  matters  submit- 
ted ;  but  if  the  words  of  the  award  are  not  co-extensive 
with  the  submission,  it  will  still  be  good,  if  it  decides  all 
the  matters  actually  in  dispute  between  the  parties. 
Ibid. 

ARTICLES  OP  SEPARATION. 

See  Hu$band  and  Wife,  4>  5, 6. 

ASSIGNMENT. 

See  Corporations,  24. 
VOL  vm  73 
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ATTACHMENTS. 

1.  Affidayits,  tinder  our  atuchmeot  laws,  abould  be  signed 
by  the  magistrates  before  whom  they  are  taken,  with 
the  addition  of  their  official  description.  Birdsong  4* 
Sledgevs.  MeLarm 521 

2.  Where  the  attachment  bond  is  made  payable  to  the  indi- 
vidual members  of  a  firm,  where  the  attachment  is  sued 
out  against  the  firm,  and  it  does  not  recite  that  the  obli- 
gees compose  the  firm,  the  bond  and  attachment  are 
both  void.     Rid, 

3.  An  attachment,  ordinarily,  cannot  issue  for  a  partner- 
ship debt  against  one  of  the  partners,  individually,  and 
be  levied  on  the  partnership  property,  on  the  ground  of 
the  non-residence  of  the  defendant  in  attachment  Secus, 
if  the  non-resident  partner  or  partners  were  the  only 
survivorsof  the  firm.     Wiley  Sf  Co.  vs.  Sledge 532 

4.  In  order  to  sue  out  an  attachment  in  behalf  of  a  firm, 
one  partner  has  the  right  to  execute  a  bond  in  the  name 

of  the  firm.    Dow,  Wilson  and  another  vs,  SnUthSfCo.       551 

5.  A  general  judgment  creditor  cannot  form  an  issue  and 
traverse  the  truth  of  the  affidavit  of  the  attaching  creditor, 
afterjudgment  rendered  on  the  attachment,  and  on  amo- 
tion to  distribute  money  belonging  to  the  defendant.  Ibid, 

See  Oamiihment,  1. 

BAIL. 

1.  Where  a  ecirejaeiae  is  issued  on  a  bail  bond  against  the 
principal  and  bail  jointly,  and  the  Sheriff  returns  **  nan 
e$t,**  &c.  as  to  the  principal,  the  creditor  may  proceed 

to  enter  up  judgment  against  the  bail.     Ford  vs.  Lane.       322 

2.  No  assignment  of  the  bail  bond  is  necessary  by  the  She- 
riff to  the  creditor,  at  whose  instance  the  party  was  ar- 
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rested.     It  inures  to  his  benefit,  tinder  the  Statute  of  this 
State,  by  operation  of  law  merely.     Ibid. 

BAILMENT. 

1.  A,  as  the  agent  of  B,  deposits  a  sum  pf  money  with  C, 
with  request  that  he  will  keep  it  until  B  returns  home, 
(he  being  absent  from  the  State,)  and  then  pay  it  to  him, 
which  C  agrees  to  do :  Held,  that  C  is  a  depository,  and 
not  liable  to  be  sued  by  B  for  the  money  until  after  a  re- 
quest.    Montgomery^  adm*rt  ifc.  vs,  Evans 178 

See  Rail  Roads,  1. 

BANK  BILLS. 

See  Corporation,  1  tol.     Emdence,  7. 

BANKRUPT  LAW. 

1.  Under  the  Bankrupt  Act  of  1841,  when  a  discharge  is 
sought  to  be  attacked  for  fraud,  a  prior  reasonable  no- 
tice is  required  to  be  given,  specifying  the  grounds  of 
fraud  ;  and  the  notice  may  be  amended  at  any  time  be- 
fore the  final  trial,  provided  a  sufficient  time  elapse  to 
enable  the  bankrupt  to  prepare  to  rebut  it     Floumoy 

vs.  NetoUm 306 

2.  The  transfer  of  his  effects  by  a  bankrupt,  in  contempla- 
tiou  of  bankruptcy,  is  a  fraud  upon  the  law.     Ibid. 

3.  A  bankrupt  may  appropriate  so  much  of  his  effects  as 
may  be  necessary  to  raise  the  means  to  maintain  his  ap- 
plication in  bankruptcy.     Ibid. 

BANKS. 
See  Corporation,  1  to  29. 

BASTARDY. 
1.  Bastards  may  be  made  legitimate  and  capaUe  of  inher- 
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itingg  ]fj  an  4Qt  of  Parliament  The  Le^lature  of 
Georgia  poBsess  the  same  power.  Beall,  adn^x,  vs.  BeaU 
andBeaU 210 

2.  When  an  Act  of  the  Legislature  is  passed,  legitimating 
W  and  E  to  A  B,  their  reputed  fiaher»  and  autboriziDg 
them  to  inherit  from  him,  his  assent  will  be  presumed, 
■K>re  •specially  when  the  reputed  father  lives  fire  years 
after  the  law  is  passed.    Ibid, 

S.  While  it  is  true,  that  too  much  countenance  ought  not  to 
be  g^ven  to  the  indulgence  of  criminal  desire,  nor  en- 
couragement to  the  increase  of  spurious  ofFspriog,  still 
that  policy  may  well  be  doubted,  which  would  reject  all 
provision  for  illegitimate  children,  and  suffer  them  to  be 
cast  naked  and  destitute  upon  the  world.     Ibid, 

4.  Illegitimacy  will  be  viewed  with  much  less  favor  in  crim- 
inal proceedings,  than  in  mere  questions  of  property 
and  succession.     Ibid* 

5.  Virginia,  and  many  other  States  of  the  Union  have,  by 
Statute,  adopted  the  rale  of  the  Civil,  in  opposition  to 
that  <^  the  Canon  and  Common  Law,  whereby  ante- 
nuptial children  are  legitimated  by  the  subsequent  mar- 
riage of  the  parents,  and  the  i*ecognition  by  the  iather. 
Ibid. 

G.  Courts  and  Judges,  eminent  for  their  learning,  have  re- 
garded bastards  as  having  strong  claims  to  equitable 
protection.     Ibid, 

7.  There  is  a  growing  tendency  every  where,  and  espe- 
cially in  this  country,  lo  relax  the  ancient  rigor  of  the 
law  in  respect  to  bastards,  and  to  look  to  the  Penal  Code 
and  to  the  guilty  parties  for  the  prohibition  and  preven- 
tion of  fornication  and  adultery,  rather  than  visit  the 
vengeance  of  the  law  upon  the  innocent  heads  of  the 
unfortunate  offspring.     Ibid, 
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8.  The  law,  io  its  humanity,  will  not  deny  to  those  who 
have  been  the  authors  of  their  disgrace,  the  power  to 
repair  the  mischief^  as  far  as  they  can,  by  gijl,  will  or 
Ugidative  enactment.     Ibid, 

9.  An  Act,  legitimating  bastards,  is  purely  legislative  in  its 
character,  and  not  prohibited  by  the  Constitution,  and 
which  should  not  only  be  supported,  but  construed  fa- 
vorably by  the  Courts.     Ibid. 

BILL  OF  EXCEPTIONS. 

See  Practice  Supreme  Court. 

BOND. 

See  Attachment,  2,  4.     SheriJ',  7. 

BOOKS. 

See  Evidence,  4,  5,  6,  21. 

CARRIERS. 

See  Rail  Roads,  1. 

CHARGE  OF  THE  COURT. 

1.  It  is  eiTor  to  instruct  the  Jury  as  to  the  law  arising 
from  facts  which  are  not  proren,  and  about  which  there 

is  no  evidence.     Bethune  vs.  McCrary 114 

See,  also,  Montgomery,  admW,  hfc.  vs.  Evans 178 

2.  The  Circuit  Judge,  in  opening  his  charge  to  the  Jury, 
said,  '*  He  wished  counsel  to  take  notice  of  his  charge, 
for  he  supposed  the  case  would  be  taken  up,  and  if  he 
erred,  he  could  be  corrected,  and  if  the  Jury  found  con- 
trary to  evidence,  they  could  be  corrected  :"  Held,  that 
the  remark  relative  to  the  Jury  was  improper,  as  tend- 
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ing  to  relieve  them  from  tbe  exclusive  reepoosibility  of 
trying  the  facta  of  the  cause.     Colquitt  vs.  Thomas  etal.       258 

3.  The  presiding  Judge  is  requested  by  counsel,  in  the 
hearing  of  the  Jury,  to  give  in  charge  a  legal  proposi- 
tion, to  which  i-equest  he  replies.  "  Well,  I  charge  it," 
without  any  thing  more :  Hdd  to  be  error.     Ibid. 

See  Verdict t  1. 

CITIES  AND  CITY  AUTHORITIES. 
See  Tax  and  Tax  Laws,  1  to  7. 

CLAIiM. 

1.  Where,  on  the  trial  of  the  right  of  property  in  a  Jus- 
tice's Court,  the  same  oath  was  administered  to  the  Ju- 
ry as  that  of  Special  Jurors  in  the  Superior  Court  : 
Held  not  to  be  error — the  oaths  being  substantially  the 
same.     Carter  vs.  Stansjield 49 

2.  The  pi-ivilege  allowed  to  claimants,  by  the  Act  of  1821, 
of  capriciously  withdrawing  claims  once,  must  be  exer- 
cised before  a  verdict  has  been  rendered  for  damages  in 
favor  of  plaintiffs  in  execution.  It  cannot  be  done  af- 
terwards, so  as  to  take  the  case  out  of  Court,  notwith- 
standing an  appeal  has  been  entered.     Attaway,  guardi- 

an,  vs.  Dyer  and  others 184 

3.  A  sells  land  to  B,  and  gets  judgment  on  the  notes  given 
for  the  purchase  money,  and  levies  on  the  land  in  the 
possession  of  C,  who  interposes  a  claim :  Held,  that 
upon  the  trial  of  this  claim,  it  is  not  competent  for  A  to 
set  up  his  lien  as  vendor,  but  that  he  is  forced  to  go  into 
Equity  to  assert  it.     Colquitt  vs.  Thomas  et  al 258 

4.  Upon  the  trial  of  a  claim,  it  is  not  competent  for  the 
claimant  to  prove  the  bona  fides  of  his  purchase  by  con- 
versations between  himself  and  his  vendor,  at  a  time 
subsequent  to  the  purchase.     Ibid. 
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5.  The  claimanf,  UDcier  oar  laws,  beings  entitled  totbe  cus- 
tody of  the  property  in  dispute,  may  contract  with 
third  persons  as  to  the  possession  thereof,  and  such 
third  persons  will  be  answerable  only  to  the  claimant. 
But  if  the  claimant  be  a  feme  covert^  and  incapable  from 
such  disability  of  interposing  a  claim,  coming  wrong- 
fully by  the  possession  herself,  she  can  confer  no  rights 

on  others.     Hardunck  v$.  Hook,  receiver 354 

6.  A  claimant  cannot  set  up  an  outstanding  title  in  a  third 
person,  to  protect  himself  and  defeat  the  plaintiff  in  Ji, 

fa.     Beers  et  al,  vs.  Dawson,  cT^r 556 

See  Evidence,  1.     Fraud,  5.     Judgment,  4,  5. 

CLERK  OF  COURT  OF  ORDINARY. 
See  Constitutional  Law,  19  to  22. 

COLLATERAL  SECURITY. 
See  Equity,  32. 

COMMISSION. 
See  Constitutional  Law,  19  to  22. 

CONSTITUTIONAL  LAW. 

1.  In  England,  the  sovereignty  of  the  nation  resides  in  the 
government;  in  this  country,  the  supreme  power  is  in 

the  people.     BeaU,  adm'x,  vs.  Beall  and  Beall 210 

2.  In  England,  the  omnipotent  authority  of  the  Parliament 
is  the  dernier  resort  in  all  matters  of  difficulty  and  im- 
portance; in  this  country,  the  written  Constitution. 
Bid. 

3.  The  General  Assembly  in  this  State  has  power  to  make 
all  laws  and  ordinances  which  they  shall  deem  necessary 
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and  proper  **  for  the  good  of  the  State,*'  provided  they 
are  not  repugnant  to  the .  Constitution  of  the.  United 
States,  the  laws  of  Congrese  passed  pursuant  thereto, 
public  treaties,  and  the  Constitatioa  of  the  State.    Ibid. 

4.  To  disregard  the  laws  of  the  State,  is  a  capital  crime 
'  against  society ;  and  great  vigilance  is  necessary  to  see 

to  it,  that  they  are  equally  respected  by  those  who  go- 
vern, as  well  as  those  who  are  destined  to  obey.     Ibid. 

5.  Notwithstanding  the  Judiciary  is  the  weakest  of  the 
three  departments  of  the  Gt>vernment,  and  is,  there- 
fore, less  dangerous  to  public  liberty  than  either  of  the 
other  two,  still,  it  is  both  the  right  and  duty  of  all  Courts 
to  declare  all  Acts  void,  which  plainly  and  palpably  vio- 
late the  Constitution.     Ibid, 

6.  Remark  of  Mr.  Eliiu  Boudinot  on  this  subject     Ibid. 

7.  An  individual's  right  to  his  property  consists,  not  only 
in  its  present  enjoyment,  but  also  its  future  disposition ; 
and  he  can  be  deprived  of  neither,  except  for  public  use, 
without  his  consent.     Ibid, 

8.  A  private  Act  of  the  Legislature,  as  to  its  facts  and  re- 
citals, impoits  verity,  equally  with  the  records  of  the 
Courts  ;  still,  it  may  be  attacked  for  fraud  in  its  procure- 
ment.    Ibid, 

9.  The  power  of  the  Legislature  to  pass  an  Act,  changing 
the  law  of  descents,  as  it  respects  a  particular  individual, 
without  his  consent  and  against  his  will,  is  contrary,  not 
only  to  the  definition  of  law  as  a  "  rule  of  civil  conduct," 
applicable  to  the  whole  State,  but  to  the  genius  and 
spirit  of  our  institutions.     Ibid. 

10.  The  Legislature  of  Georgia,  and  not  the  Courts,  are 
invested  with  the  discretion  of  determining  what  laws 
are  promotive  of  the  public  morality,  or  otherwise. 
Ibid. 
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11.  The  Constitution  declares,  that  the  three  powers  of 
the  government,  viz:  the  Legislative,  Executive  and 
Judiciary,  shall  he  distinct;  still  the  separation  is  not, 
and  from  the  nature  of  the  case,  cannot  be  total.     Jhid» 

12.  Whether  the  sanction  of  the  Executive  is  necessary 
to  an  Act  before  it  can  become  a  law  in  this  State  1 
Querei     Ibid. 

13.  The  Constitution  might  have  conferred  upon  any 
one  or  more  of  these  branches  powers  which,  in  their 
nature,  would  more  appropriately  have  belonged  to  an- 
other.    Ibid. 

14.  In  the  absence  of  any  provision  upon  the  subject,  the 
power  to  legitimate  bastard  children,  and  to  change  the 
rules  of  inheritance,  would  belong,  necessarily,  to  the 
Legislature.     Ibid. 

15.  An  departments  of  the  government  should  be  consid- 
ered as  equally  honorable,  useful,  and  patriotic ;  neith- 
er attempting  to  disparage  or  entertaining  any  undue 
sensitiveness  or  jealousy  toward  the  other,  nor  sus- 
pect encroachments  where  none  were  intended.     Ibid. 

16.  Measures,  exclusively  of  a  political,  legislative,  or  ex- . 
ecutive  character,  are  not  examinable  by  the  Courts. 
In  such  case,  the  remedy  for  any  real  or  supposed 
abuse  is  solely  by  appeal  to  the  people  at  the  elections. 
Ibid. 

17.  The  judicial  authority  is  the  final  and  common  arbiter 
under  the  distribution  of  power  by  the  Constitution,  of 
all  questions  which,  from  their  nature,  require  and  ad- 
mit of  legal  investigation  aikl  decision.     Ibid. 

18.  The  friends  of  republican  gcnremment  and  public  lib- 
erty  have  uniformly  denounced  and  rebuked,  in  the 
strongest  terms,  the  usurpation  of  judicial  powers  by 
the  Legislature  or  Executive,  as  constituting  the  very  es* 
sence  of  tyranny  and  despotic  ^oveniiQfiUt.     liidp 
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19.  Where  two  individuals  claim  the  right  to  the  office  of 
Clerk  of  the  Court  of  Ordinary,  and  one  of  Ihem  ob- 
tains a  commission  from  the  Governor,  it  is  competent 
for  the  Judiciary  to  go  behind  the  commission,  and  in- 

,  quire  into  the  validity  of  the  election,  and  decide  the 
rights  of  the  contesting  parties,  notwithstanding  the 
Governor  may  have  issued  a  commission  to  one  of  them, 
from  the  evidence  before  him.  The  State  ex  rd,  Lowe 
vi.  Tottms,  Governor 360 

20.  The  issuing  of  the  commission  is  merely  a  ministerial 
act  required  by  law,  and  not  a  duty  enjoined  by  the 
Constitution,  and  it  is  therefore  only  prima  facie  evi- 
dence of  title  to  the  office,  but  not  conclusive.     Ibid. 

21.  However  clear  it  may  be  as  a  general  legal  proposi- 
tion, that  where  a  mere  ministerial  act  is  required  to  be 
performed  by  law  on  the  part  of  an  executive  officer,  and 
individual  rights  depend  on  the  performance  of  that  act, 
that  the  proper  tribunals  of  the  country  have  jurisdiction 
to  compel  its  performance,  yet,  for/?o/t/fca/ reasons  alone, 
the  Chief  Magistrate  of  the  State  cannot  be  compelled, 
by  mandamus,  to  perform  such  ministerial  act.     Ibid, 

'  22.  Where  the  relator,  applying  for  a  mandamus  nisi 
against  the  Governor,  to  issue  to  him  a  commission  as 
Clerk  of  the  Court  of  Ordinary,  had  failed  to  establish 
his  title  to  the  office  by  the  judgment  of  a  Court  of  com- 
petent jurisdiction  :  Held,  that  according  to  relator's 
own  showing,  the  Court  had  no  jurisdiction  to  award 
the  mandamus  nisi.     Ibid, 

See  Bastardy,     Law,  1,  2. 

CONSTRUCTION  OF  STATUTES. 

1.  In  the  construction  of  Statutes  made  in  favor  of  corpo- 
rations or  particullir  persons,  and  in  derogation  of  com- 
mon right,  care  should  be  taken  not  to  extend  them  be- 
yond their  direct  terms  or  their  clear  import.  7^ 
MayoTf  4ir.  vs.  Hartridge 23 
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2.  Courts  ought  so  to  construe  Statutes  of  Distribution,  as 
would  most  likely  effectuate  the  intention  of  the  parties, 
had  they  died  testate.     Beall,  adrrCx^  vs.  Beall  4r  Beall.      210 

See  Bastardy,  passim.  Corporation,  1  to  27.  Law,  2. 
Retrospective  Laws,  1.     Tax  and  Tax  Laws,  2  to  7. 

CONTEMPT  OF  COURT. 

1.  Where  a  judgment  of  in^/er  had  been  awarded  against 
P,  on  a  quo  warranto,  who  claimed  to  hold  the  office  of 
Clerk  of  the  Court  of  Ordinary,  under  an  election  made 
in  January,  1849,  and  subsequent  to  the  judgment  of 
ouster,  P  was  again  elected  to  the  same  office  by  the  Jus- 
tices of  the  Inferior  Court,  and  exercised  the  duties  of 
the  office  under  the  new  appointment,  exclusively :  Held, 
that  P  was  not  in  contempt,  of  the  judgment  of  the 
Court  upon  the  quo  warranto  removing  him  from  office 
under  the  Jirst  appointment,  the  new  appointment  not 
having  been  declared  invalid  by  any  appropriate  judi- 
cial proceedings  instituted  for  that  purpose.  Pyron  vs. 
The  State,  ex  reL  Lowe 230 

CONTINUANCE. 

See  Practice  Superior  Court,  5,  6. 

CONTRACT. 

1.  A  agrees  with  B  that  he  shall  have  the  deputation  of 
the  Clerkship  of  the  Inferior  Court,  and  receive,  for  his 
compensation,  the  fees  and  costs  of  the  office  already  ac- 
crued and  which  are  to  accrue,  and  B  agrees  to  pay  A 
therefor,  out  of  said  fees  due  and  to  accrue,  the  sum  of 
five  hundred  dollars,  and  executes  his  notes  for  that  sum : 
Held,  that  these  notes  are  void  as  against  the  Statute 
forbidding  the  sale  of  public  offices,  and  as  opposed  to 
the  policy  of  the  law.     Grant  and  another  vs,  Mc  Lester,      553 

See  Corporatiom,  pawim.    PUadimg,  4. 
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CONtRlBUTION. 

1.  Contribution  to  remove  a  general  lien  on  the  wbole 
property,  will  not  be  allowed  among  volunleers,  where 
there  is  another  fund  primarily  liable.  Demere  et  ah  t$, 
ScranUm  et  at 43 

2.  One  legatee,  who  has  received  his  legacy,  and  no 
more,  cannot  be  called  on  to  contribute  to  a  co-legatee, 
the  executor  being  solvent  and  admitting  assets  in  his 
hands  sufficient  to  pay  the  other  legacy.     Ibid, 

3.  A  residuary  legatee  is  not  liable  to  refund  to  another 
legatee,  unless  there  was  an  original  defici^cy  of  as- 
sets, and  in  cases  where  the  payment  of  his  legacy 
would  amount  to  a  devastavit,     thid. 

CONVERSION. 

1.  Possession  of  property,  with  a  claim  of  title  adverse  to 
that  of  the  true  owner,  is  sufficient  evidence  of  conver- 
sion.   Maxwell  vs,  Harrison 61 

See  RaU  Roads,  1. 

CORPORATIONS. 

1.  Where  the  charier  of  a  bank  renders  the  stockholders 
liable  afler  the  transfer  of  stock,  unless  sixty  days  no- 
tice of  the  sale  is  given  in  one  of  the  public  gazettes  of 
the  State,  and  provided  the  transfer  is  made  six  months 
before  the  failure  of  the  corporation,  all  stockholders 
who  have  given  notice,  in  terms  of  the  Act,  are  exempt, 
unless  the  failure  occurs  within  six  months  thereafter;  all 
other  stockholders  are  liable  for  the  redemption  of  the 
bills,  whether  they  have  transferred  or  not.  This  lia- 
bility is  not  primary  or  total,  but  secondary  tLtid  propoT' 
tiona).     Lane  vs,  Morris 468 

2.  The  notice  of  the  sale  by  the  stockholder  need  not  speci- 
fy the  name  of  the  purchaser.     3id, 


Digitized  by  VjOOQIC 


INDEX.  ^9 

3.  A  saspension  and  failure  to  pay  specie  on  demand  to 
bill -holders,  generally,  is  sufficient  to  enable  the  bill- 
holder  to  sue.  He  need  not  prove  a  special  demand 
in  his  ease.     Ibid. 

4.  The  right  given  the  bill^holders  to  go  upon  the  stock* 
holders  for  the  ultimate  redemption  of  the  bills,  is  inde- 
pendent of  any  claim  upon  the  assets  of  the  corpora- 
tion ;  one  which  may  be  asserted  directly  in  his  own 
name,  and  which  the  assignee  or  receiver  could  not  en- 
force, as  it  constitutes  no  part  of  the  effects  of  the  bank. 
Ibid. 

5.  At  Common  Law,  upon  the  dissolution,  the  debts  due 
to  and  from  it  are  extinguished.     Hightower  vr.  Tkom- 

ion 486 

6.  The  individuals  who  compose  a  corporation,  may,  b^ 
contract  or  in  Zatr,  incur  liabilities,  during  its  existence, 
which  will  survive  the  charter.     Ibid. 

7.  Unpaid  subscriptions  to  the  capital  stock  of  a  corpora- 
tion, are  corporate  property,  which  can  be  reached  by 
the  creditors  in  a  Court  of  Equity;  and  this  right  exists 
entirely  independent  of  any  statutory  provision.     Ibid. 

8.  A  Court  of  Equity  will  provide  a  remedy  to  enable  the 
creditors  to  appropriate  this  trust  fund.     Ibid. 

9.  The  doctrine  of  i>r.  Saltnon*iCtJie,{l  Cos.  in  Ch.  204,) 
questioned.     Ibid. 

10.  Legislative  Acts,  as  well  as  decrees  c^  Courts  of  late 
years,  evince  a  sounder  and  purer  morality  with  regard 
to  the  liability  of  moneyed  corporations.     Ibid. 

11.  It  is  the  amount  of  shares  subscribed,  and  not  the  sums 
actually  paid  in,  which  constitute  the  capital  stock  of  a 
company.     Ibid. 
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12.  The  subscription  for  stock  is  a  debt  which  the  corpo- 
ration may  call  in  to  satisfy  the  creditors.     Ibid, 

13.  The  equity  of  the  creditor  is  equally  strong  where  the 
stockholder  has  contracted  to  pay  (and  failed  to  do  so) 
his  portion  of  the  capital  stock,  as  where  it  has  been 
paid  in,  and  afterwards  withdrawn.     Ibid. 

14.  The  right  to  have  the  unpaid  stock  drawn  in  to  extin- 
guish outstanding  debts,  is  as  clear  and  strong  after  as 
before  the  dissolution  of  the  corporation.     Ibid. 

15.  In  South  Carolina,  stockholders  held  liable  beyond  the 
amount  of  their  capital  stock,  unless  restticted  by  the 
charter.     Ibid. 

16.  There  is  no  distinction  to  be  drawn  between  moneyed 
corporations  and  rail-road  and  manufacturing  compa- 
nies.    If  any  exists,  it  is  against  the  Jbnner.     Ibid, 

17.  A  periodical  madness  seems  to  pervade  every  section 
of  the  country,  in  the  business  of  banking ;  leading  ne- 
cessarily to  over-issues  and  consequent  depreciation.  It 
is  the  duty  of  the  Government  to  guard  against  this 
mischief;  and  the  regulations  provided  by  law  for  this 
purpose,  instead  of  being  relaxed,  should  be  rigidly  en- 
forced by  the  Courts.     Ibid, 

18.  The  provision  in  this  charter  for  the  forfeiture  of  stock, 
is  for  the  benefit  of  the  corporation,  to  coerce  punctual- 
ity in  the  payment  of  instalments,  and  in  case  of  failure, 
to  afford  tb  the  company  a  speedy  method  of  converting 
the  stock  into  cash,  and  was  not  intended  as  a  privilege 
to  the  stockholder  to  abandon  his  subscription.     Ibid, 

19.  The  power  to  sell  the  stock  of  a  delinquent  stockhold- 
er, is  a  cumulative  remedy,  and  does  not  impair  the  right 
to  compel  payment  by  action.     Ibid, 

20.  This  being  a  case  of  pure  and  direct  and  technidal 
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trust,  not  cognizable  at  law,  is  not  subject  to  the  pro- 
visions of  the  Statute  of  Limitations.     Ibid. 

21.  The  Legislature  having  recognized  and  ratified  the 
appointment  of  an  assigiree,  made  by  the  stockholders 
before  the  forfeiture  of  their  charter,  the  duty  of  calling 
ing  in  the  unpaid  stock  to  discharge  debts  devolves 
properly  upon  him.     lhid» 

22.  If  he,  fraudulently  combining  with  the  stockholders, 
neglects  or  refuses  to  do  his  duty,  the  proceeding  may 
be  maintained  directly  by  the  creditor,  in  his  own  name, 
against  the  stockholders,  making  the  receiver  a  party  de- 
fendant to  the  case.     Ibid, 

23.  Creditors  of  an  insolvent  corporation,  whose  charter 
has  been  forfeited,  and  who  have  exhausted  their  legal 
remedies  against  it,  may  sue  in  Chancery  for  the  assets 
of  that  corporation,  and  have  them  applied  in  payment 

of  their  debts.     Hightower  et  al.  vs.  Mustiun 506 

24.  An  assignment  of  assets  by  a  bank,  (insolvent  at  the 
time,  and  about  making  a  general  assignment,  and 
against  which  proceedings  are  pending  to  revoke  its 
charter,)  made  to  a  creditor,  cognizant  of  these  things, 
and  by  collusion  with  him  to  defraud  the  other  credi- 
tors :  Held,  to  be  void,  and  that  the  assets  so  assigned 
is  a  trust  fund,  to  be  applied  to  the  payment  of  the 
debts  of  the  corporation.     Ibid. 

25.  A  bill  defective  for  want  of  parties,  must  generally  be 
demurred  to  specially,  and  the  demurrer  must  show 
who  are  the  proper  parties.     Ibid. 

26.  A  bill,  by  the  creditors  of  an  insolvent  corporation,  al- 
leging a  fraudulent  combination  and  collusion  between 
the  assignee  and  debtor  of  the  institution,  to  injure  and 
defeat  the  creditors,  makes  a  proper  case  for  the  inter- 
position of  a  Court  of  Equity.     Stocks  et  al.  vs.  Leonard 

et  al 511 
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27.  A  HU  18  filed  by  tbe  atsignee  of  a  bank  agminst  a  num- 
ber of  the  stockholders  of  another  insolvent  bank,  to 
compel  them  to  contribute  rateably,  under  a  clause  in 
the  charter,  which  makes  them  personally  liable  for  the 
bills  in  circulation,  and  also  to  appropriate  the  amount 
of  stock  subscribed  by  them  and  unpaid*  to  the  payment 
of  the  debt  due  by  the  latter  institution  to  the  former, 
as  a  trust  fund  in  their  hands,  and  is  demurred  to  up* 
on  the  ground  that  the  complainant  has  an  adequate 
Common  Law  remedy :  Held,  that  the  demurrer  is  not 

well  taken.    Robittm  ei  al.  m.  Carey,  asngnee 527 

28.  Such  a  bill  is  not  demurrable,  on  the  ground  that  th^ 
liability  of  the  stockholders  is  several  and  not  joint. 
Rid. 

See  Comtrmcium  of  SiatuUi,  I.  Tax  and  Tax  Lam,  1 
to  7. 

COUNTY  TEEASUREE. 

1.  After  the  Inferior  Court  has  s^  up  their  delisiico  to  a 
claim  agaioet  the  County,  and  judgment  has  been  ren- 
dered against  them,  it  is  not  competent  for  the  Connty 
Treasurer  to  resist  the  payment  of  the  order  of  the 
Court  on  him,  upon  the  same  grounds.   Caiemam,  Trea9- 

urer,  m.  Neal ^60 

2.  After  an  order  grranted  by  the  Inferior  Court  on  the 
County  Treasurer,  it  is  not  in  his  power  to  defend  him- 
self lor  causes  existing  prior  to  the  granting  of  the  or'- 
der.    Und. 

3.  The  County  Treasurer  may  defend  under  die  Inferior 
Court,  and  in  privity  with  diem*  but  not  against  theoBo. 
Rid. 

COURTS. 
See  QranUt  1.    JuHsdiciionp  1  to  5, 
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CREDITORS. 
See  Corporations,  passim, 

CRIMINAL  LAW. 

1.  When  a  Jury  has  been  regularly  drawn  and  BQinmoned 
for  the  trial  of  a  slave,  charged  with  a  capital  of{enoe» 
according  to  the  Statutes  of  this  State,  such  slave 
it  entitled  to  be  tried  by  such  Jury,  and  the  Justices 
of  the  Inferior  Court  have  not  the  right,  capriciously, 
to  discharge  such  Jury,  without  some  good  and  legal 
cause,  and  summon  any  other  Jury  for  the  trial  of  such 
slave.    Judge  (a  slave)  vs.  The  State 173 

2.  It  is  no  objection  to  a  Juror,  drawn  and  summoned  for 
the  trial  of  a  slave,  who  appeared  and  answered  to  his 
name,  that  the  sununons  was  lefi  at  his  residencefKud  not 
Beryed  personally/.    Ibid. 

3.  It  is  no  objection  to  a  Juror,  because  there  was  a  mistake 
as  to  his  puddle  name,  who  appeared  and  answered, 
stating  his  right  name.  The  mistake  was  properly  cor- 
rected and  the  Juror  impannelled.     Ibid. 

4.  On  the  trial  of  a  slave  in  this  State  for  a  capital  offsnce, 
the  warrant  and  preliminary  proceedings  had  before  the 
committing  Magistrates,  alleged  in  the  indictment,  ought 
to  be  given  in  evidence  on  the  trial,  so  as  to  show  that 
the  Inferior  Court  properly  had  jurisdiction  of  the  of- 
fence with  which  the  slave  is  charged.     Ibid. 

6.  Upon  the  trial  of  a  slave  for  a  capital  offence,  when  the 
evidence  on  the  part  of  the  prosecution  has  closed,  and 
the  cause  submitted  to  the  Jury  on  both  sides,  further 
evidence  cannot  be  admitted  on  behalf  of  the  prosecution 
against  the  defendant     Und. 

6.  Where  a  Juror  has  answered  negatively  both  of  the 
VOL  Tin  75 
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quesdons  propounded  by  the  Act  of  1843,  and  been 
foand  competent  by  triors,  (who  were  not  speciaUy 
sworn  for  that  purpose,)  and  been  accepted  by  the  pris- 
oner, and  sworn  in  chief,  and  the  Court,  to  cure  the  ir- 
regularity, causes  the  Juror  to  be  put  again  upon  the 
prisoner,  who  objected,  on  the  ground  that  he  had  al- 
ready been  sworn  in  chief,  and  was  thereby  understood 
by  the  presiding  Judge  to  insist  on  the  Jurors  sitting 
in  the  ease  :  HMf  That  nothing  had  transpired  in  rela- 
tion to  this  Juror,  to  constitute  a  good  challenge  for 
cause,  and  that  if  a  good  cause  and  waived,  the  consent 
cures  the  trregularky.  Malane  alias  Hail  tw.  Tk€ 
8uue 408 

7*  Where  the  evidence  shows  a  concert  of  action  between 
two  partidb  in  relation  to  a  homicide,  the  Court  may,  in 
its  discretion,  admit  the  acts  and  declarations  of  one  ac- 
complice to  criminate  the  other,  touching  the  common 
object,  and  such  discretion  will  not  be  controlled  by 
the  Supreme  Court,  except  in  case  of  manifbst  abuse. 
Bid. 

8.  The  Act  of  1847,  to  prevent  white  persons  finom  gam- 
bling with  negroes  and  free  persons  of  color,  creates  the 
offence  in  three  different  Ibrms :  1st.  Playing  a$ul  bet- 
titig  by  those  engaged  in  the  game.  2d.  Playing  witk- 
out  bcKtting  by  those  engaged,  but  with  the  purpose  that 
others  may  bet  3d.  Betting  on  a  gane  played  by  oth- 
ers.   Mkmomvt.  I%e8UiU i...       453 

9.^Playing,  per  ««,  is  not  an  offbnce  under  that  Act.     Rid, 

10.  Query  t  Whether  proof  of  playing  al<Mie  will  create  a 
presumption  of  guik,  so  as  to  put  the  accused  upon 
proof  that  the  playing  was  without  betting,  and  without  a 
purpose  or  intention  that  odiefs  might  bet     Rid. 

See  Qmiempt  oj  Court,  1. 
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DAMAGES. 


SeePleadiMg,4. 


DEED. 


1.  The  Statute  32d  Henry  VHI.  is  of  force  in  thk  State, 
and  a  deed  made  by  an  infant*  while  under  age,  will  not 
be  avoided  by  the  execution  of  a  deed  after  he  arriveB 
at  the  age  of  twenty-one,  when  the  possession  of  the  land 
is  held  adversely  to  him,  but  the  latter  deed  will  be  void 
under  the  Statute.    Harritonvs.Adcock  tt  ai 68 

See  EquUy,  32.     WiU,  6. 

DEMAND. 
See  Pleading,  5. 

DEPOSIT. 
See  Bailment,  1. 

DEVISE. 

See  WiU. 

DISMISSAL  OF  SUIT. 

See  Practice  Superior  Court,  5.  6. 

DISTRIBUTION  OF  MONEY  IN  COURT. 

1.  In  the  distribution  of  a  fund  before  him,  the  Judge  of 
the  Superior  Court  acts  upon  equitable  principles,  but 
he  can  act  only  on  a  fund  in  hand,  and  confessely  for  dis- 
tribution.    Lotpe  H  al.  vs.  Moore  and  another 194 

See  Attachment,  5.     Judgment, i,  5. 
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DORMANT  JUDGMENTS. 

See  Equity,  1. 

EQUITY. 

1.  The  decrees  or  judgments  of  a  Court  of  Equity  are  em- 
braced within  the  Dormant  Judgment  Act  of  1823. 
Curry  vs.  Piles 32 

2.  Courts  of  Equity  have  jurisdiction  to  compel  trustees 
to  account  for  the  trust  funds  in  their  hands,  especially 
where  the  accounts  are  complicated,  and  from  the  facta 
alleged  in  the  bill  it  appears,  affirmatively,  a  discovery 
from  the  defendant  is  necessary  to  obtain  a  decree. 
Keatan  vs.  Greenwood 97 

3.  An  injunction  will  not  be  granted  to  restrain  a  mere  tres- 
pa$9,  susceptible  of  perfect  pecuniary  compensation,  and 
for  which  the  party  may  obtain  adequate  satisfaction  in 
the  ordinary  course  of  law.  Bethune  vs.  WUkins  and 
another 118 

4.  To  authorize  a  Court  of  Equity  to  interfere  in  cases  of 
trespass,  there  must  be  something  particular  or  special 
in  the  case,  for  which  a  Court  of  Law  cannot  afford  ad- 
equate redress.     Ibid. 

5.  An  allegation  that  the  tenant  will  be  homeless,  for  want 
of  means  to  procure  another  habitation,  will  not  author- 
ize a  Court  of  Equity  to  restrain  the  officer,  by  injunc- 
tion, from  placing  the  purchaser,  at  Sheriff's  sale,  in  pos- 
session of  the  premises.     Ibid. 

6.  If  the  lapse  of  the  period  of  limitations  appear,  with 
certainty,  on  the  face  of  a  bill,  and  there  is  nothing  stat- 
ed to  avoid  it,  the  objection  may  be  taken  by  demurrer. 
Caldwell  vs.  Montgomery  and  wife 106 
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7.  A  creditor  may,  in  Equity,  follow  the  assets  of  his  debt- 
or into  tbe  hands  of  a  distributee,  whether  real  or  per- 
sonal, and  the  Statute  of  Limitations  will  not  give  the 
distributee  a  title  which  will  defeat  the  creditor's  claim, 
but  the  creditor  roust  sue  upon  his  claim,  within  the 
statutory  term  applicable  to  it;  if  he  does  not,  he  will 
be  barred,  unless  there  is  a  reply  to  the  Statute  which 
will  prevent  its  operation.     Ibid, 

8.  A  bill  filed  for  the  recovery  of  damages  for  the  breach 
of  a  bond  for  titles,  is  a  demand  founded  on  a  sealed  in- 
strument, and  such  a  claim  is  not  barred  until  twenty 
years  after  the  accrual  of  the  right  of  action  thereon. 
Ibid. 

9.  Tbe  Judge  of  the  Superior  Court  in  Georgia,  sitting  as 
a  Chancellor,  has  the  power,  exclusively,  to  administer 
the  law.  It  is  the  province  of  the  Jury  to  find  the  facts, 
and  render  a  decree  upon  the  trial  on  the  merits,  and 
in  that  point  of  view  only,  may  they  be  considered  in 

the  light  of  Chancellors.     Williams  vs,  Mclntyre^  admW  -         35 

10.  The  Court  will  dissolve  an  injunction  on  the  coming 
in  of  the  answer  of  tho  defendant,  who  alone  is  interest- 
ed, negativing  all  the  facts  ani  circumstances  charged  in 
the  bill,  and  upon  which  its  equity  is  based,  though  all 
the  defendants  have  not  answered.  Dennis  vs.  Greeny 
admW 197 

11.  Where  the  answer  of  the  defendant  is  made  and 
sworn  to  before  his  death,  it  may  be  used  on  a  motion  to 
dissolve  the  injunction,  though  filed  in  Court  subsequent- 
ly.    Ibid, 

12.  A  bill  may  proceed  without  making  the  representa- 
tives of  a  mere  formal  party,  parties  to  the  proceeding. 
Bid. 

•  13.  So,  if  the  deceased  was  a  necessary  party  to  the  final 
decree  to  be  rendered,  but  not  interested  in  the  injunc- 
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tion,  a  motion  to  diseolve  the  injunction  need  not  be 
postponed  until  the  representatives  are  made  parties. 
Ihid. 

14.  To  sustain  a  bill  against  the  charge  of  multifarious- 
ness, it  is  not  indispensable  that  all  die  parties  should 
have  an  interest  in  all  the  matters  contained  in  the  suit. 
It  is  sufficient,  if  each  party  has  an  interest  in  some 
matter  in  the  suit,  which  is  common  to  all,  and  they 
are  connected  with  others.      Worihey  et  al.  v$.  Johnson 

ei  al 236 

15.  The  Statute  of  Limitations  is  a  good  defence,  by  way 
of  demurrer,  if  the  facts  appear  upon  the  face  of  the 
bill;  if  not,  it  must  be  made  available  by  plea.  In 
Equity,  if  the  complainant  be  within  any  exception  to  the 
Statute,  it  is  incumbent  on  him  to  state  it  in  his  bill. 
Ibid.* 

16.  Where  C  and  J  obtain  the  legal  title  to  land,  as  hcu- 
rity  for  a  small  sum  advanced  to  W,  under  peculiar  cir- 
cumstances, the  sum  advanced  not  being  one-fourth  the 
alleged  value  of  the  land,  promising  to  re-convey  to  W, 
on  the  re-payment  of  the  sum  advanced,  with  interest, 
but  who  fraudulently  conveyed  the  land  to  a  bona  fide 
purchaser:  Hdd^  on  a  demurrer  to  the  bill  insisting  on 
the  Statute  of  Frauds  as  a  bar,  that  the  demurrer  should 
be  overruled ;  that  the  Statute  was  intended  to  prevent 

fraud  and  not  to  protect  it ;  and  that,  in  such  cases,  a 
Court  of  Equity  would  take  hold  of  the  conscience  of 
the  defendants,  and  hold  them  as  trustees  for  the  benefit 
of  the  party  defrauded.     Cameron  et  al,  vs.  Ward 245 

17.  On  application  for  a  writ  of  ne  exeat,  by  a  wife  against 
her  husband,  pending  a  suit  for  a  partial  divorce  and 
alimony,-  her  affidavit  is  sufficient — she  being,  in  this  re- 
spect, considered   independent  of  her  husband.     Mc- 

Gee  ts.  McGee 295 

18.  If  the  threats  of  the  husband  to  leave  the  State,  come 
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to  the  kuowledge  of  the  wife,  through  the  information 
of  others,  their  affidavits  should,  if  practicahle,  be  filed 
with  hers.  If,  however,  she  swears,  absoluieli/t  that  he 
has  threatened  to  remove,  that  is  sufficient.     Ibid. 

19.  A  writ  of  ne  exeat  may  be  granted  in  this  State,  prior 
to  any  decree  for  alimony.  The  Court,  in  marking  the 
writ,  win  exercise  sound  discretion,  under  the  circum- 
stances, so  as  to  prevent  oppression  and  extoition. 
Rid. 

20.  Where  any  person  is  arrested  by  virtue  of  a  writ  of 
ne  exeat,  he  may  be  discharged  on  giving  bond,  with 
good  and  sufficient  security,  either  that  he  vrill  not  de- 
part the  State,  or  wil]  pay  the  eventual  condemnation 
money,  or  by  showing  that  the  writ  ought  not  to  have 
been  granted.     Ibid. 

21.  To  a  bill  filed  by  executors,  for  direction  in  the  execu- 
tion of  a  will,  and  also  asking  to  be  protected  against  a 
contingent  claim  against  the  estate,  set  up  by  a  third 
person,  to  certain  property  of  the  estate,  through  a  title 
derived  from  others,  and  independent  of  the  will,  such 
third  person  is  not  a  necessary  party,  and  on  demurrer, 
the  bill,  as  to  him,  will  be  dismissed.  Band  and  Pruiit, 
ex*rs,  v$.  Connelly ^ 302 

22.  The  pleadings  in  Equity  causes,  pending  on  the  ap- 
peal, are  not  amendable  as  a  matter  of  course,  but  only 
by  leave  of  the  Court,  an  special  cause  shown.     The 
Georgia  Bail  Road  Sf  Banking  Co.  vs.  Milnor  SfCo...,       313 
See,  aJJBo,  Boyd,  adm*r,  vs.  Clements 522 

23.  Where,  upon  special  cause  shown,  ^m  Court  bdow, 
in  the  exercise  of  its  discretioii,  mllows  an  uueiidment» 
this  Court  reluctantly  interferes  to  control  that  di«cr«- 
tion.     Rid. 

24.  It  is  competent  for  Courts  of  Chancery  to  appoint  a 
receiver,  to  institute  suits  in  his  own  name  for  the  re* 
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covery  of  aBsets  belonging  to  the  suitors  in  Equity,  and 
such  receiver  is  subrogated  to  all  the  rights  of  the  real 
parties  in  interest.     Hardwick  vs.  Hook,  receiver 354 

25.  It  is  no  objection  to  a  decree  that  it  is  entered  by  con- 
sent.    Ibid. 

26.  Where  the  tenant  for  life  in  certain  slaves,  intermarri- 
ed, and  her  husband  sold  ten  of  them,  and  then  combin- 
ing with  the  purchasers  to  defraud  the  remainder-men, 
the  slaves  are  removed  beyond  the  limits  of  the  State* 
and  re-sold :  Held,  that  in  such  a  case,  Equity  would 
compel  the  husband  and  purchasers,  on  a  bill,  quia  timet, 
to  give  bond  in  a  sufficient  penalty,  with  security,  for  the 
delivery  of  the  negroes,  at  the  termination  of  the  life- 
estate,  and  that  altogether  regardless  of  their  solvency 

or  insolvency.     Riddle  et  cd.  vs.  KtUum  et  al — .       374 

27.  A  denial  in  the  answer,  from  information  and  belief, 
is  not  sufficient  to  dissolve  an  injunction.     Coffee  et  al. 

VM.  Netosom,  exW 444 

28.  Where  the  equitable  facts  are  not  charged  to  be  with- 
in the  knowledge  of  the  defend  ant,  and  he  merely  denies 
all  knowledge  and  belief  of  them,  the  injunction  will  not 
be  dissolved  on  the  bill  and  answer  alone.     Ibid. 

29.  If  the  equity  of  the  bill  is  not  denied,  either  from  ig- 
norance or  other  cause,  the  injunction  will  not  be  dis- 
solved.    Ibid. 

30.  The  answer  of  an  executor,  that  he  was  not  privy  to 
the  fraud  charged  against  his  testator,  and  that  he  did  not 
believe  the  facts  alledged  in  the  bill  against  him,  from 
his  cotifidence  in  his  integrity,  is  not  sufficient  to  dissolve 
the  injunction  to  restrain  proceedings  at  law»  in  favor 
of  the  estate.     Ibid. 

31.  In  particular  casesythe  Court  will  retain  the  injunction, 
though  the  answer  fidly  denies  the  equity  of  the  bill. 
Ibid, 
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32.  If  a  bill  is  filed  to  enforce  a  parol  agreement  respecting 
lands,  and  the  defendant,  in  his  answer,  admits  the  con- 
tract, without  insisting  on  the  Statute  of  Frauds,  the 
Court  will  decree  a  specific  performance,  on  the  ground 
that  the  defendant  has  renounced  the  benefit  of  the  Sta- 
tute ;  aliter*  if  he  insists  upon  the  Statute  in  his  answer. 
Hollingihtad,  adm'r,  w.  McKenzie 457 

33.  Where  a  creditor  receives  a  deed  to  a  tract  of  land, 
as  collateral  security  for  the  payment  of  a  note  which  is 
to  be  given  at  a  future  time,  and  the  creditor  dies  before 
the  note  is  given,  and  the  consideration  of  the  deed  thus 
entirely  fails,  it  would  be  fraudulent  in  the  administrator 
of  the  creditor  to  retain  the  deed,  and  Equity  will  order 
the  instrument  to  be  delivered  up  to  be  cancelled.   Ibid. 

34.  A  files  his  bill,  charging  that  he  is  the  owner  of  four 
shares  in  an  estate  represented  by  B;  that  he  purchased 
property  from  a  former  representative  of  the  estate,  and 
gave  his  notes  therefor,  with  an  understanding  that  they 
should  be  paid,  by  allowing  him  the  said  shares ;  that 
judgment  had  been  obtained  on  the  notes,  and  praying 
an  injunction  of  the  judgment,  and  the  execution,  of 
the  agreement:  Held,  upon  the  answer  distinctly  de- 
nying that  the  estate  owed  the  complainant  anything, 
and  stating  that  the  four  shares  claimed  in  the  bill  had 
been  paid  to  him,  the  injunction  was  properly  dissolved. 
Ford  vs.  Ty9onyadmW 466 

35.  On  a  motion  to  dismiss  a  bill  for  want  of  equity,  the 
question  as  to  parties  does  not  legitimately  arise.  High- 

tower  vs,  Thornton 486 

See,  also,  Hightutcer  vs,  Mwttian 506 

36.  A  bill  will  never  be  dismissed  for  want  of  parties,  when 
the  proper  parties  can  be  made,  either  by  amendment 
or  supplemental  bill.     Ibid. 

37.  If  it  is  apparent  that  parties  cannot  be  made,  and  there 
can  be  no  decree  without  them,  the  bill  will  be  dismis- 
sed.    Ibid. 

See,  also,  Hightower  vs.  MuUian 506 

TOL  Tin  76 


Digitized  by  VjOOQIC 


9m  INI>EZ. 

38.  Wher«  the  complainant  or  defendant  refers,  in  the  bill 
or  answer,  to  proceedings  which  have  transpired  in  an- 
other cause,  a  complete  copy  of  the  record  should  be 
attached  as  an  exhibit,  otherwise  they  cannot  be  used  on 
the  hearing.     Demere  et  al,  vs.  Scrantom  et  al 43 

3^.  In  general,  if  a  fact  is  charged  in  a  bill,  which  is  with- 
in the  defendant's  knowledge,  as  if  it  is  done  by  him- 
self, he  must  answer  positively ,  and  not  according  to  his 
remembrance  or  belief.  The  rule  is  not  invariable.  Ca- 
re^t  assigneet  vs.  Jones 516 

40.  An  exception  is  where  the  fact  charged  has  not  oc- 
curred within  six  years.     Ibid, 

41.  The  4th  Common  Law  Rule  of  Practice  does  not  ap- 
ply to  Courts  of  Equity.  Boyd^  ctdmW^  vs.  CltmentSf 
guardian 522 

42.  Where  a  cause  in  Equity  is  pending,  and  the  pleadings 
made  up  and  issue  joined,  the  complainant  is  not  entitled 
to  amend,  as  a  matter  of  right,  but  amendmonts  will  be 
allowed  upon  special  cause  shown.     Ibid. 

43.  Surprise  is  good  special  cause  for  the  allowance  of  an 
amendment.     Ibid. 

44.  Where  a  bill  is  dismissed  on  demurrer,  for  want  of 
Equity,  and  a  second  bill  is  filed,  charging  the  same 
facts,  and  praying,  substantially,  the  same  relief,  the 
judgment  on  demurrer  maybe  pleaded  in  bar  of  the  se- 
cond bill.     Ferguson  et  al.  vs.  Carter  etal 524 

45.  An  injunction  will  be  dissolved  upon  the  coming  in  of 
the  answer,  fully  denying  the  equity  of  the  bill.     Jones 

vs.  Joyner  et  al 562 

See  Claim,  3.  Corporation,  6  to  27.  Administrators,  Ex- 
ecmtors,  Sfc.  3,  4.  Former  Recovery,  1.  Limitetiion  of 
AcdoM,  2,4,6.7,11,12. 
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ESTATES. 
See  Will 

EVIDENCE. 

1.  On  the  trial  of  the  right  of  property,  under  our  Claim 
Laws,  the  possession  of  the  defendant  in  execution,  af- 
ter an  absolute  sale  of  the  property,  is  prima  Jade  evi- 
dence of  fraud.     Carter  vs,  Stansfield 49 

2.  The  declarations  of  a  party,  while  in  the  possession  of 
property,  as  to  the  ownership,  when  against  his  interest, 
may  be  given  in  evidence  against  one  who  subsequently 
acquires  a  title  from  the  declarant.     Maxicell  vs.  Harri- 


61 


3.  The  admissions  of  a  party,  made  under  oath  as  a  wit- 
ness, or  on  a  voluntary  affidavit,  may  be  given  in  evi- 
dence against  him  in  a  suit  in  which  he  is  a  party.    Ibid, 

4.  To  authorize  a  recovery  upon  shop  books,  where  the 
entries  are  in  the  hand- writing  of  the  party,  the  plaintiff, 
among  other  things,  must  prove  by  his  customers  that 
he  kept  correct  books  ;  and  it  is  no  compliance  with  the 
rule,  for  the  witnesses  to  state  that  they  considered  their 
accounts  reasonable;  admitting,  at  the  same  time,  that 
they  had  never  examined  the  items,  and  could  not  saj 
that  the  services  charged  were  actually  rendered.  Bcio^ 

er  V9.  Smith 74 

5.  Before  the  books  of  the  party  can  be  admitted  in  evi- 
dence, they  are  to  be  submitted  to  the  inspection  of  the 
Court,  and  if  they  do  not  appear  to  be  a  daily  register 
of  the  business  of  the  party,  and  to  have  been  honestly 
and  fairly  kept,  ehey  are  to  be  excluded.  Explanatory 
evidence  may  be  offered,  and  if  the  objections  are  pri' 
ma  Jade  accounted  for,  the  books  should  be  submitted 
to  the  Jury,  letting  the  objections  go,  under  the  charge 
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of  the  Coart,  ta  tfieir  eredii,  rather  thao  to  their  compe' 
tency.     Ihid, 

f.  Books,  per$e,  are  not  sufficient  to  charge  the  defendant 
with  the  debts  and  accoants  of  third  persons.     End. 

7.  When  the  value  of  depreciated  bills,  at  a  particular 
time,  is  to  be  proven,  the  proof  should  apply,  with  rea- 
sonable certainty,  to  that  time,  and  hearsay  cannot  be  ad- 
mitted to  prove  their  value.     Bethune  vs.  McCJeary. . .        llf 

8.  In  an  action  by  B  against  C,  for  money  deposited  with 
C  by  A,  as  the  agent  of  B  :  Hdd,  that  A  is  not  a  com- 
petent witness  for  the  plaintiffto  prove  the  liability  ofC. 
Mimtgamery^  admW,  Sfc.  vs.  Evans 17^ 

%^  Where  it  appeared,  that  by  the  law  and  usage  of  the 
Courts  of  Virginia,  the  Clerk's  certificate,  that  a  will 
was  duly  admitted  to  probate  and  record^  would  be  suf- 
ficient evidence  of  that  fact  in  that  State :  Held^  that 
the  same  faith  and  credit  should  be  given  to  the  recordb^ 
and  judicial  proceedings  of  the  State  of  Virginia,  when 
oflfered  in  evidence  in  the  Courts  of  this  State,  as  they 
would  have  there  received.     Settle  vs.  Alison  and  others.       201 

10.  Where  the  records  and  judicial  proceedings  of  the 
County  Court  of  Mecklenberg  County,  -in  the  State  of 
Virginia,  were  offered  in  evidence,  under  the  Act  of 
Congress,  Abram  Keen  certified  that  he  was  the  presid- 
ing Magistrate  of  Mecklenberg  County :  Held,  that  the 
presiding  Magistrate  should  have  certified  that  he  was 
the  presiding  Magistrate  of  the  County  Court  of  Meck- 
lenberg County,  from  whence  the  record  was  taken. 
Bid. 

11,  Where  the  subscribing  witness  to  an  instrument  re- 
sides beyond  the  jurisdiction  of  the  Court,  the  regular 
mode  to  prove  its  execution,  is  to  prove  the  band- 
writing  of  the  witness;  but  where  a  receipt  or  other 
written  instrument  is  more  than  thirty  years  old,  its  ixe- 
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cutum  need  not  be  proved  to  admit  it  in  eyidence,  al- 
though the  subscribing  witness  may  be  Hying.     JBnd. 

12.  The  declarations  of  a  vendor,  who  has  parted  with 
the  title  to  the  property,  are  illegal  when  sought  to  be 
given  in  evidence  against  his  vendee,  unless  it  clearly  ap- 
pears such  declarations  were  made  while  he  was  the 
owner  of,  or  in  possession  of  the  property,  at  the  time 
the  declarations  were  made.     Ibid, 

13.  A  private  Act  of  the  Legislature,  as  to  its  facts  and 
recitals,  imports  verily  equally  with  the  records  of  the 
Courts;  still,  it  may  be  attacked  for  fraud  in  its  procure- 
ment.    Bealh  adm^x,  vs,  Beall  and  BeaU 210 

14.  The  sayings  of  an  agent,  after  his  actings  as  agent, 
are  not  competent  to  prove  his  agency.  Colquitt  vs. 
Thomas  Hal 258 

15.  Fraud  cannot  be  presumed  at  law,  but  it  may  be  pro- 
ven by  circumstances.     Ibid, 

16.  Parol  evidence  is  inadmissible  to  prove  the  contents 
of  an  execution   and   transfer,  in   writing,  where  both 

facts  are  material  to  the  i^sue.     Floumoy  vs,  Newton, . .       306 

17.  A  decree  in  Chancery  is  evidence,  not  merely  of  the 
fact  of  its  rendition,  but  also  of  all  the  consequences  re- 
sulting therefrom.  It  may  be  given  in  proof  against 
persons  who  were  not  parties  to  the  bill  in  support  of 
the  plaintiff's  right  or  title  to  sue.  Hardwick  vs.  Hook, 
receiver 354 

18.  A  naked  trustee  is  a  competent  witness  in  an  action  to 
which  he  is  not  a  party.     Ibid, 

19.  The  sayings  of  an  attorney,  who  has  sold  a  note  be- 
longing to  his  client,  without  authority,  relative  to  the 
title  to  the  note,  not  made  at  the  time  of  the  sale,  are 
inadmissible  in  a  suit  between  the  purchaser  and  the  true 
owner  of  the  note.     7%nnaSf  adm'r,  vs,  Kvnsey 421 
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20:  Upon  an  issue  founded  on  an  affidayit  of  illegality,  fil- 
ed by  an  administrator,  de  bonu  nan,  with  the  tcill  oji- 
nexed,  to  a  general  judgment  against  the  precedent  ex- 
ecutor to  the  will,  which  was  levied  on  the  property  of 
the  estate  in  the  hands  oC  the  administrator :  Held,  that 
legatees,  under'the  will,  who  have  been  paid  their  lega- 
cies, are  competent  witnesses  when  called  for  the  ad- 
ministrator.    Johnson^  admW,  v»,  Lewis 460 

21.  Where,  from  the  inquiry  which  has  been  made,  it  is 
probable  that  a  book  of  original  eutries  has  been  lost  or 
destroyed,  and  the  party  swears  that  it  is  not  in  bis  pow- 
er, custody  or  control,  secondai^y  evidence  is  admissible. 
Lane  vs,  MorrU 468 

See  Administrators y  Executors,  8(c,  13,  16  ^o  20.  Bastardy, 
2.  Claim,  4.  Conversion,  1.  Corporation,  3.  Crimi- 
nal Law,  4,  5,  7.  Interrogatories,  pcusim.  Slaves,  1. 
Warranty,  1. 

EXECUTION. 

1.  When  a  defendant  is  arrested  and  confined  under  a  ca, 
sa.  the  fact  of  giving  bond  to  appear  and  uke  the  bene- 
fit of  the  Insolvent  Debtors'  Act  does  not,  in  law,  dis- 
charge his  property  from  execution  under  a  Ji^  fa. 
Higgs  vs.  Huson 317 

2.  The  levy  and  claim  of  personalty  does  not,  necessarily, 
preclude  the  re-levy  of  the  Ji,  fa.  pending  the  claim. 
Lynch,  adm'r,  vs,  Pressley  ct  al 327 

3.  Proof  that  the  levy  was  dfsmissed,  by  counsel  for  plain- 
tiff in  f,  fa.  for  want  of  evidence  to  condemn  the  pro- 
perty, at  the  trial,  satisfactorily  accounts  for  the  levy,  so 
as  to  authorize  the  execution  to  proceed.     Ibtd, 

4.  The  levy  of  an  execution  on  personal  property,  suffi- 
cient to  pay  it,  is  not,  per  se,  an  extinguishment  of  the 
debt,  but  a  satisfaction,  sub  modo,  only.     Ibid. 
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5.  While  the  release  or  dismissal  of  a  levy  on  personal  ^ 
property— 4he  judgment  being  unsatisfied — might  not 
operate  as  a  discharge  of  the  execution  between  plain- 
tiff and  defendant,  the  effect  might  be  very  different 
vehere  the  rights  of  third  persons  were  concerned,  upon 
a  proper  case  made.     Ibid, 

EXECUTORS. 

See  AdminiitratoTi^  ifc. 

FAILURE. 

See  Corporation^  3. 

FORMER  RECOVERY. 

1.  It  is  not  enough  that  there  was  a  remedy  at  law,  to  make 
the  judgment  at  hiw  a  bar;  it  must  be  shown,  not  only 
that  the  matter  alleged  in  the  bill  might  have  been  set 
up,  by  way  of  defence,  but  that  it  would  have  been  as 
practical  and  efficient  to  the  ends  of  justice,  and  its 
prompt  administration,  as  the  remedy  in  Equity.  Hoi- 
lingshead,  adm^r,  Spc,  v$,  McKenzie 457 

See  Equity,  44. 

FRAUD. 

1.  The  pendency  of  suits  against  a  debtor  at  the  time  that 
a  purchaser  buys  land  of  him,  is  a  badge  of  fraud,  and 
a  fact  which  the  Jury  are  at  liberty  to  consider  in  deter- 
mining whether  the  parchaser  bought  with  notice  or  boC, 
under  the  Statute  13  Elizabeth.     Colquitt  vs.  ThomoM 

etal 368 

2.  To  Btthjeet  land  sold  before  jndgroenC  by  the  defendant 
to  A,  an^  by  A  to  B,  it  is  necessary  that  plaintiff  prove 
that  the  defendant  sold  fraudulently,  and  that  both  A 
and  B  bad  notice  of  the  fraud.    Ibid. 
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3.  Ooe  who  buys  from  a  fi-audulent  grantee,  without  do> 
lice  of  the  fraud,  and  one  who  buys  from  an  innocent 
grantee,  with  notice,  will  be  protected  under  the  proviso 
in  Statute  13  Elizabeth,     Ibid, 

4.  If  one  buys  land  of  a  debtor,  and  pa^s  part  of  the  pur- 
chase money  before  getting  a  deed,  and  before  paying 
the  balance,  leams  that  the  purchase  money  is  unpaid  by 
the  debtor,  that  he  is  insolvent,  and  that  suits  are  pend- 
ing against  him,  these  facts  may  be  submitted  to  the  Ju- 
ry as  evidence  that  he  purchased  with  notice  of  the  fraud 
under  Statute  13  Elizabeth,     Ibid. 

6.  The  presumption  of  fraud  arising  from  the  continued 
possession  of  chattels  by  the  vendor,  after  an  absolute 
sale,  may  be  explained ;  otherwise,  it  becomes  conclu- 
sive.    Beers  et  aL  vs.  Daufson,  exW ^5% 

See  Corporations,  23,  24.  Equity,  16,  32.  Evidence,  15. 
Notice,  1. 

FRAUDS— STATUTE  OF. 

See  Equity,  16, 31,  32. 

GAMBLING  WITH  NEGROES. 

See  Criminal  Law,  8,  9,  10. 

GARNISHMENT. 

1.  A  holds  a  demand  against  B,  and  sues  out  process  of 
garnishment  to  C,  who  is  indebted  to  B  by  note,  and 
obtains  a  judgment  on  the  garnishment ;  D,  as  assignee 
of  the  note  due  by  C  to  B,  transferred  after  the  service 
of  the  process  of  garnishment,  institutes  suit  thereon 
against  C,  who  pleads  the  judgment  on  the  garnishment 
in  bar :  Held^  That  the  plea  is  not  a  good  defence. 
Bramn^  vs.  Noblt 649 
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GOVERNOR. 
See  ConHiiuii^nml  Lava,  19  io  28. 

GRANT. 

1.  The  SupeiiiH*  Courts  of  this  State  ha've  tbe  power  to 
relieve  a  citizen  against  a  grant  which  has  been  improv- 
idently  issued,  upon  a  proper  case  made.  Lamk  oc 
Harris - 546 

2.  Where  a  party  seeks  to  be  relieved  in  Equity  from  the 
effect  of  a  mistake,  he  must  show  due  diligence  on  his 
part     Ibid, 

3.  A  party  who  has  obtained  a  giant  to  land  under  the 
Act  of  the  General  Assembly,  passed  in  1845,  cannot 
be  affected  by  the  fraudulent  conduct  of  the  State  House 
officers,  unless  he  participated  thereiu.     Ikid, 

HEIR. 

See  Administrat^n,  Executors,  Sfc.  2.  Constitutional  Lam, 
9.  Husband  and  Wife,  1,  2.  Sheriff  and  Sheriffs 
Sale,  4. 

HUSBAND  AND  WIFE- 

1.  A  husband  may,  by  deed  or  ufill  in  his  lifetime,  deprive 
his  wife  of  the  whole  of  his  estate  except  dower;  so,  al- 
ee, he  can  procure  an  Act  of  the  Legislature  to  be  pass- 
ed, limiting  her  right  of  inheritance  after  his  death. 
BeaU,adm'x,vs.  Beail  and  Beall 210 

2.  No  inheriianee  can  vest,  nor  any  person  be  the  actual* 
complete  heir  of  another,  until  the  ancestor  is  dead. 
Rid. 

Z.  Where  L  and  T  executed  a  marriage  settlement  in 
toi.  vin.    77. 
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contemplation  of  marriage,  by  which  the  intended  wife 
declared  that  it  was  her  desire  that  all  her  property 
should  be  kept  and  assured  to  her  separate  use  and  en- 
joymentjbrerer,  and  that  her  trustee  should  keep,  pre- 
serve, and  assure  the  same  forever  unto  L,  the  intended 
wife,  to  her  entire  and  free  use,  control  and  benefit,  free 
and  exempt  from  all  debts  of  T,  the  intended  husband, 
then  existing,  or  which  might  afterwards  exist;  and  T, 
the  intended  husband,  assented  and  agreed  thereto,  in 
consideration  of  the  intended  marriage,  and  the  further 
consideration  of  one  hundred  dollars,  received  from  his 
intended  wife  as  a  marriage  portion  :  Held^  on  a  bill 
filed  by  the  administrator  of  the  husband  against  the 
administrator  of  the  wife,  to  compel  the  latter  to  make 
distribution  to  the  representatives  of  the  husband,  that 
the  husband,  by  the  words  and  clear  intention  of  the 
marriage  settlement,  not  only  relinquished  and  abandon- 
ed his  marital  rights  to  his  intended  wife's  separate 
property  during  the  coverture,  h\x\  forever ^  without  lim- 
itation of  time ;  and  that  the  administrator  of  the  wife 
was  entitled  to  retain  the  property,  and  after  the  pay- 
ment of  the  wife's  debts,  to  distribute  to  her  children. 
Holmest  adm^r,  vs.  Liptrot^  adrrCr 279 

4.  A  valid  agreement  may  be  made  between  husband  and 
wife,  through  the  intervention  of  a  trustee,  for  an  imme- 
diate separation,  and  for  a  separate  allowance  to  the 
wife  for  her  support.     Chapman  vs.    Gray,  exW 337 

6.  The  agreement  for  a  separation  cannot  be  supported, 
unless  (he  separation  takes  place  immediately  upon  the 
execution  of  such  agreement,  or  where  the  separation 
had  already  taken  place.     Ihid, 

6.  An  agreement  for  a  separation  will  be  rescinded,  if  the 
parties  afterwards  cohabit  or  live  together  as  husband 
and  wife,  by  mutual  consent.     Ibid, 

See  Claim,  5.     EquiUjy  17  to  20.      WiU,  4. 
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ILLEGALITY. 

1.  Upon  an  affidavit  of  illegality  to  the  execution,  the  va- 
lidity of  the  judgment  cannot  be  attacked.  Roger*  vs. 
Evans 143 

2.  Affidavits  of  illegality  are,  upon  motion  and  leave  had, 
amendable  instanter,  by  the  insertion  of  new  and  inde- 
pendent grounds,  provided  the  defendant  will  swear  that 
he  did  not  know  of  such  grounds  when  the  affidavit  was 

filed.    Higgs  vs.  Huson 317 

3.  Upon  the  trial  of  an  illegality,  the  proof  must  be  confin- 
ed to  the  grounds  taken  in  the  affidavit.     Ibid. 

ILLEGITIMATES. 

See  Bastardy. 

INCOME. 

See  Tax  and  Tax  Laws,  \  tol. 

INFANT. 

See  Deedf  1.     Limitation  of  Actions,  3,  4. 

INJUNCTION. 

See  Equity,  3,  4,  6, 10  to  13, 27  to  31,  33,  4^. 

INSOLVENT  DEBTORS. 

See  Execution,  1.    Fraud,  5. 

INSURANCE— LIFE. 

1.  Ad  insurance  office  makes  insurance  of  the  life  of  A,  at 
the  inAtance  of  B.    In  the  policy*  it  is  stipulated  that  the 
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premiams  shall  be  paid  on  the  10th  of  April,  annsallj, 
and  that  if  they  were  not  then  paid,  the  company  should 
not  be  liable  for  the  insarance,  or  any  part  thereof,  and 
the  policy  shoald  cease  and  determine.  Printed  pro* 
poeals,  purporting  to  be  the  terms  and  conditions  of  in- 
suring, were  pat  out  by  the  company  to  persons  dealing 
with  them,  one  article  of  which  was,  that  '*  a  party  neg- 
lecting to  Mettle  hii  cmntuU  premum  within  30  days  after 
it  is  due,  Jbrfeits  the  interest  he  has  in  the  pelicyJ'  No 
reference  is  made  in  the  policy  to  the  printed  proposals. 
The  premium  due  on  the  lOth  April,  1847,  was  not  paid 
at  that  time;  the  insured  died  4  days  thereafter,  and  af- 
ter his  death,  and  within  the  30  days,  the  premium,  then 
due,  was  tendered  and  refused  by  the  company  :  Held, 
that  the  article  in  relation  to  the  30  days  does  not  ex- 
tend the  contract  of  insurance  beyond  the  time  designat- 
ed in  the  policy  for  the  payment  of  the  premiuno,  and 
that  the  company  were  not  liable  on  the  policy.  The 
Mutual  Benefit  Insurance  Company  vs.  Ruse • .       534 

INSOLVENT  DEBTORS. 

See  Execution f  1. 

INTEREST. 

See  Administrators^  Executors r  ^,21. 

INTERROGATORIES. 

1.  Cross  interrogatories  are  sufficiently  answered,  when 
the  witness  answers  them  according  to  a  reasonable  un- 
derstanding of  their  meaning  and  object.  Thomasy 
admWr  vs,  Kinsey 421 

2.  Interrogatories  which  have  been  read  on  a  previous  tri- 
id,  without  exception  to  their  execution,  cannot  be  ex- 
cepted to  at  a  subsequent  trial.     Ihid. 

3.  Where  it  appeared,  from  the  return  of  the  commission- 
ers, that  questions  were  put  to  the  witness  and  answer- 
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cd,  by  a  person  purporting  to  be  the  attorney  of  one  of 
the  parties,  at  the  time  of  execution,  the  other  party  not 
being  present :  Held,  that  the  interrogatories  are  de- 
fectirely  executed,  and  must  be  rejected.     Ihid, 

JOINT  TENANCY. 

See  Wm,  1. 

JUDGMENTS. 

1.  The  Act  of  1822,  which  declares  that  "  where  an  appeal 
is  entered  from  the  first  verdict,  the  property  of  thepajr- 
ty  against  whom  the  verdict  is  rendered,  shall  not  be 
bound  except  from  the  signing  of  the  judgment  on  the 
appeal,  except  so  far  as  to  prevent  the  alienation  by  the 
party  of  his,  her,  or  their  property  between  the  signing 
of  the  first  judgment  and  the  signing  of  the  judgment 
on  the  appeal,''  is  intended  only  to  prevent  the  alien- 
ation of  property  by  the  defendant  pending  the  ap- 
peal to  the  injury  of  the  plaintiflf:  Held,  that  under 
this  Act,  two  judgments  being  obtained  in  favor  of 
two  plaintiffs  at  the  same  term,  against  the  same  de- 
fendant, upon  one  of  which  only  an  appeal  is  entered, 
and  pending  that  appeal,  the  defendant  aliens  his  prop- 
erty, which  is  finally  brought  to  sale  after  a  judgment 
on  the  appeal,  the  judgment  on  the  appeal  is  not  enti- 
tled to  share  in  the  distribution  of  the  iund  with  the 
judgment  at  Common  Law,  upon  which  no  appeal  was 
entered.     Snelling  vs.  Parker  and  another 121 

2.  The  judgment  of  a  Court  that  has  no  jurisdiction  of  a 
cause,  is  entirely  void.     Rogers  vs.  Evans 143 

3.  Where  the  Court  has  jurisdiction  of  the  cause  and  par- 
ties, and  only  proceeds  erroneously,  the  judgment,  not- 
withstanding such  error,  is  binding  until  it  is  vacated  or 
reversed.     Rid. 

4.  A  and  B  both  have  judgmenu  open  against  C,  and  a 
fund  raised  from  €*s  property  is  befi^re  the  Court  for 
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distribution  ;  B's  judgment  tb  the  oldest,  but  bas  been 
levied  upon  land  wbich  has  been  claimed  by  a  third  per- 
son, and  a  verdict  rendered  in  favor  of  the  claimant : 
Heldt  that  the  levy  on  the  land  does  not  affect  the  lien 
of  B's  judgment  on  the  fund.  Lotoe  et  al,  vs.  Moore  and 
another 194 

5.  In  such  a  case,  the  Court  has  no  right  to  impose  terms 
upon  B,  to  wit :  That  he  should  take  the  money,  if  he 
would  dismiss  his  levy  on  the  land,  or  agree  not  to  ap- 
peal from  the  verdict  rendered  against  him  in  the  claim 
case.     Ibid, 

See  Administrators,  ifc,  13.  Equity,  1.  Execution,  1  to  5. 
Garnishment,  1.  Illegality,  1.  Sheriff  and  Sheriff's 
Sale,  4. 

JURISDICTION. 

1.  The  jurisdiction  of  the  Courts  of  this  State  is  co-exten- 
sive with  its  sovereignty,  and  that  is  limited  only  by  its 
territory,  and  it  therefore  attaches  upon  all  the  property 
and  persons  within  the  limits  of  the  State ;  yet,  it  b  to 
be  so  exercised  as  to  conclude  by  judgment  none  but 
those  who  are  parties.     Adams  vs,  Lamar 83 

2.  The  Courts  of  this  State  have  no  extra  territorial  juris- 
diction, and  cannot  make  the  citizens  of  foreign  States 
amenable  to  their  processes,  or  conclude  them  by  a 
judgment  in  personam,  without  their  consent     Ibid. 

7.  A  foreign  citizen  may  waive  his  exemption  and  sub- 
mit to  the  jurisdiction,  and  in  that  event  he  will  be  con- 
cluded by  the  judgment.     Ibid. 

4.  When  a  foreign  citizen  appears,  and  by  counsel  pleads 
to  the  jurisdiction,  he  i^  not  held  to  have  waived  his  ex- 
emption by  appearance.  Appearance  and  pleading  or 
answering  to  the  merits ;  held,  to  be  a  waiver  of  his 
exemptioni  and  an  assent  to  the  jorisdietion.    IbUL 
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5.  A  files  his  bill  against  B,  who  is  a  citizen  of  New  York, 
setting  forth  an  agreement  by  which  B  stipulated  to  give 
to  A  one-third  of  certain  lands,  to  which  B  held  the  le- 
gal title,  and  prays  an  assignment  of  the  one-third,  and 
a  conveyance  by  B  to  A.  Service  of  the  bill  was  perfect- 
ed on  B's  agent  in  Georgia :  Held,  that  upon  this 
bill,  a  Court  of  Chancery  could  not  decree  against  B,  be- 
cause of  the  want  of  jurisdiction  over  him.     Jhid, 

See  Judgment,  2. 

JURY. 

1.  The  Act  of  1805  changes  the  Act  of  1799,  only  as  to 
the  mode  of  drawing  Grand  Jurors.  Under  both  Acts, 
those  remaining  on  the  list,  as  made  out  from  the  tax 
books  by  the  Clerk,  constitute  the  Petit  Jury.  So  that 
the  Act  of  1799  is  in  fact  superseded  both  as  to  Grand 
and  Petit  Jurors,  by  the  Act  of  1805.  Malone,  alias 
Hall,  vs.  The  State 408 

Sec  Criminal  Law,  1,  2,  3,  6.      Verdict,  1,  2. 

JUSTICES'  COURT. 

See  Claim,  1. 

LAND. 

See  Deed,  1.     SheriJ^,  1. 

LAW. 

1.  Where  the  decisions  of  the  Ecclesiastical  Courts  in 
England  come  in  conflict  with  those  of  the  Common  Law 
and  Equity  Courts,  on  a  question  of  property,  the  latter 
are  the  highest  authority,  and  must  prevail.  Chapman 
vs.  Gray,  executor 

2.  Where  no  lime  is  fixed  for  the  operation  of  a  Statute,  it 
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takes  effect  from  its  passage,  and  ignorance  of  an  Act 
forms  no  ^o/ excuse  for  its  violation*   Heard  v.  Heard,       380 

LEGACY  AND  LEGATEE. 

See  ComirUmtiom,  2,  3.  AdministraiorSf  Sge,  1.  Etndemctt 
20.     WUl,  1. 

LEVY. 

See  Executicm. 

LIEN. 

See  Claim,  3.    Judgment,  1.     Tax  and  Tax  Latoif  8, 9. 

LIFE  INSURANCK 

See  Imsuranees 

LIMITATION  OF  ACTIONS. 

L  In  a  Court  of  Law,  tbe  general  rule  is,  that  when  the 
Statute  begins  to  run,  it  continues  to  run,  unless  its  pro- 
gress is  arrested  by  some  positive  Legislative  enactment. 
PemdergraU  et  al,  vs.  Foley,  admW 1 

2.  In  Courts  of  Equity,  fraud  has  been  held  to  be  an  ea;- 
ceptioH  to  the  operation  of  the  Statute  until  the  discovery 
of  the  fraud. 

3.  The  interest  of  infants,  as  contemplated  by  the  Act  of 
1817,  against  which  the  Statute  of  Limitations  does  not 
run,  must  be  such  an  interest  as  will  enable  them  to 
maintain  an  action  in  their  own  name  by  their  guardian, 
as  whera  the  legal  title  to  the  property  is  vested  in  them. 
End. 

4.  Where  the  title  to  personal  property  of  a  testator  or 
intastata  vests  in  his  executor  or  administrator,  and  the 
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Statute  of  Limitations  has  operated  as  a  bar  to  the  right 
of  such  executor  or  administrator  to  maintain  an  action 
therefor  against  one  who  has  converted  it,  the  right  of 
the  infant  cesUn  que  trutU  of  such  executor  or  adminis- 
trator will  be  also  barred.     Ibid. 

5.  If  a  party  is  to  be  constituted  a  trustee  by  the  decree  of 
a  Court  of  Equity,  on  the  ground  of  frauds  his  posses- 
sion is  advene  from  the  time  the  circumstances  of  the 
fraud  were  discovered.     Harriwn  ve.  Adcock  eial. ..»         68 

6.  The  Statute  of  Limitations  does  not  begin  to  run  against 
express  trusts  created  by  the  act  of  the  parties  or  the 
appointment  of  law,  so  long  as  the  trust  continues,  and 
is  acknowledged  to  be  a  continuing,  gubsisting  trust,  for 
the  reason  that  the  possession  of  the  trustee  is  the  pos^ 
session  of  the  cestui  que  trust ;  but  when  the  trust  is  de- 
nied by  the  trustee,  and  he  claims  to  hold  the  trust  funds 
or  trust  property  as  his  own,  adversely  to  his  ceetui  que 
trustf  the  latter  having  knowledge  of  that  fact,  the  Stat- 
ute will  begin  to  run  in  favor  of  such  express  trustee 
from  the  time  of  such  adverse  claim  or  possession.  Kea- 

ton  vs,  Greenu?ood 97 

7.  The  Statute  of  Limitations  will  begin  to  run  in  cases  of 
implied  trusts,  created  by  decree  of  a  Court  of  Equity 
in  favor  of  the  trustee,  from  the  time  of  his  possession, 
as  it  would  do  in  a  Court  of  Law ;  for  the  reason,  that 
his  possession  never  was  the  possession  of  the  alleged 
cestui  que  trust ;  the  relation  of  trustee  and  cestui  que 
trust  never,  in  fact  exists,  until  the  decree  of  the  Court 
establishing  that  relation.     Ibid, 

8.  A  bill  filed  for  the  recovery  of  damages  for  the  breach 
of  a  bond  for  titles,  is  a  demand  founded  on  a  sealed  in- 
strument, and  such  a  claim  is  not  barred  until  twenty 
years  afler  the  accrual  of  the  right  of  action  thereon. 
Caldwell  vs.  Montgomery  and  Wife 106 

9.  When  a  creditor  takes  a  mortgage  to  secure  the  pay- 

TOL   VIII   78 
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ment  of  a  proraisAory  note,  and  the  remedy  on  the  lat- 
ter is  barred  by  the  Statute  of  Lien,  his  remedy  on  the 
.  mortgage  is  not  necessarily  barred,  the  debt  being  un- 
paid, but  he  may  avail  himaelf  of  his  statutory  remedy 
on  the  mortgage.     Elkins  vs.  Edwards 325 

10.  Sembie,  that  when  an  action  is  founded  on  a  Statute, 
that  the  law  deems  it  for  this  purpose  a  specialty^  and 
consequently  a  plea  of  the  Statute,  as  applicable  to  the 
instrument  sued  on,  cannot  be  supported.    Lane  vs,  Mor- 

ris 468 

11.  The  right  of  a  creditor  to  force  a  stockholder  to  pay 
in  his  unpaid  subscription  for  stock,  in  an  insolvent 
bank,  is  a  case  of  purely  technical  and  direct  trust, 
to  which  the  Statute  of  Limitations  does  not  apply. 
Hightower  vs.  Thornton 486 

12.  In  Courts  of  Equity,  the  Statute  of  Limitations  does 
not  begin  to  run  in  cases  of  fraud,  until  the  discovery 

of  the  fraud.     Stocks  et  al.  vs.  Leonard  et  al 51 1 

See  Corporations,  20.     Equity,  15.     Verdict,  1,  2. 

MANDAMUS. 

See  Constitutional  LaiD,  21,  22. 

MARKET  OVERT. 

See  Executors,  Administrators,  8fc.  5, 6.  Sheriff  and  Shtr- 
iffs*  Sales,  5. 

MARRIAGE  SETTLEMENT. 

See  Husband  and  Wife,  3. 

MISTAKE. 

See  OrasU,  2. 
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MORTGAGE. 
See  Limitation  of  Action,  9. 

NE  EXEAT. 
See  Equity,  17  to  20. 

NEW  TRIAL. 

1.  Where  the  Jury  found  a  verdict  for  a  greater  amount 
of  damages  than  was  claimed  in  the  plaintiff's  declara- 
tion, and  a  motion  for  a  new  trial  having  been  made  on 
that  ground,  the  plaintiff  entered  a  remittiter  on  the 
record  for  the  excess :  Held,  that  the  plaintiff  had  the 
right  to  enter  such  remittiter,  and  that  a  new  trial  on 
that  ground  ought  to  have  been  refused.     Griffin  vs. 

Witherspoon 113 

2.  Where,  on  the  trial  of  a  cause,  a  witness,  from  mistake, 
failed  to  prove  a  necessary  fact,  to  make  out  the  defence, 
the  witness,  having  previously  assured  the  defendant  he 
could  and  would  do  so,  whereby  the  defendant  was  pre- 
vented from  procuring  other  testimony  to  prove  the 
same  fact,  which  could  have  been  procured,  and  a  re- 
covery was  had  in  consequence  of  such  mistake  of  the 
witness  and  the  party  :  Held,  that  such  mistake  ope- 
rated as  a  surprise  on  the  defendant,  and  that  a  new  tri- 
al should  be  granted,  the  defendant  having  shown  upon 
the  record  a  good  and  legal  ground  of  defence  to  the  ac- 
tion.    Wihon  vs,  Brandon  ^T  Shanhon 136 

3.  Where  the  evidence  is  conflicting  in  regard  to  the  main 
point  in  controversy  between  the  paiiies,  the  admission 
of  illegal  evidence  by  the  Court,  which  might,  and  prob- 
ably did  decide  the  question  in  favor  of  the  plaintiffs,  in 
the  mind  of  the  Jury,  a  new  trial  will  be  granted.     Set- 

de  vs.  Allison  et  al 201 
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4.  Where  there  is  conflicting  evidence,  a  mere  preponder- 
ance against  the  rerdict  of  the  Jury  is  not  sufficient  to 
authorize  a  new  irial.     Floumoy  vs,  Newton 306 

See  Charge  of  the  Court,  Practice  Superior  Courts  1,  2, 
3.      Verdict,  1,  2. 

NON  RESIDENTS. 

See  Jurisdiction,  1  to  5. 

NOTICE. 

1.  To  hear  reports  about  an  incumbrance  upon  land,  which 
the  purchaser  is  about  to  buy,  does  not  amount  to  no- 
tice, nor  is  report  or  rumor  a  badge  of  fraud.  Colquitt 
vs.  Thomas  et  al 258 


See  Fraud,  1,2,  3,4. 


See  Claim,  I. 


OATH. 


OVERSEER. 

.  Where  P  entered  into  a  special  written  contract  with  R, 
as  an  overseer  for  the  year  J 847,  and  was  to  receive  a 
stipulated  portion  of  the  crop  at  the  end  of  the  year  for 
his  services,  and  in  the  month  of  August,  R  dismissed 
him  from  his  employment,  without  sufficient  cause  or 
provocation  ;  whereupon  P,  in  the  month  of  November 
of  the  same  year,  instituted  his  action  against  R,  to  re- 
cover damages  for  a  breach  of  the  contract :  Held^ 
that  the  action  was  not  prematurely  brought,  and  that 
in  regard  to  this  particular  class  of  special  contracts, 
where  theoverseer  or  agent  is  wrongfully  dismissed  from 
the  service  of  his  employer,  he  has  his  election  of  three^ 
vamedies:  Ist  He  may  bring  his  action  immediately  for 
wiy  special  injury  he  may  have  sustained,  in  consequence 
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of  the  breach  of  the  contract  by  the  defendant.  2d.  He 
may  wait  until  the  termination  of  the  period  for  which 
he  was  employed,  and  then  sue  upon  the  contract  and 
recover  his  whole  wages.  3d.  He  may  treat  the  con- 
tract as  rescinded,  and  may  immediately  sue  on  a  qtutn- 
turn  meruit  for  the  work  and  labor  he  actually  perform- 
ed.    Rogers  vs.  Parham 190 

PARTNERSHIP. 

1.  Upon  an  agreement  between  A  and  B,  that  A  should 
take  certain  negroes  of  B,  and  work  them  in  a  black- 
smith shop,  furnish  all  supplies,  pay  all  expenses,  and 
give  B  one  half  of  the  nett  proceeds  of  the  shop  for  the 
use  of  the  negroes :  Held,  that  as  to  third  persons,  A 

and  B  are  partners.     Buckner  vs,  Lee  et  al 285 

2.  If  the  business  of  a  firm  is  conducted  by  one  of  the 
partners,  and  his  name  is  the  name  of  the  firm,  and  a 
note  is  made  by  that  partner  in  his  name,  the  firm  is  lia- 
ble thereon,  if  it  is  proven  that  the  note  was  made  as  a 
note  binding  the  firm,  or  that  the  consideration  of  the 
note  was  for  the  benefit  and  in  the  course  of  business  of 
the  firm,  and  that  the  payee  believed  these  things,  and 
the  maker  sanctioned  his  belief  by  his  acts  and  repre- 
sentations.    Ihid. 

3.  If  money  is  borrowed,  or  a  purchase  made  by  an  indi- 
vidual member  of  a  partnership,  and  bis  note  is  given 
therefor,  it  is,  prima  facie^  the  debt  of  the  individual ; 
but  the  holder,  in  an  action  against  the  firm  for  the  con- 
sideration of  the  note,  may  rebut  this  presumption  by 
proof,  and  if  it  appear  that  the  credit  was  g^ven  to  the 
firm,  and  not  the  individual,  if  the  money  or  the  prop- 
erty went  to  the  use  and  in  the  course  of  business  of 
the  firm,  it  will  be  liable.  If,  however,  the  credit  was 
given  to  the  individual,  the  firm  will  not  be  liable,  al- 
though the  money  or  property  went  to  the  use,  or  in  the 
course  of  business  of  the  firm.     In  that  case,  it  will  be 
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held  as  an  advancement  by  the  member  to  the  firm,  and 
he  will  become  a  creditor  of  the  firm.     Ibid. 

See  Attachment t  3,  4. 

PLEADING. 

1.  The  3d  section  of  the  Act  of  1847,  entitled  "  an  Act  to 
simplify  and  curtail  pleadings  at  Law,"  does  not  include 
an  agreement  to  pay  certain  specific  articles.     Phillips 

V8,  Dodge 51 

2.  A  declaration  on  notes,  payable  in  specific  articles,  held 
to  be  bad  without  an  averment  of  the  value  of  those  ar- 
ticles at  the  maturity  of  the  notes,  and  that  the  notes  be- 
ing offered  in  evidence  were  properly  rejected,  because 
of  a  variance  between  the  allegations  and  the  proo£ 
Ibid, 

3.  At  Common  Law,  after  the  cause  has  gone  to  the  Jury, 
such  a  defect  is  not  amendable.     Ibid, 

4*.  If  the  declaration  allege  a  special  contract  for  the  rent 
of  mills,  to  be  paid  in  repairs,  and  it  is  proven  on  the  tri- 
al, the  plaintiff  cannot  recover  on  the  common  count  for 
a  quantum  meruit ,  but  will  be  held  to  the  special  con- 
tract, and  the  measure  of  damages  is  the  value  of  the  re- 
pairs agreed  to  be  made,  and  the  loss  sustained  by  the 
failure  to  make  them.     Baldwin  vs,  Lessuer 71 

5.  Where  a  request  is  a  condition,  precedent  to  liability, 
it  must  be  specially  averred  in  the  declaration,  with 
time  and  place,  and  by  whom  and  to  whom  made.  It 
must  be  so  set  forth,  as  that  the  Court  may  judge  wheth* 
er  it  is  made  according  to  the  contract.  Montgomery, 
adm'r,  Sfc.  vs.  Evans 178 

6.  Where  stockholders  in  a  bank  are  liable  for  the  ultimate 
redemption  of  its  bills,  to  a  suit  by  a  bill-holder  against 
a  stockholder,  a  plea  that  the  bank  has  assets  which 
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have  not  been  appropinated,  without  specifying  what 
they  are,  is  demurrable  for  uncertainty.     Lane  vs.  Mar- 


ies 


7.  Plea,  that  defendant  signed  the  note  sued  on  as  surety, 
and  that  it  was  agreed  between  him  and  his  principal 
that  another  should  sign  it  as  co-surety  before  it  was 
delivered,  which  was  not  done  :  Held,  that  this  is  not  a 
plea  of  nan  est  factum,  and  need  not  be  verified.  Cleg- 
ham  vs.  Rabisan * 559 

See  Baif,  1.     Jurisdiction,  5. 

PRACTICE  SUPERIOR  COURT. 

1.  In  all  applications  for  a  new  ti-ial  in  the  Superior  Courts, 
a  brief  of  the  testimony  in  the  cause  must  be  filed  by 
the  party  applying  for  a  new  trial,  under  the  revision 
and  approval  of  the  Court,  at  the  term  at  which  the  ap- 
plication is  made,  in  conformity  to  the  61st  Common 
Law  Rule  of  Practice,  and  the  fact  must  be  evidenced  in 
writing.     Tamlinson  vs.  Cox Ill 

2.  A  brief  of  the  testimony  which  refers  to  executions, 
judgments  and  interrogatories,  as  being  attached,  when 
in  fact  no  such  papers  are  appended,  is  fatally  defective; 
and  the  omission  cannot  be  supplied  >>y  the  certificate 
of  the  presiding  Judge,  that  he  recognizes  such  docu- 
ments as  in  Court  before  him,  on  the  final  hearing  of  the 
motion.     Ibid. 

3.  The  best  mode  of  making  out  the  brief  of  the  testimo- 
ny, is  to  embody  in  it  an  abridged  statement  of  the 
oral  and  a  copy  of  the  written  evidence.     Ibid. 

4.  The  question  discussed,  whether  under  our  Statute, 
where  the  defendant,  upon  a  plea  of  set  off,  recovers  a 
balance  against  the  plaintiff,  the  plaintiff  has  a  right,  on 
the  appeal,  to  dismiss  his  action,  so  as  to  defeat  the 
judgment.     Attaway,  guardian,  vs.  Dyer  et  al 184 
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5.  Where  a  cause  has  been  continued,  and  at  the  same 
term  the  plaintiff  tenders  a  confession  of  judgment  for 
costs,  which  the  defendant  refuses  to  accept  or  the 
Court  to  allow,  on  the  ground  that  the  case  had  been 
continued,  but  the  confession  was  nevertheless  entered 
by  the  Clerk,  by  the  direction  of  plaintiff's  attorney : 
Heid^  that  the  confession  was  a  nullity.  Bar^fidd  vs. 
Bryan 463 

6.  A  suit  may  be  dismissed  af^er  a  continuance  at  the  same 
term  or  during  vacation.     Ibid, 

7.  Under  our  Judiciary,  after  a  general  demurrer  has 
been  filed  and  argued,  and  the  judgment  of  the  Court 
pronounced  thereon,  it  is  not  proper  to  allow  it  to  be 
withdrawn.     Lame  Vi,  Morris 468 

See  Amendment,  6.  Contempt f  1.  Criminal  Law,  5.  In- 
terrogatories, New  Trial,  1.  Sheriff  and  Sheriffs'  Sales, 
2,  3,  6.     Verdict,  1, 2. 

PRACTICE  SUPREME  COURT. 

1.  Where  the  Circuit  Court  misinterprets  the  decision  of 
the  Supreme  Court  on  a  former  hearing,  the  cause  will 
be  remanded  with  instructions.  Oglesby  vs.  Gilmore, 
admW 95 

2.  A  writ  of  error  will  be  dismissed,  if  a  copy  is  not  serv- 
ed, and  an  entry  made  thereof  within  the  time  required 

by  the  21st  Rule.     Turner  vs.  Collins 252 

3.  The  party  failing  to  indorse  the  entry  of  service,  as  re- 
quired by  the  rule,  before  the  writ  of  error  is  transmit- 
ted to  this  Court  by  the  Clerk  below,  will  not  be  permit- 
ted to  come  into  the  Supreme  Court,  and,  on  motion, 
have  the  omission  supplied.     Ibid. 

4.  The  amended  Constitution  and  Act  of  1845,  organiz- 
ing the  Supreme  Court,  exact  the  utmost  vigilance  of 
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paities,  and  allow  no  discretion  in  relieving  tbem  fix>m 
the  failure  to  exercise  it.     Ibid. 

5.  Under  the  Act  of  February,  1850,  all  defects  in  the  bill 
of  exceptions,  writ  of  error,  and  citation,  may  be  amend- 
ed instanter,  and  vrithout  costs,  in  conformity  with  the 
record  of  the  cause  below.     Higgs  vi,  Huson 317 

6.  A  copy  of  the  writ  of  error  must  be  served  as  required 
by  the  rule  ;  this  right  may  be  waived.  Chapmitn  vs. 
Gray,  ex'r 337 

7.  The  Court  will  not  entertain  an  argument  to  screen  a 
party  failing  to  comply  with  the  rules,  by  showing  the 
rule  itself  to  be  inexpedient.     Ibid. 

8.  The  rules  of  the  Supreme  Court  are  the  law  of  the 
Court  until  repealed,  unless  they  are  repugnant  to  the 
Constitution  and  Statutes  of  the  State.     Ibid. 

9.  After  a  bill  of  exceptions  has  been  signed  and  certified 
by  the  Judge  of  the  Superior  Court,  and  filed  with  the 
Clerk,  his  control  over  it  is  at  an  end.  Heard  vs. 
Heard 380 

10.  Under  the  Acts  of  23d  February,  1850,  the  original 
bill  of  exceptions  must  remain  in  the  Clerk's  office  be- 
low, and  a  copy  transmitted  to  the  Supreme  Court,  as  a 
part  of  the  transcript  of  the  record,  or  accompanying  the 

*  same  ;  and  ir'  this  is  not  done,  the  cause  will  be  stricken 
from  the  docket.     Ibid. 

11.  The  Act  of  23d  Febi-uary,  1850,  allowing  the  copy  to 
be  made  out  and  sent  up  with  the  transcript  on  or  before 
the  first  day  of  the  term,  would  seem  to  repeal  that  pro- 
vision of  the  Act  of  1845,  requiring  the  transcript  to  be 
sent  up  within  ten  days.     Ibid. 

12.  An  application  for  a  certificate  to  prevent  damages 
being  assessed  under  the  Act  of  1845,  creating  the  Su- 
voL.  riir.     TS 


Digitized  by  VjOOQIC 


6M  INPEX. 

preme  Court,  will  not  be  heard  after  the  term  at  which 

the  case  was  determiDed.     TSurner  v*.  ColUnt 436 

13.  Where  the  Clerk  of  the  Superior  Court  sent  up  the 
original  instead  of  a  copy  of  the  bill  of  exceptions :  Heid, 
that  the  matter  could  not  be  relieved  by  suggesting  a 
diminution  of  the  record.   0*N€alandanotkervs.O*Neal      439 

14.  Query — as  to  constitutionality  of  the  rule  allowing 
continuance  on  suggestion  of  diminution  of  the  record. 
Ibid. 

PRINCIPAL  AND  AGENT. 

See  Oveneeft  1. 

PROMISSORY  NOTES. 

1.  The  purchaser  o£  a  note,  after  due  ftx)m  au  indorser 
who  has  paid  it,  cannot  recover  out  of  a  prior  indorser 
any  more  than  his  vendor  paid  upon  it.  Bethmne  vs. 
McOrary 114 

8.  The  cutting  off  the  name  of  a  surety  to  a  joint  and 
several  note,  with  the  consent  of  the  payee,  is  not  such  a 
material  alteration  as  will  invalidate  it.  Brought<m, 
adm'r,  vs.  West 248 

3.  One  who  buys  a  note,  bill,  or  other  negotiable  security, 
bona  ^fidet  and  for  value,  after  it  is  due^  from  one  who  has 
no  title  to  it,  acquires  no  title  against  the  true  owner. 
Tkomas,  adm*r,  vs.  Kimsey 421 

See  Contract,  I.  Evidence,  19.  Pleading,  1,  2.  Re- 
mainder, 2. 

PURCHASER. 

See  Equity,  16.  Executors,  Administrators,  SfC.  7  to  12. 
Fraud,  Itoi.  Notice,  1.  Promissory  Notes,  3.  Sker- 
if  and  Sherifs'  Sales,  1. 
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QUIA  TIMET. 
See  Equity t  26. 

RECORDS. 
See  Evidence,  9,  10. 

REMAINDER  AND  REMAINDER-MEN. 

1.  A  remainder  in  slaves  cannot  be  created  by  parol. 
Maxwell  vs.  Harrison,  61. 

2.  A'limitation  of  a  promissory  note  in  remainder,  by  deed 

or  will,  is  valid.     Broughton,  admW,  vs.  West 248 

See  Equity,  26.     W^l,  1. 

RETROSPECTIVE  LAWS. 

1.  Are  forbidden  by  tbe  first  principles  of  justice*     The 

Mayor  ifc.  vs.  Hartridge ...-*- 23 

RAIL  ROADS  AND  RAIL  ROAD  COMPANIES. 

1.  The  Macon  &  "Western  R.  R.  Co.  took  on  board  their 
cars  the  slave  of  H,  having  a  general  pass,  and  without 
the  knowledge  and  consent  of  H,  to  transport  him  to  a 
given  point,  for  tho  usual  fare  for  negroes  :  Held,  that 
this  was  a  conversion  of  the  slave,  and  that  the  company 
are  liable  for  all  the  injuries  which  he  received,  whether 
they  occurred  by  the  negligence  of  the  company  or  oth- 
erwise.    The  Macon  4*  Western  R.  R.  Co.  vs.  Holt 167 

SALE  OF  OFFICE. 

See  Contract,  I. 

SATISFACTION. 
See  Execution,  2  to  5. 
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SAVANNAH. 
See  Tax  and  Tax  Laws,  1  io7. 

SET-OFF. 
See  Practice  Supr.  Court,  4. 

SHERIFF  AND  SHERIFFS'  SALES. 

1.  The  Act  of  1823,  which  authorizes  the  Sheriff  to  place 
the  purchaser  of  real  estate  in  possession,  does  not  jus- 
tify the  officer  in  dispossessing  any  other  person  but  the 
defendant  in  execution,  his  heirs  or  tenants.  Bethune  vs. 
Wilkins  and  another 118 

2.  Where  a  Sheriff  sold  negroes  under  execution  at  a 
Sheriff  *s  sale,  and  delivered  one  of  the  negi*oes  to  the 
purchaser,  with  the  understanding  that  the  Sheriff  was 
to  call  at  a  certain  bank  the  next  morning  and  receive 
a  check  for  the  purchase  money,  when  the  Sheriff  call- 
ed, the  check  was  refused,  under  instructions  from  the 
purchaser,  because  the  negro  had  runaway  or  been  car- 
ried off  the  night  before :  Held,  that  the  Sheriff  was  li- 
able to  be  ruled,  at  the  instance  of  the  defendant  in  ex- 
ecution, for  the  surplus  of  the  sale  after  paying  the  Ji, 

Jas :  Held,  also,  that  the  delivery  of  the  slave  to  the 
purchaser,  under  the  circumstances,  was  a  matter  ex- 
clusively between  the  Sheriff  and  the  purchaser,  with 
which  the  defendant  had  no  concern,  although  her  agent 
was  present  when  the  arrangement  was  made.  Davis 
vs.   Irwin 153 

3.  When  a  rule  is  made  absolute  against  a  Sheriff  for  the 
payment  of  money,  an  attachment  cannot  issue  thereon 
against  him,  until  he  is  first  called  upon  to  show  cause 
why  an  attachment  should  not  issue.     Ibid. 

4.  A  sale  of  lands,  under  a  judgment  against  an  executor, 
de  bonis  testatoris,  conveys  a  good  title  to  the  purchaser, 
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and  the  title  of  the  heirs  is  divested.     Doe,  on  dem. 
Worthy  vs,  Hames 234 

5.  Where  property  of  a  defendant  in  execution  is  seized 
and  sold  by  the  Sheriff,  there  is  no  warranty  of  title  on 
the  part  of  the  defendant  in  execution  or  the  Sheriff. 
The  maxim  of  caveat  emptor  applies.  McWhorter, 
adm^r,  vs.  Beavers 300 

6.  The  ordinary  returns  of  a  Sheriff  on  process  in  his 
hands  are  not  traversable.    Higgs  vs,  Huson 317 

7.  The  sureties  of  a  Sheriff,  afVer  recoveries  have  been  had 
against  them  to  the  amount  of  their  bond,  may  defend 
themselves  at  law,  against  all  pending  or  future  suits  on 

that  ground.     Bothwell  et  al,  vs,  Sheffield  etdl 569 

See  Administrators i  Executors,  ifc,  7,  8,  9. 

SLAVES  AND  FREE  PERSONS  OF  COLOR. 

1.  The  black  color  of  the  African  race  is  prima  facie  evi- 
dence of  slavery.  The  Macon  ^  Western  R,  R.  Co,  vs. 
Holt 157 

2.  A  permit  or  ticket  to  a  slave  must  specify  the  length  of 
time  that  he  is  to  be  absent,  and  the  places  which  he  is 
allowed  to  visit.     Ibid. 

See  Criminal  Law,  4,  5,  8,  9,  10.  Rail  Roads,  1.  War- 
ranty, 1. 

STATUTES. 

See  Construction  of  Statutes.     Law,  2. 

STATUTES  OF  FORCE. 

See  Deed,  1. 
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STOCKHOLDERS. 
Soe  CarporatiofUt  I  toi2. 

SURETY. 
See  Pleadiwg,  7.     Sherif,  7.     Usury,  1. 
SURPRISE. 
See  New  Trial,  2. 

TAX  AND  TAX  LAWS. 

1.  Taxatioiiy  in  refereoce  to  the  sabject  matter,  is  divided 
by  writers  on  political  economy,  as  well  as  by  the  tax 
laws  of  all  governments,  into  three  classes :  capitation, 
property  and  income.     The  Mayor,  ifc,  vs.  Hartridge. . .         23 

2.  A  charter  authorizing  a  municipal  corporation  to  tax 
real  and  personal  estate,  does  not  necessarily  confer  the 
right  to  tax  income.     Ibid, 

3.  The  history  of  the  legislation  of  the  State,  as  to  a  parti- 
cular subject  matter  of  taxation,  may  be  referred  to,  as 
tending  to  aid  in  the  construction  to  be  given  to  the 
Statute ;  and  where  the  State  has  never  taxed  income, 
the  power  to  do  so  in  a  corporation  must  appear  by  ex- 
press words  or  unavoidable  implication.     Ibid, 

4.  Statutes  levying  taxes,  should  be  construed  most  strong- 
ly against  the  government  and  in  favor  of  the  citizen. 
Rid, 

5.  Statutes  which  impose  restrictions  upon  trade  or  com- 
mon occupations,  must  be  construed  strictly.     Ibid, 

6.  Revenue  Statutes  are  in  no  just  sense  remedial  laws, 
and  are  not,  therefore,  to  bo  liberally  construed.     Ibid, 
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7.  In  laws  imposing  taxes,  if  there  be  a  real  doubt  wheth- 
er the  intention  of  the  Act  was  to  levy  the  tax,  that 
doubt  should  absolve  the  tax  payer.     Ibid. 

8.  Taxes  due  the  State  are  a  general  lieii  upon  all  the  pro- 
perty of  the  debtor,  attaching  on  the  1st  of  January  of 

each  year.    Doe^  ex  dem.  Glednty  vs.  Deavors 479 

9.  Where  property  liable  to  tax  is  sold,  under  execution, 
between  the  1st  of  January  and  the  giving  in  of  the 
same,  and  is  afterwards  sold  under  execution  to  pay  the 
tax  due  by  the  defendant  in^.  Ja :  Held,  that  the  pur- 
chaser at  the  Tax  Collector's  sale  gets  a  good  title. 
Ibid. 

TESTAMENTARY  PAPER. 

See  WtJh,e. 

TREASURER. 

See  County  Treasurer. 

TRESPASS. 

See  Equity,  3,  4, 5. 

TROVER. 

See  Conversion,  1, 2,  3. 

TRUST  AND  TRUSTEES. 

See  Amendment,  3.  Corporations,  passim.  Equity,  2,  16. 
Evidence,  18.     Limitations  of  Actions,  4,  5,  6,  7. 

USURY. 

1.  If  a  surety  to  an  usurioas  contract  pays  usurious  inter- 


Digitized  by  VjOOQIC 


632  INDEX. 

est,  knowing  it  to  be  sucfa,  he  cannot  recover  it  back  out 

of  hiB  principal.     Jones  vs.  Joyntr  etal 562 

VENDOR  AND  PURCHASER. 

See -Evidence,  1.      Warranty,  1. 

VENDOR'S  LIEN. 

See  Claim,  3. 

VERDICT. 

1.  In  an  action  of  trover  by  6everal  plaintifis  of  different 
ages — and  the  Statute  of  Limitations  plead — it  is  not  er- 
ror in  the  Court  to  charge  the  Jury  that  they  might  find 
a  verdict  in  favor  of  those  not  barred,  and  against  those 
who  are ;  and  the  verdict  should  specify  which  of  the 
plaintiffs  the  Jury  find  for,  and  which  against ;  other- 
wise, the  verdict  would  be  imperfect  in  not  finding  all 
the  issues  submitted.     Settle  vs.  Alliscm  et  al 201 

^.  When  tlfe  verdict  is  imperfect  in  not  finding  for  or 
against  a  portion  of  the  plaintiffs :  Held,  that  after  it  has 
been  received  and  recorded,  and  the  Jury  discharged 
from  the  further  consideration  of  the  cause,  it  is  error 
in  the  Court,  afler  the  expiration  of  four  days,  to  re-as- 
semble the  Jury  and  amend  the  verdict  according  to 
what  they  stated  it  was  their  intention  to  find — such  in- 
tention not  appearing  on  the  face  of  the  verdict.     Ibid. 

See  New  Trial,  I. 

WAIVER. 

See  Jurisdiction,  3,  5. 

WARRANTY. 

1.  To  entitle  the  vendee  to  recover  of  the  vendor  for  a 
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breach  of  warranty  of  the  soundness  of  negro  children 
whose  mother  was  proven  to  have  died  of  consumption, 
it  is  necessary  to  show  either  that  the  disease  was  he- 
reditary in  the  family,  or  that  the  children  were  born 
subsequent  to  the  actual  existence  of  the  complaint  in 
the  mother.     Dean  vs.  TrayJar 169 

WILL. 

.  Where  a  testator  made  the  following  bequest — "  I  lend 
the  following  negroes,  (naming  them)  with  all  their  in- 
crease to  A,  B  and  C,  children  of  my  first  wife,  this 
loan  to  continue  during  their  natural  lives,  and  at  their 
death  the  property  to  be  equally  divided  among  the  chil- 
dren of  A  and  B,  and  in  the  event  of  C*8  having  child  or 
children,  they  also  to  have  one  third  part ;  but  if  C  dies 
childless,  the  whole  then  shall  go  to  the  children  of  A  and 
B.  It  is  my  desire  that  John,  one  of  the  negroes  men- 
tioned in  this  article,  should  go  into  the  possession  of  A, 
and  be  considered  so  much  of  her  part.  It  is  my  desire 
also,  that  no  part  of  the  above  mentioned  property  should 
come  into  the  hands  or  possession  of  the  husband  of  C,  but 
it  shall  be  held  by  A  and  B,  and  go  to  their  children,  if 
her  husband  survives  C  :"  Heldt  on  a  bill  filed  by  one  of 
the  children  of  A,  for  a  distribution  of  the  properly  in 
the  life  time  of  B,  that  it  was  the  intention  of  the  testa- 
tor that  his  three  daughters  should  hold  the  possession  of 
the  life  estate  in  the  property  during  their  joint  lives  or 
the  life  of  the  survivor,  and  that  the  grand-children  of 
the  testator  were  not  entitled  to  a  distribution  until  the 
death  of  the  last  surviving  daughter.  Riordan,  guar- 
dian,  vs.  Holiday  et  al 79 

t.  A  testator  bequeathed  as  follows:  "I  farther  will 
that  one  hundred  dollars  per  annum  be  paid  out  of  the 
profits  of  said  bakery  to  B.  Moore,  of  the  city  of  New 
York,  for  the  use  of  my  mother,  Mrs.  Elizabeth  Wag- 
ner and  also  the  like  sum  of  one  hundred  dollars  out  of 
said  profits  to  my  sister,  Mrs.  Margaret  Williams,  to- 
gether with  eighty  dollars  lent  by  her  to  me  in   New 

VOL.   Vfll.    80 
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York,  with  interest  from  date  :"  Held,  that  the  bequest 
to  Mrs.  Williams  gives  her  a  specific  sum  of  one  hun- 
dred dollars,  and  not  an  annuity  of  one  hundred  dollars. 
Williams  vs,  Mclntyre^  adnCr^  i^ 34 

3.  P  devised  the  whole  of  his  estate  to  G,  as  trustee  and 
testamentary  guardian,  for  the  exclusive  use  of  his  three 
daughters,  W,  A  and  B,  and  their  increase,  if  any,  to  be 
distributed,  &c.  and  in  the  event  of  the  death  of  either  the 
daughters,  without  issue,  her  portion  of  the  property  to 
go  to  the  survivor  or  survivors,  if  two,  share  and  share 
alike,  if  one,  to  her  exclusively;  and  should  all  three  die, 
without  increase  or  issue,  G,  the  trustee  and  testamentary 
guardian,  is  directed  to  deliver  over  the  entire  estate  to 
C.  E.  and  he  is  vested  with  plenary  power  to  do  any 
way  with  the  property  that  in  his  wisdom  may  seem 
best :  Held,  that  the  will  did  not  create  an  estate  tail, 
especially  since  such  estates  were  long  since  abolished 
by  law  in  this  State,  but  an  estate  for  life  in  the  daugh- 
ters with  remainder  in  fee  to  their  children  or  grand 
children,  and  that  if  the  daughters  died  without  children 
or  g^and-children,  it  was  a  good  limitation  over  in  fee, 
by  way  of  executory  devise  to  C.  E.  on  failure  of  increase 
on  the  death  of  the  daughters.  Benton  vs,  Patterson  and 
another 146 

4.  Where  valid  articles  of  separation  give  to  the  wife  the 
power  to  dispose  of  property  at  her  death,  (settled  for 
her  provision  for  life,)  as  she  may  choose  to  do,  a  will 
by  her,  while  ajeme  covert,  will  be  supported.    Chapman 

vs.  Gray,  exW 337 

6.  Where  B,  by  his  last  will  and  testament,  bequeathed 
certain  negroes  to  his  daughter  as  follows — "To  my 
daughter,  C.  R.  P.  I  give  and  bequeath  to  the  heii-s  of 
her  body  the  following  negroes,  &c  ;  should  she  have  no 
heirs  from  her  body,  she  is  to  have  the  use  of  said  ne- 
groes her  life-time,  and  at  her  death,  should  she  die 
without  any  heirs  from  her  body,  the  negroes  and  their 
increase  to  return  to  my  son  John  S.  Bailey,  as  his  prop- 
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erty  :**  Hdd,  that  the  daughter  took  a  life  estate,  and  her 
children  a  remainder,  as  purchasers,  and  not  by  de- 
scent.    Kemp,  adnCr,  vs.  Danid,  pro  ami,  ifc 385 

6.  An  instrument  by  which  A  conveys  certain  negroes  to 
B,  with  this  condition:  "Nevertheless,  I  (the  donor) 
have  the  full  use  of  said  negroes  during  my  natural  life- 
time, and  at  the  time  of  my  death,  the  said  negroes  and 
their  increase  shall  rise  and  become  the  property  of  the 
said  B  :*'  Hdd,  to  be  a  will  and  not  a  deed.  Crary  vs. 
Rawlins 450 

WITNESS. 

See  New  Trial,  2.     Evidence,  IS,  20. 
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